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MAY IT PLEASE THE TRIBUNAL:

1. The Crown opened its case by acknowledging the claimants and interested
parties, their legal representatives, and the Tribunal members and staff for
accommodating and preparing for this urgent inquiry at a time of intense

activity.

2. It wishes to close its case by repeating that acknowledgment. This hearing
has been challenging and at times emotional. That reflects its importance
and the significance of its subject matter, te reo Maori. Great efforts have

been made on all sides to do that subject matter justice in a short time.

3. No-one could have attended the hearing that has taken place over the last
week and failed to understand the importance of the issue before the

Tribunal. Three general propositions emerged from the evidence:

3.1 The importance of te reo Maori, and a public service that can (as
the Tribunal explained it should, in Wai 262) speak te reo itself. As
Dr Tupara explained in her evidence, all Crown organisations are
relevant to Maori. There is both practical and symbolic

importance to the Crown’s use of te reo Maori.

3.2 The progress that has been made in relation to the Crown’s use of
te reo Maori. It is fair to say that, although not every witness
agreed with this proposition, the thrust of the evidence was that
the Crown’s ability to speak te reo Maori — while still falling short

of the goals set in Wai 262 — has made steady progress.

3.3 The fragility of that progress, and of the work of te reo
revitalisation generally. All witnesses agreed that te reo (both

within the public service and generally) remains vulnerable.

4. This synopsis sets out a summary of the Crown’s closing submissions. They
will be developed and addressed in full in its final closing submissions, due

on 1 July 2024.

The scope of the inquiry
5. The inquiry was granted urgency to focus on whether the policies of the

Coalition Government to limit the status and use of te reo Maori in the
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public sector are in breach of the principles of the Treaty of Waitangi. Two

points emerge.

5.1 The inquiry relates to the policies of the Coalition Government.
5.2 It is also focused on the use of te reo Maori in the public sector.
In the Crown’s submission, two points are outside the inquiry.

First, coalition agreements entered into by political parties are not actions
of the Crown. The Crown, in the context of the Treaty of Waitangi Act 1975,
is the executive government (ie, Cabinet, Ministers, and the public service
departments).! Coalition agreements logically pre-date the formation of

the government, and the appointment of Ministers.

Although the coalition agreements are referenced in a Cabinet Circular
dated 25 March 2024 (Circular; [TKM.003.0438]), as Ms Baggott and

Ms Cameron explained:

8.1 The fact that the Cabinet Manual was endorsed by the Coalition
government at the same time as the coalition agreements
demonstrates that the Government makes decisions in

accordance with that Manual.?

8.2 A Cabinet Circular is advisory. It does not provide a Cabinet
direction, but guidance.® This is expressly recorded in [1] of the

Circular.

8.3 The relevant guidance (at [4.3]) is that Ministers, chief executives
and their respective offices (relevantly) “need to be familiar with
the two agreements and ensure that they have processes in place
to implement them”. The evidence of Ms Baggott and Ms
Cameron was that this would include a process of taking advice
from officials on how to best implement the coalition agreements,

including advice on options and how to meet Tiriti obligations.
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See P Joseph, Constitutional Law in New Zealand (4 ed, Brookers, 2014) at 17.1; Palmer and Knight, The Constitution
of New Zealand Hart Publishing, 2023) at 47.

CO 24 (2) National, ACT and New Zealand First Coalition Government: Consultation and Operating Arrangements [3]
Cabinet Manual, [3.98]
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Secondly, the inquiry does not extend to all Crown policy relating to te reo
Maori. Nor could it, given the time within which it has been conducted,
and its focus on events after the Coalition government was formed
(including in evidence and discovery). The Crown notes, too, that there are

other, parallel, inquiries underway into related subjects.

The relevant Tiriti obligations

10.

11.

The Crown has acknowledged the importance of te reo Maori as a taonga.

In that context, it agrees with the claimants that it has duties of:

10.1 Active protection, to preserve and protect the taonga and to

protect Maori rangatiratanga over the taonga.
10.2 Partnership: to assist with protection in partnership with Maori.

The detail of those duties is addressed in Wai 262, in particular at [5.5.3].
They will be considered and addressed further in the Crown’s full closing

submissions.

The evidence

12.

The starting point for this inquiry is the position before the Coalition
Government was elected. As the Crown’s evidence has explained, at that

point:

12.1 Te Ture mo te Reo Maori 2016 (Act) sets out the overarching

policy framework.

12.2 Relevantly, it creates two strategies: the Maihi Karauna and the
Maihi Maori.* The Maihi Karauna is issued by the Minister for
Maori Development and is the relevant strategy for present
purposes. Itisat [TPK.002.0156]]. It was issued in 2019 and is due

to be reviewed.”

Te Ture mo Te Reo Maori 2016, s 10.

Note that there was a reference in questions to Ms Baggott having said that this was owing to other, higher, priorities.
In the Crown’s counsel’s recollection, Ms Baggott’s evidence concerned the te reo policy mentioned by Mr Apanui-
Barr in his evidence at [49], and her explanation was that the lead agencies for that mahi were Te Puni Kokiri and

Te Taura Whiri. This will be addressed when the transcripts are available.
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12.3 Te Puni Kokiri administers the Act (Rawiri at [37]). Te Taura Whiri
i Te Reo Maori (Te Taura Whiri) takes the lead in co-ordinating the

implementation of the Maihi Karauna.®

As Ms Cameron and Ms Baggott have both explained, within the New
Zealand Public Service decision-making is relatively devolved to the
portfolio level. This means chief executives and ministers together have
significant discretion over operational decisions (and just chief executives
have that discretion for employment matters). In this inquiry, the Tribunal

has heard how this devolution applies across a number of areas including:

13.1 Collective bargaining - Public Service Chief Executives have the

responsibility to bargain employment agreements in good faith.

13.2 Payroll systems - There is no centralised payroll system that
enables the Public Service Commission to review matters such as
the number of allowances that exist, or the specific capabilities of

staff members.

13.3 Communications - Departments all have their own approaches to

signage and develop their own practices and style guides.

The wider Crown contains a number of different types of entity, each of
which is subject to different levels of control by the respective Minister.
Crown entities operate at arms-length from Ministers, and depending on
the type of entity they have different requirements to follow directions on

matters of Government policy. In summary, and relevantly:

Entity Obligation

Crown agents [s 7(1)(a)] | Must give effect to government policy when
directed by the responsible Minister (27
Crown agents) — Crown Entities Act 2004,
Sch 1, Part 1

Autonomous Crown | Must have regard to government policy

entities [s 7(1)(a)] when directed by the responsible Minister
(16 ACEs) - Crown Entities Act 2004, Sch 1,
Part 2

Independent Crown | ‘Generally independent’” of government

entities [s 7(1)(a)] policy (19 ICEs) - Crown Entities Act 2004,

Schs 1, Part 3

6 Act, s 40(1)(c).
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16.

17.

18.

Crown entity companies | Companies are usually but not always
[s 7(1)(b)] subject to a statutory accountability regime.
Where this applies, Crown interest is held
Companies incorporated | through two shareholder Ministers — the
under the Companies Act | Minister of Finance and one other.

1993, wholly owned by
Crown (6 CECs) — Crown
Entities Act 2004, Schs 2

What this means, in the context of Maihi Karauna, is that it is for each
Crown entity to make decisions (subject to Ministerial input as above) as
to how best to give effect to the Maihi Karauna.” However, this is in the
context of their legislative obligations, and in particular s 9 of the Act and

s14 of the Public Service Act 2020.

Added to that, and to provide sector-wide coherence, there are
governance groups that guide te reo revitalisation across the sector as part
of Te Whare o Te Reo Mauriora. They are listed in Ms Rawiri’s evidence, at
[51]: in particular, the Crown refers to Te Rinanga Reo (Ministerial) and

Te Papa Korero (chief executives).

There are other policies that are relevant to te reo in the public sector. In

particular:

17.1 Whainga Amorangi complements the Maihi Karauna by setting
process steps for all public sector chief executives to achieve
culture change (Dunn at [22]). Agencies are required to have
organisational plans for achieving cultural capability, which are
reviewed by a panel including Professor Rawinia Higgins,

Ms Baggott and Ms Dunn.

17.2 All agencies now have language plans relating to te reo Maori. The
language plans are mandatory, and all agencies must report

progress against them in their annual reports. 8

Progress has been made:

7 Rawiri at [70].
8 Apanui-Barr at [21].
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18.1 The number of Maori in the Crown workforce and at senior levels

now reflects population levels. 15% of our CEs are Maori.

18.2 The pay gap for Maori working in the public service has reduced

from 11.2% in 2018 to 5.4% last year.

18.3 73% of public servants who responded to the survey value their

knowledge of te reo Maori and wish to grow it.

That was the background at the point the coalition government was
formed. As the Crown’s evidence confirmed, all of that policy framework
remains in place, and continues. There may be wider questions about how
it operates (some of which have been touched on in the course of the
hearing — such as, for example, in Ms Rawiri’s evidence at [87]) but those
issues pre-date the Coalition Government, do not all relate to te reo in the
public service, and have not been the subject of focussed evidence or

discovery.

Coalition Agreements and allowances

20.

21.

7953336

On 27 November, the Coalition government was formed. It was formed on
the basis of coalition agreements that have given rise to the policies
currently being considered by the Tribunal. Other policies have been the

subject of other inquiries.

The relevant clauses for present purposes are in the agreement between
the New Zealand National Party and the New Zealand First Party
[TKM.003.0377]]. It was agreed on 24 November 2023 and includes

commitments to:
21.1 “Legislate to make English an official language of New Zealand”.

21.2 “Ensure all public service departments have their primary name in

English, except for those specifically related to Maori“.

21.3 “Require the public service departments and Crown Entities to
communicate primarily in English - except those entities

specifically related to Maori”.
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Added to that, as Ms Chadwick explains in her evidence, on 6 December
2023 the Minister for the Public Service gave an interview on Radio New
Zealand in which she expressed the view that the government would not
support the use of te reo Maori “bonuses” (by which it appears she meant

allowances) for public servants.

In the Crown’s submission, those are the key policies or potential policies

at issue.

In the course of the evidence, a number of other issues were raised. These
included budget cuts relating to educational services and other
programmes (see, for example, Stanley-Kaweroa at [50]), the bilingual
towns project, policies at the Department of Corrections relating to
existing (rather than new) allowances (see O’Connor at [20]) and the

funding of Te Taura Whiri (per Mr Apanui-Barr).

These issues are not part of any set of policies adopted by the Coalition
government. Nor do they all relate to the use of te reo in the public sector.
As a result, there is an issue as to whether they are within the scope of this

inquiry and (if so) to what extent and how they can best be addressed.

Allowances

26.

27.

28.

7953336

As Ms Baggott and Ms Chadwick explained in their evidence, allowances
for te reo Maori had developed over a number of years in an ad hoc manner

through collective bargaining over time. There was no universal approach.

The key policy document relating to collective bargaining is the
government workforce policy statement (GWPS) prepared under Part 4 of
the Public Service Act 2020. A new GWPS is generally prepared for an
incoming government. The GWPS is not a policy that relates to the te reo
structure set out above. It serves a different purpose: it informs collective

bargaining by agencies. Allowances are only a small part of that policy.

The context in which the Minister’s 6 December 2023 interview fell to be
addressed, therefore, was the preparation of a new GWPS for the coalition

government.
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The GWPS does not override the responsibility of individual employers to

negotiate in good faith and the terms and conditions of employment

agreements are determined by the parties to the employment

relationship.® Nor does it affect existing collective agreements, or the

employment or other legal rights of employees or chief executives.

Ms Chadwick gave an account of the evolution of the policy relating to

te reo allowances. In summary terms:

30.1

30.2

30.3

Advice was given in haste on 5 December 2023.

Following that initial advice, the GWPS was repeatedly revised.

Initially, there was consultation with interested parties including

unions. There was also consultation with Te Taura Whiri.

Through that consultation, the part of the GWPS relating to te reo

Maori was revised in two ways.

30.3.1

30.3.2

First, the section relating to allowances was amended as
set out in Ms Chadwick’s brief at [8], in accordance with
a letter from the Minister dated 27 May 2024
[TKM.002.0035]. In the Crown’s submission, that
amended version is compliant with the Crown’s
obligations under te Tiriti and the Act. Mr Apanui-Barr

agrees, as did Dr Tupara.

Secondly, a more general clause relating to Tiriti
compliance was inserted and then removed (seemingly
because it was deemed superfluous, given the existing

obligations under the Public Service Act).

Where do matters stand at present? The revised GWPS has been provided

to Te Matawai for comment, but none has yet been received. The GWPS

has not yet been approved by the Minister. However, it appears to be in

final form.

9 TKM.001.1636 7 December report to the Minister, paragraphs 5 to 8.
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As the evidence before the Tribunal showed, there has also been some
consideration —in particular, by Te Kawa Mataaho and Te Taura Whiri —as
to whether te reo Maori capability is better reflected in base salary. That

consideration is at a relatively early stage.

Ms Baggott explained that in her view it would enhance the revitalisation
of te reo Maori, and the use of te reo Maori in the public sector, if te reo
Maori capability was enshrined as a core competency for public servants
and remunerated accordingly. Mr Apanui-Barr agreed. However, as Ms
Chadwick explained, that would not mean allowances were no longer used.
The two approaches might be complementary. No clear policy is yet

envisaged. Nor is a formal policy process underway.

Is the GWPS Treaty-compliant? In the Crown’s submission, it is: it provides
for allowances to be paid where they will be an effective way of meeting
obligations under Te Tiriti. As Mr Apanui-Barr said, this reflected an
effective advisory process undertaken by Te Kawa Mataaho and Ms
Baggott. However, it remains under review by Cabinet, so any conclusions

are necessarily preliminary.

Agency names and communications

35.

7953336

As to agency names:

35.1 The Crown witnesses explained that the Coalition commitment in
this regard is unclear. In particular, there is a lack of clarity as to

the meaning of the term “primary names”.

35.2 Possible meanings include: legal names (which would require no
amendment); the name that comes first in branding (which would
require branding changes for many departments); or the name
that is used in day-to-day communications (ditto). As Mr Apanui
Barr suggested, it could also mean that te reo Maori is intended

come second in all of these instances.

353 As a result, Te Kawa Mataaho sought to provide a range of options
in advice given to the Minister on 5 December 2023. Ms Cameron
accepted that in retrospect that advice could have been clearer,

but in the Crown’s submission it was intended to explore what was
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37.

38.

39.
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meant by “primary names” and to provide options across the

spectrum identified above.

The Minister indicated at that stage that she did not wish to progress either

agency name or communications issues at that time.

There was then a process of advice to and consideration by the Minister,

following which (in her letter dated 27 May 2024), Minister Willis said that:

37.1

37.2

37.3

She supported the promotion and protection of te reo Maori, and

was aware of the Crown’s obligations under the Act.

No general directive would be issued relating to either names or

communications.

Individual Ministers and agencies would continue to respond to
the coalition commitment on a case-by-case basis, and she had
recommended that when doing so Ministers engage with their
agencies, are clear about their expectations, are aware of their
obligations to protect and promote te reo Maori and seek advice
from Te Kawa Mataaho and the Attorney-General where

appropriate.

One of the issues that emerged in the course of the evidence was the effect

of this lack of direction. As to that:

38.1

38.2

As the Crown’s witnesses explained, it has always been open to
Ministers to give direction as to names to their departments or

Ministries.

In a sense, the Minister’s letter is an advance on that position,
because it records her recommendation that any Minister wishing
to direct a Crown agent to change its name should, first, take

advice and be conscious of their obligations under te Tiriti.

However, the Crown acknowledges that there is no policy preventing a

Minister from directing an agency to change its name. The Crown also

accepts that there are important Treaty principles engaged by the names

of departments, including relating to the symbolic importance of the use
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of te reo Maori in this context, the science around language revitalisation,

and tikanga.

The Crown also acknowledges that there have been changes to the names
and communication styles of some Crown agents and entities both before

and after the Minister’s letter.
Specifically, in terms of Crown entities:

41.1 Waka Kotahi has re-ordered its name to have the English name
first, following a request from the Minister for Transport made
shortly after the government was formed. As Waka Kotahi is a

Crown entity, rather than part of the Crown:*°

41.1.1 Crown Entities are separate legal entities, and so they
have operational independence from Ministers in their
decision-making. The accountability for operational
decisions about the work of the Crown Entity sits with the
Board,! the Crown Entity will take into account the views
of the Minister, alongside other matters in these
decisions, given the Minister’s role in providing the

Crown entity board with clear performance expectations.

41.2 The Crown does not take issue with the evidence filed about the
importance of Waka Kotahi to Maori, or about the detrimental
effect that statements about its rebranding and the actual re-
branding have had on te reo Maori. However, it observes that

Waka Kotahi is not part of the core Crown.

41.3 The Earthquake Commission proposed a legal name change to
Toka Tu Ake Natural Hazards Commission at 1 July 2024. The
relevant Minister sought further advice on the proposal, noting
that “the point of a name is to communicate what the
organisation does, efficiently” and that it should be in English.

[EQC.001.0007]

11

7953336

Crown Entities Act 2004 s15(b), Public Finance Act 1989, s 2(1).
Cabinet Manual s3.39-3.52
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It appears that Te Whatu Ora has engaged in a name change.
However, the details of that process have not been explained to
the Crown and were not available in the course of discovery. The

Crown does not dispute that it has occurred.

In terms of Crown departments and Ministries:

42.1

42.2

42.3

On 28 November 2023, the Ministry of Foreign Affairs and Trade
provided the Minister with a briefing. The Minister crossed out a
reference to ‘Aotearoa’ in a heading ‘Aotearoa New Zealand
Response’ and noted ‘In future, and noting the Coalition
Agreement, please reference that our country is called New
Zealand’. There was also a change to the standard submission
template, by amongst other things, removing te reo Maori, prior
to the formation of the Coalition Government. [MFAT.001.0060;
MFAT.001.0053]

On 7 May 2024, the Minister for Disability Issues gave Whaikaha
verbal directions, recorded in [WKH.001.0016], about the use of
its three names. The directions require Whaikaha to use English
first in public facing material, speeches and talking points

provided to or from the Minister.

On 6 June 2024, the Secretary of Te Manati Waka agreed with
Minister for Transport that she would proceed to look at how to
implement the coalition agreement regarding use of Te Reo
and/or English ([MOT.001.0174]). This has two parts: an
incremental change to Te Manatiu Waka’s own logo, intranet and
website, and ensuring that Crown Entities are aware of “these
obligations”. The document records that legal advice will be
sought, and concludes “Secretary to come back to the Minister

after consideration”.

The Crown acknowledges that these changes have caused considerable

and justifiable concern on the part of Maori. It observes that some relate

to the actions of Crown entities, and that others remain in process. It also

observes that the process of individual departments and Ministers
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engaging with their entities is not concluded, and may continue. It may be
that the Tribunal considers it is able to make a recommendation to assist
Ministers in ensuring that the steps they take in this regard are Tiriti

compliant.

44, One of the issues that came up in the course of the hearing was the
Tribunal’s concern that individual departments were able to make
decisions of this sort, departing from the Maihi Karauna, the bilingual

signage guidance, and the Act. In the Crown’s submission:

44.1 That is something that may be able to be addressed through
existing constitutional actors outside the Crown: in particular the

courts and the Tribunal.

44.2 Issues around the freedom of Ministers to direct their ministries
and departments may engage constitutional questions of
considerable significance that the Crown suggests are best

addressed in the ongoing constitutional Kaupapa inquiry.
Conclusion

45, The Crown is grateful for the opportunity to make closing submissions to
the Tribunal. It will file full written submissions in due course. It thanks,
again, the claimants and their legal representation and the Tribunal and

staff for their contribution to this essential inquiry.

14 Pipiri | June 2024

v =y )

/

S Bisley / A Turvéy / G Seeley
Counsel for the Crown

TO: The Registrar, Waitangi Tribunal
AND TO: Claimant Counsel

7953336





