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MAY IT PLEASE THE TRIBUNAL:

These closing submissions set out the Crown’s full position following the
inquiry hearing. As such, they are intended to replace the Crown’s synopsis

of closing submissions provided to the Tribunal on 14 June.

The Crown’s opening submissions (Wai 3327, #3.3.5) acknowledged the
claimants and interested parties, their legal representatives, and the
Tribunal members and staff for accommodating and preparing for this

urgent inquiry at a time of intense activity.

The Crown’s closing submissions repeat that acknowledgment. This hearing
has been challenging and at times emotional. That reflects its importance
and the significance of its subject matter, te reo Maori. Great efforts have

been made on all sides to do that subject matter justice in a short time.
Three general propositions emerged from the evidence:

41 The importance of te reo Maori, and a public service that can (as
the Tribunal explained it should, in Wai 262)! speak te reo Maori
itself. As Dr Tupara explained in her evidence, all Crown
organisations are relevant to Maori.? There is both practical and

symbolic importance to the Crown’s use of te reo Maori.

4.2 The progress that has been made in relation to the Crown’s use of
te reo Maori. It is fair to say that, although not every witness
agreed with this proposition, the overall thrust of the evidence
was that the Crown’s ability to speak te reo Maori — while short of
the recommendations in Wai 262 — has made considerable

progress.

Waitangi Tribunal Ko Aotearoa Ténei: A report into Claims concerning New Zealand Law and Policy

Affecting Maori Culture and Identity, Taumata Tuarua Volume Two (Wai 262, 2011) at 443 and450.
Wai 3327, #A006 ‘Brief of evidence of Dr Hope Tupara’ 14 May 2024 at [88].
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4.3

The fragility of that progress, and of the work of te reo Maori
revitalisation generally. All witnesses agreed that te reo Maori

(both within the public service and generally) remains vulnerable.

In the Crown’s submission, the evidence presented to the Tribunal shows

that:

51

5.2

5.3

There is a strong legislative commitment to the revitalisation of
te reo Maori, and a detailed policy framework that remains in

place and in effect.

The Coalition agreements (which the Crown says are not Crown
policies, practices or acts) contain commitments in relation to
te reo Maori. There has also been an issue an in relation to te reo
Maori allowances initially raised by the Minister for the Public
Service (the Minister) and developed in the draft Government

Workforce Policy Statement (GWPS).

Officials have not been instructed to proceed with the coalition
commitments in an instrumental way.> Rather, those
commitments have been the subject of detailed advice and
consideration of relevant Treaty obligations by (in particular)
Te Kawa Mataaho The Public Service Commission (the
Commission).* As a result of that advice, the overarching Crown

policy has clarified and evolved. In particular:

5.3.1 Allowances for te reo Maori are now supported in the

draft GWPS.

5.3.2 There is no Crown directive or guidance requiring

changes to agency names or communications.

Waitangi Tribunal The Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report (Wai 3350,
2024) at p28.

In Waitangi Tribunal The Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report (Wai 3350,
2024) at p28 the Waitangi Tribunal said that “once Ministers are sworn in and the government is formed,
the executive so constituted are responsible for meeting the Crown’s obligations to Maori under the

Treaty of Waitangi”.
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5.4 At the level of individual departments and Crown agencies, some
changes have been made to names and communications. Not all
of those changes are Crown acts. Many remain in a process of

review and advice.

The Crown has sought to provide the Tribunal with fulsome discovery and
evidence from senior public servants to assist in this inquiry. It is grateful

for the opportunity to make these closing submissions.

The scope of the inquiry

7.

The inquiry was granted urgency to consider whether the policies of the
Coalition Government in relation to the status and use of te reo Maori in
the public sector are in breach of the principles of the Treaty of Waitangi.®

Two points emerge from that description of its scope:

7.1 The inquiry relates to the policies of the Coalition Government.

7.2 It is also directed at the status and use of te reo Maori specifically

in the public sector, rather than in the general population.

The relevant Coalition Agreement is that between the New Zealand
National Party and the New Zealand First Party (NZ First Coalition
Agreement), signed on 24 November 2023.° In addition to the
11 commitments identified as priorities for the National Party there are

over 100 commitments agreed as priorities for the New Zealand First Party.

Within the NZ First Coalition Agreement, three commitments were the

subject of claims in this inquiry:

9.1 Legislate to make English an official language of New Zealand.

9.2 Ensure all public service departments have their primary name in

English, except for those specifically related to Maori.

6
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Wai 3308, #2.5.010.
TKM.003.0377.



10.

11.

12.

9.3 Require the public service departments and Crown Entities to
communicate primarily in English — except those entities

specifically related to Maori.

In addition to those commitments, the pleadings and inquiry hearing also
addressed the Coalition Government’s intended changes to the public
service practice of providing allowances for te reo Maori capability. This
was prompted by the Minister for the Public Service, Hon Nicola Willis, (the
Minister) commenting during an interview on Radio New Zealand on
6 December 2023 that she intended to seek advice on how to stop
“bonuses” for te reo Maori being negotiated into future collective

agreements for the public service.

Those commitments give rise to three issues:

111 Issue 1: allowances for te reo Maori. This is addressed at

paragraphs [84] to [117] below.

11.2 Issue 2: changes to the names of public service departments and
Crown agents. This is addressed at paragraphs [118] to [149]

below.

11.3 Issue 3: changes to the way in which public service departments
and Crown agents communicate. This is addressed at paragraphs

[150] to [159] below.

In the Crown’s submission, there are some pertinent limits on the scope of

the inquiry.

Coalition agreements are not Crown action

13.
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Coalition agreements entered into by political parties, and the proposed
policies they contain, are not actions of the Crown, and are therefore not
themselves subject to the Tribunal’s jurisdiction. As the Tribunal said in the

Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report:



We accept that it is not our role to inquire into the policy positions
adopted by political parties outside of government. However, we do
need to describe these events as matters of necessary context.’

14. That must be correct. Coalition Agreements pre-date, and provide the basis
for, the formation of the Government. As set out below (at paragraphs 23
to 32) “the Crown” in the Treaty context, and indeed for the purposes of
the Treaty of Waitangi Act, means the executive government, Cabinet,

Ministers and departments.

15. The status of the coalition agreements is not altered through their
reference in the Cabinet Circular dated 25 March 2024 (Circular).® As

Ms Baggott and Ms Cameron explained:

15.1 The fact that the Cabinet Manual was endorsed by the Coalition
Government at the same time as the Coalition Agreements
demonstrates that the Government makes decisions in

accordance with that Manual.?

15.2 The Cabinet Manual states at 3.98:10

Information on the coalition and/or support agreements
entered into by the parties forming a government is issued
from time to time in a Cabinet Office circular. The circular sets
out the practical arrangements for implementing any
agreement, and provides guidance for Ministers, their staff,
and officials on their respective roles and responsibilities in
relation to the arrangements.

(Emphasis added)

15.3 That purpose is, in turn, expressly recorded in [1] of the Circular:

This circular provides guidance for Ministers and agencies on
the consultation and operating arrangements agreed to by the
Coalition Government, comprising the National Party, the ACT
Party, and the New Zealand First Party.

7 Waitangi Tribunal The Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report (Wai 3350,
2024) at 5.

8 TKM.003.0438.

9 CO 24 (2) National, ACT and New Zealand First Coalition Government: Consultation and Operating

Arrangements at [3].
10 Cabinet Office Cabinet Manual 2023 at [3.98]
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16.

(Emphasis added)

15.4 The relevant guidance (at [4.3] of the Circular) is that Ministers,
chief executives and their respective offices (relevantly) “need to
be familiar with the two agreements and ensure that they have
processes in place to implement them”. In the Crown’s
submission, those ‘processes’ include taking advice from officials
on how to best implement the coalition agreements, including
advice on options and how to meet Treaty obligations, and then
considering the Coalition commitments in the context of that

advice. 11

15.5 That submission is borne out by the steps in fact taken to
implement the relevant commitments which involved advice
being sought and provided. As the Crown’s evidence explained,
the actions since the formation of the current Government in
relation to the political agreements on te reo Maori in the public
service vary but are all subject to further policy advice and

process.?

Against that background:

16.1 The commitments are political agreements. They are outside the

jurisdiction of the Tribunal.

16.2 That said, the Crown accepts that the Coalition commitments with
regard to te reo Maori are relevant context for understanding
subsequent actions of the Crown, and in understanding the

possible direction of future actions and policy.

16.3 The Crown agrees with the Tribunal’s observation at page 28 of the
Section 7AA report that “once Ministers are sworn in and the

government is formed, the executive so constituted are

11

12
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Wai 3327, #A042 ‘Brief of evidence of Hannah Mary Cameron’ (28 May 2024) at [50]; Wai 3327, #4.1.003
‘Te Reo in the Public Sector Urgent Inquiry hearing (day two) on 11 June 2024’ at 54-55.

Wai 3327, #4.1.003 ‘Te Reo in the Public Sector Urgent Inquiry (day two) on 11 June 2024’ at 56.



Scope
17.

18.

19.

responsible for meeting the Crown’s obligations to Maori under

the Treaty of Waitangi”.'3

16.4 In terms of any policy process relating to Coalition commitments,
that responsibility will often fall to be discharged in the context of
the ‘process of implementation’ described in the Cabinet Circular.
That process will (where appropriate) involve taking advice on

compliance with the Crown’s obligations under the Treaty.

of urgent inquiry is necessarily narrow
Secondly, in the Crown’s submission the inquiry does not extend to all
Crown policy relating to te reo Maori. Nor could it, given the short
preparation and hearing time available, given its urgency, and given the
focus of both discovery and evidence on events after the Coalition

Government was formed.

In the course of the evidence, a number of issues were raised. These
included (by way of example) budget cuts relating to educational services
and other programmes,'* the importance of kdhanga reo and the
challenges they face,'® policies at the Department of Corrections relating
to existing allowances® and the funding of Te Matawai.'” While the Crown
acknowledges the relationship between te reo Maori and Maori well-being
described by Ms Stanley-Kaweroa,!® these policies sit outside the scope of
this inquiry. They are not related to the Coalition Agreements, the te reo

allowances, or to te reo Maori in the public service.

There has also been evidence from Mr Apanui-Barr which highlights the
impacts of broader government funding restraints on some of the practical

measures to support te reo Maori in the public sector. Again, by way of

13

14
15
16
17

18
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Waitangi Tribunal The Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report (Wai
33502024) at 5.

Wai 3327, #A028 ‘Brief of evidence of Coley Roimata Stanley-Kaweroa’ 16 May 2024 at [50].

Wai 3327, #A020 (b) Brief of Evidence of Hemi Wi Epiha 15 May 2024 at [22].

Wai 3327, #A014 ‘Brief of evidence of Josephine O’Connor’ 20 May 2024 at [20].

Wai 3327, #4.1.004 ‘Te Reo in the Public Sector Urgent Inquiry (day four) on 13 June 2024’ at [121].
Wai 3327, #4.1.2 ‘Te Reo in the Public Sector Urgent Inquiry (day one) on 10 June 2024’ at 43.



example, Mr Apanui-Barr described what he considered was a drop in the

number of attendees at Te Taura Whiri’s Kura Reo Rangai Tamatanui.*®

20. In the Crown’s submission, the variations in the numbers of attendees
described in Mr Apanui-Barr’s evidence are inconclusive (especially given
the short time-frame within which those variations have occurred). They
may also have other causes, including wider policies of fiscal restraint.
Although the Crown accepts that fiscal restraints can have indirect impacts
on training and development opportunities, it submits that no Treaty
breach can be inferred from a general policy of greater fiscal restraint

across the Crown.

21. The Crown notes too that there are other, parallel, inquiries underway into
related subjects. The Constitutional Kaupapa inquiry (Wai 3300), for
example, would provide a more appropriate forum for exploring
fundamental constitutional issues such as the invitation in Tukau Law’s
opening submission for the Tribunal to revisit its findings in Wai 262 on the

Treaty principles in light of subsequent reports.?°

22. Questions about the devolved nature of government decision making,
raised in Tamaki Legal’'s opening submission, would in the Crown’s
submission also be better suited to a full inquiry.?! As noted by the Tribunal
in its Report on the Trans-Pacific Partnership Agreement (2016), “an urgent
inquiry is not the appropriate forum to address broad constitutional

questions...”.??

Who is “the Crown” in the Treaty context
23. The issues in this inquiry necessitate consideration of various elements of

the government of Aotearoa-New Zealand. Evidence the Tribunal has

19 Wai 3327, #A045 ‘Brief of evidence of Ngahiwi Apanui-Barr” 27 May 2024 at [53] and Wai 3327, #4.1.004
‘Te Reo in the Public Sector Urgent Inquiry (day four) on 13 June 2024’ at 80.

20 Wai 3327, #3.3.004 Tukau Law Opening Submission at [1.18].

21 Wai 3327 #3.3.008 ‘Tamaki Legal Opening Submission’ 6 June at 29 — “The interested parties’ position is
that the devolution of responsibility to individual Ministers and agencies has substantially compromised
the Crown’s ability to uphold its te Tiriti and legislative obligations in a consistent or coordinated manner
with respect to the promotion of te reo Maori.”

22 Waitangi Tribunal Report on the Trans-Pacific Partnership Agreement (Wai 2522, 2016) at 5.
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24.

25.

heard refers to various political, governmental and public law concepts and
the interplay between and among political bodies and various arms of the
state. Reference in evidence has been made to coalition agreements;
political commitments; Cabinet and Ministerial decision-making; public
service departments (such as Te Manatt Waka | Ministry of Transport) and
Crown agents (such as Waka Kotahi); Ministers’ powers of direction; the
highly devolved public service; the Crown, the government and the

executive.

The Tribunal’s jurisdiction relevant to this inquiry is to inquire into policies
practices, actions and omissions undertaken “by or on behalf of the
Crown.” So, it is important at this point to set out the Crown’s position on
who, or what, is the Crown in the Treaty context, for the purposes of the
Tribunal’s jurisdiction and as relevant to this inquiry; and as to how the

various components of government in New Zealand fit together.

“The Crown” means different things in different contexts.?®> But in the
Treaty context it means the executive government (Cabinet, Ministers and
their departments).?* New Zealand is a constitutional monarchy. Formally,
the government of New Zealand is exercised by the King through his
Ministers in accordance with applicable law, convention and practice. The
Sovereign acts on the advice of New Zealand Ministers, who must be
members of Parliament.?> Together the King, Ministers and their
departments are collectively known as “the executive”, “the government”
and/or “the executive government”. The public service is generally an

emanation of Ministers.?® We acknowledge the Crown’s Treaty partner(s)

do(es) not necessarily perceive a distinction between legislative and

23

24

25

26
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See ACC v Stafford [2018] NZHC 218 at [68]-[74] for a survey of some of the cases, legislation and
academic writing.

M v Home Office [1993] 3 All ER 537, 540; P Joseph Constitutional and Administrative Law in New Zealand
(4 ed, Brookers Ltd, 2014) at [17.1].

There are exceptions only for transitional circumstances: see Constitution Act 1986, s 6. On the definition
of Parliament, see Constitution Act 1986, s 14.

As a matter of constitutional principle, a chief executive (and Ministry) does not act independently from
a Minister unless legislation specifically provides this. The Minister is supported by the department, and
is accountable for all aspects of its operations that are not required by statute to be performed
independently: Peters v Attorney-General [2021] NZCA 355 at [129], [175].


https://www.justice.govt.nz/jdo_documents/workspace___SpacesStore_d70938d7_7ba6_4705_b3d3_7ebcb231ee6d.pdf

26.

27.

10

executive authority, and what is or is not part of “the Crown”. Nonetheless,
the formal constitutional and legal position is reflected in the structure of
the New Zealand state and the business of government (the making of
treaties, ongoing Treaty relations including Treaty settlements). This
position is captured in Ngati Apa Ki Te Waipounamu Trust v Attorney-
General [2003] 1 NZLR 779 at [161] (HC)?” and is reflected in, and reinforced
by, the structure and provisions of the Treaty of Waitangi Act, which focuses

on the executive government (while enabling review of legislation).

The ‘umbrella of the Crown’ comprises various actors and entities.?® One
point of distinction between these entities is the degree of control that a
Minister is legally entitled to exercise over the body in question.?® The
categories of Crown entity are statutory entities, Crown entity companies,
Crown entity subsidiaries, school boards and tertiary education
institutions.3° The term ‘statutory entities’ includes Crown agents,

autonomous Crown entities and independent Crown entities.3!

In summary, and relevantly, the types of statutory entity are as follow:

Entity Obligation

Crown agents (s 7(1)(a)) | Must give effect to government policy when
directed by the responsible Minister

(27 Crown agents) — Crown Entities Act
2004, Sch 1, Part 1

Autonomous Crown Must have regard to government policy

entities (s 7(1)(a)) when directed by the responsible Minister
(16 ACEs) - Crown Entities Act 2004, Sch 1,
Part 2

27

28

29

30

31

7994272

“Treaty obligations bind the Crown in executive government. The courts are not part of executive
government. Although the courts have moved towards recognition of the Treaty of Waitangi as a
relevant consideration in some circumstances at administrative law, the fundamental proposition
remains that neither the Treaty nor its principles are binding or enforceable in the absence of their
incorporation into statute. Where the Treaty has been given effect, the courts have a duty to interpret
and apply. They also exercise a supervisory jurisdiction over decision-makers at administrative law. In so
doing, the courts do not by implication become subject to the Crown's Treaty obligations.” The High
Court decision was appealed but the Court of Appeal did not decide this point.

P Joseph Constitutional and Administrative Law in New Zealand (5 ed., Thomson Reuters, 2021) at
18.4.3.

P Joseph Constitutional and Administrative Law in New Zealand (5 ed, Thomson Reuters 2021) at
18.4.3(2).

Crown Entities Act 2004, s 7.
Crown Entities Act 2004, s 7.



28.

29.

30.

31.

32.

11

Independent Crown ‘Generally independent’ of government
entities s 7(1)(a)) policy (19 ICEs) - Crown Entities Act 2004,
Schs 1, Part 3

Section 15 of the Crown Entities Act 2004 creates a legal distinction
between the statutory entities set out above and the Crown.3? It provides

that a statutory entity is “a legal entity separate from ... the Crown”.

(The Crown observes (for the avoidance of doubt) that Crown entity
companies, Crown entity subsidiaries, school boards and tertiary education
institutions (as described in the Crown Entities Act 2004 at s 7(1)(b) - (e))
are also not part of the Crown. However, that is not strictly relevant to this

inquiry, which has not touched on any of those entities in any detail.)

Consistent with the approach set out at [27] above, the courts, Parliament,
local government, Crown entities, State-owned enterprises and other
independent authorities/entities are not “the Crown” (although they may
have Treaty obligations; through statute, for example, or where, there is a
level of Ministerial control in some or all aspects of their operation such

that they are acting on behalf of the Crown).

These submissions explain what this means in relation to claims concerning
the names of Waka Kotahi and other Crown entities below. But it is worth
noting now that whether or not an entity is part of “the Crown” and
whether or not the Tribunal has jurisdiction in relation to the acts and
omissions of that entity itself, the Tribunal has jurisdiction in relation to the
acts, omissions, policy and practices of “the Crown” proper, and the Crown
has responsibility for the overall legislative and governance frameworks

within in which those entities operate.
To elaborate:

32.1 The Tribunal has jurisdiction to inquire into policies, practices,

actions and omissions undertaken “by or on behalf of the Crown”

32 ACC v Stafford [2018] NZHC 218 at [75]; Crown Entities Act 2004, s 15.
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12

and examine legislation for Treaty-consistency. It can make

recommendations to Ministers about reform.

32.2 The responsibility of the executive government (which commands
support in Parliament) lies with the statutory framework within
which Crown entities operate and with ensuring that framework is

consistent with Treaty principles.

323 So, the Tribunal has jurisdiction to critique, for example, the
framework within which Crown entities operate, but must direct

that criticism at the Crown.

The relevant Treaty obligations

33.

34.

35.

36.

The Privy Council in Broadcasting Assets New Zealand Maori Council v

Attorney-General [1994] 1 NZLR 513 (PC), found that:33

The protection of Maori culture, of which the Maori language is an
essential ingredient, is a prime objective of the Treaty and a
fundamental commitment on the part of the Crown.

The Tribunal said in Ko Aotearoa Ténei (2011):3*

Te reo Maori and its variations are taonga of transcendent
importance to Maori and the Crown has a significant obligation to
protect them vigorously and actively.

Parliament has recorded and acknowledged the importance of te reo Maori

as a taonga under article two of the Treaty.3®

In that context, the Crown agrees with the claimants that it has duties of:

36.1 Active protection, to preserve and protect the taonga and to

protect Maori rangatiratanga over the taonga.

36.2 Partnership: to assist with protection in partnership with Maori.

33

34

35

New Zealand Maori Council v Attorney-General [1994] 1 NZLR 513 (PC).

Waitangi Tribunal Ko Aotearoa Ténei: A report into Claims concerning New Zealand Law and Policy
Affecting Mdori Culture and Identity, Taumata Tuarua Volume Two (Wai 262, 2011) at 453.

Te Ture mo Te Reo Maori 2016 Maori Language Act 2016. section 4(1) states: The Maori language is a
taonga of iwi and Maori.
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37.

13

The Crown also acknowledges there are broader duties and responsibilities
engaged. These originate from Articles 1 and 3 of the Treaty and the
Crown’s kawanatanga responsibilities with respect to good governance.
They are discussed below, and include the need for the Crown to embrace
te reo Maori not just as a matter of active protection but also as part of

being a representative government.36

The Treaty principles of partnership and active protection

38.

39.

40.

41.

In Broadcasting Assets the Privy Council found that the Crown’s duty of
active protection over te reo Maori is shaped by its central importance to
Maori culture and its vulnerable state, which is linked to historical Crown

Treaty breaches:3’

...if as is the case with the Maori language at the present time, a
taonga is in a vulnerable state, this must be taken into account by the
Crown in deciding the action it should take to fulfil its obligations. This
may well require the Crown to take especially vigorous action for its
protection. This may arise, for example, if the vulnerable state can be
attributed to past breaches of the Crown of its obligations...

The Privy Council noted the need for the Crown to take steps to ensure the
survival of the language in partnership with Maori who are also required by

the Treaty to take active steps to ensure its protection.

The Privy Council held that this duty is not “an absolute one”. What is
required depends on the circumstances; it will change in accordance with

the Crown’s other responsibilities and the vulnerability of the taonga.

The Privy Council linked the duty of protection with the concept of

reasonableness, noting the relevance of fiscal constraints:*°

Foremost among [Treaty] “principles” are the obligations which the
Crown undertook of protecting and preserving Maori property,
including the Maori language as part of taonga, in return for being
recognised as the legitimate government of the whole nation by

36

Waitangi Tribunal Ko Aotearoa Ténei: A report into Claims concerning New Zealand Law and Policy

Affecting Maori Culture and Identity, Taumata Tuarua Volume Two (Wai 262, 2011) at 442.

37
38
39

40
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New Zealand Maori Council v Attorney-General (Broadcasting Assets) [1994] 1 NZLR 513, 517, 518 (PC).
Broadcasting Assets (PC) [1994] at 519.
Broadcasting Assets (PC) [1994] at 517.
Broadcasting Assets (PC) [1994] at 517.



Waita
42.

43.

44,

14

Maori ... It does not however mean that the obligation is unqualified.
This would be inconsistent with the Crown’s other responsibilities as
the government of New Zealand and the relationship between Maori
and the Crown. The relationship the Treaty envisages should be
founded on reasonableness, mutual cooperation and trust. It is
therefore accepted by both parties that that the Crown in carrying
out its obligations is not required in protecting taonga to go beyond
taking such action as is reasonable in the prevailing circumstances.
While the obligation of the Crown is constant, the protective steps
which it is reasonable for the Crown to take change depending on the
situation which exists at any particular time. For example in times of
recession the Crown may be regarded as acting reasonably in not
becoming involved in heavy expenditure in order to fulfil its
obligations although this would not be acceptable at a time when
the economy was buoyant.

(Emphasis added)
ngi Tribunal
The Tribunal has described the principle of protection as being part of the
fundamental exchange inherent in the Treaty — active protection is
therefore linked to recognition of tino rangatiratanga as well as the
concepts of mutual benefit, reciprocity, informed decision making, mutual

respect, trust and good faith.*!

In its Te Reo report (1986) the Tribunal recognised te reo Maori as a taonga
and commented that “the ‘guarantee’ in the Treaty requires affirmative
action to protect and sustain the language, not a passive obligation to

tolerate its existence and certainly not a right to deny its use in any place.”*?

In its Report on the Comprehensive and Progressive Agreement for

Trans-Pacific Partnership (2021), the Tribunal noted: 43

In recent decades, Maori have made concerted efforts to reclaim and
revitalise matauranga Maori and te reo Maori. There is a particular

41

42

43
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See Waitangi Tribunal, Muriwhenua Fishing Claim Report (1988) at 26 “In article 3, the Crown’s
protection applies in respect of “nga tikanga katoa” — all customs and values — just as it did to those of
British subjects; and the term “taonga” in article 2 encompasses all those things which Maori consider
important to their way of life, which rangatiratanga so clearly is. For so long as there is adherence to
such fundamental values as rangatiratanga entails, Maori custom survives, although in a number of new
institutions and forms, and is guaranteed Crown protection.” And in the Radio Frequencies report (1990)
the Tribunal commented at 44 that the “protection of tino rangatiratanga means that iwi and hapi must
be able to express their autonomy in the maintenance and development of their language and their
culture” Waitangi Tribunal, Radio Frequencies Report (1990).

Waitangi Tribunal Report of the Waitangi Tribunal on the Te Reo Mdori Claim (Wai 11, 1986) at 1.

Waitangi Tribunal The Report on the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership Part 3 (Wai 2522, 2021) at 180.



45,

46.

47.

15

sensitivity toward any developments that threaten, or have the
potential to threaten, this progress. In our view, this circumstance
also heightens the Crown’s duty of active protection.

In considering what the principle of active protection requires, the Tribunal

has said:**

Active protection requires honourable conduct by, and fair processes
from, the Crown.

...failure to provide protection is a breach just as much as an act which
damages Maori rights and interests...

Informed decision making and engagement as Treaty partners are
necessary elements of active protection, as explained by the Tribunal in the

Te Urewera report 2017: %

[The Crown] cannot simply present Maori with its own solutions,
however well-intentioned they might be; at a minimum, it must
consult with Maori, and ideally it will either form a partnership with,
or deliver funding and autonomy to, Maori organisations.

The Crown acknowledges that active protection of te reo Maori must
respect and uphold tino rangatiratanga over te reo Maori. There is no
question that it is Maori who must lead the revitalisation of their reo with

the Crown providing active support.

Legislative context

48.

49.

The Treaty principles and the findings of the Tribunal have informed the
legislative framework for te reo Maori revitalisation and the public service

commitments to that goal.

In the Maori Language Act 1987, Parliament expressly acknowledged the
status of te reo Maori as a taonga and an official language of New Zealand,
conferred the right to use te reo Maori in judicial proceedings and
established Te Taura Whiri i te Reo Maori (Te Taura Whiri) to support and

monitor the use of te reo Maori.

44

45
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Waitangi Tribunal Whaia te Mana Motuhake/In Pursuit of Mana Motuhake: Report on the Mdaori
Community Development Act Claim (Wai 2417, 2015) at 30. See also Waitangi Tribunal Muriwhenua
Fishing Claim Report (Wai 22, 1988) at 219 “the duty to protect is an active duty. It requires more than
recognition of a right”.

Waitangi Tribunal Te Urewera report volume 8 (Wai 894, 2017) at 3773.
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50. Te Ture mo Te Reo Maori 2016 (Act), which replaced the 1987 Act, expands
on the earlier Act’s recognition of te reo Maori as a taonga and an official

language. Section 4 of the 2016 Act provides:

Section 4 Recognition of Maori language as taonga
(1) The Maori language is a taonga of iwi and Maori.
(2) Iwi and Maori are the kaitiaki of the Maori language.

(3) This section does not limit or affect any responsibilities of the
Crown in relation to the Maori language.

51. The Act acknowledges:*®

...the detrimental effects of its past policies and practices that have,
over the generations, failed actively to protect and promote the
Maori language and encourage its use by iwi and Maori...

52. It records the following commitment:*’

The Crown expresses its commitment to work in partnership with iwi
and Maori to continue actively to protect and promote this taonga,
the Maori language, for future generations.

53. Section 9 of the Act sets out guiding principles for departments of State
when exercising powers and functions in relation to te reo Maori. Section
13 of the Act states that a “department of State (tari Khwanatanga) means
a department named in Part 1 of Schedule 2 of the Public Service Act 2020”.
The Crown notes this means core departments and not departmental
agencies, such as the Office for Maori Crown Relations - Te Arawhiti.
However, a departmental agency is considered to be part of its

departmental host, per the Public Service Act 2020, s 52(2).

54, The section 9 guidelines include consultation with Maori on matters
relating to the Maori language and that the Maori language should be used
in the promotion to the public of government services and in the provision

of information to the public.

46 Te Ture mo Te Reo Maori 2016, s 6(1).
47 Te Ture mo Te Reo Maori 2016, s 6(2).

7994272



55.

Section 9 Guidance for departments of State

(1) As far as is reasonably practicable, a department of State should,
when exercising its powers and performing its functions, be guided
by the following principles:

(a) iwi and Maori should be consulted on matters relating to the
Maori language (including, for example, the promotion of the use of
the language):

(b) the Maori language should be used in the promotion to the public
of government services and in the provision of information to the
public:

(c) government services and information should be made accessible
to iwi and Maori through the use of appropriate means (including the
use of the Maori language).

(2) This guidance does not confer on any person any legal right that
is enforceable in a court of law.

(3) Consultation by a department of State under subsection (1)(a) is
to be carried out by the chief executive of the department consulting,
to the extent that is reasonably practicable, with the persons or
organisations that the chief executive considers to be representative
of the interests of iwi and Maori.

17

The Act also provides for a structure to support and revitalise te reo Maori,

including:

55.1

55.2

55.3

The establishment of Te Matawai as an independent statutory

entity to provide leadership in promoting the health and well-being

of the Maori language on behalf of iwi and Maori and at the

community level.*®

The Maihi Karauna, setting out the Government’s objectives and

policies relevant to the revitalisation of the Maori language, as

well as the long-term strategic direction.*

The Maihi Maori - a strategy developed and approved by

Te Matawai, in the manner it thinks fit, to provide objectives,

48

49
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Te Ture mo Te Reo Maori 2016, s 18.
Te Ture mo Te Reo Maori 2016, s 10.
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policies, and related matters for iwi and Maori relevant to the

Maori language and support its revitalisation.>®

The Act is the backbone of the Crown’s efforts to revitalise te reo Maori,
including in the public sector. However, it is not the only relevant legislative
instrument. In relation to the public sector, the other centrally important

Act is the Public Service Act 2020.

The Public Service Act 2020

57.

58.

59.

Section 14 of the Public Service Act provides that:

57.1 The role of the public service includes supporting the Crown in its
relationships with Maori under the Treaty of Waitangi (te Tiriti o

Waitangi).

57.2 It does so by the Public Service Commissioner (the
Commissioner), public service chief executives, interdepartmental
executive boards and boards of interdepartmental ventures
having responsibility for developing and maintaining the capability
of the public service to engage with Maori and understand Maori

perspectives.

Section 14 of the Public Service Act only applies to public service agencies,
which are departments and departmental agencies.>! Section 14 does not
apply to Crown agents, which are not part of the public service other than
for the purposes of subparts 2 and 4 of the Act. Those parts do not include

section 14, which is in subpart 3.>2

Section 73 also requires chief executives of departments®? to operate
employment policies that comply with the principle of being a good
employer. A good employer is an employer who operates an employment

policy containing provisions generally accepted as necessary for the fair and

50
51
52

53
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Te Ture mo te Reo Maori 2016, s 11.
Public Service Act 2020, s 10.
Public Service Act 2020, s 14.

And boards of interdepartmental ventures, but none currently exist.
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proper treatment of employees in all aspects of their employment,

including (amongst other things) for recognition of:

59.1 the aims and aspirations of Maori;

59.2 the employment requirements of Maori; and

59.3 the need for greater involvement of Maori in the public service.

The Public Service Act also sets out other guiding principles for public

servants. In particular, it provides for:

60.1 Public servants to act in a politically neutral manner, and to give

advice to ministers and a free and frank manner (section 12(1)).

60.2 Public service values of impartiality, accountability,
trustworthiness, respectfulness and responsiveness to be given
effect through minimum standards set by the Commissioner

(section 16).

60.3 Public service chief executives to be guided by the principle that
the group comprising all public service employees should reflect

the make-up of society (section 75(1)(a)).

Together these Acts provide the legal framework for the revitalisation of
te reo Maori in partnership with Maori and the public services’ role in

supporting the Crown in its relationships with Maori.

The evidence: Crown policies pre-Coalition Government

62.

63.

7994272

In the Crown’s submission, to understand how the Coalition Agreements
affect the Crown’s revitalisation of te reo Maori, the Tribunal should first
review — necessarily, briefly — the position before the Coalition Government

was elected.

As the Crown’s evidence has explained, the Act:
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63.1 Affirmed the status of te reo Maori and set out the overarching

policy framework for support and revitalisation of te reo Maori.>*

63.2 Provided for the creation of two strategies: the Maihi Karauna and

the Maihi Maori.”>®

Maihi Karauna

64.

65.

66.

The Maihi Karauna is issued by the Minister for Maori Development and
identifies the steps for government agencies to normalise the use of te reo
Maori and provide more opportunities for people to access government
services using te reo Maori.>® It is intended to, among other things:
articulate the roles and responsibilities of government in supporting the
revitalisation of the Maori language; give direction about how the
government gives effect to its roles and responsibilities through its various
agencies; provide a basis for monitoring progress; and support

coordination across agencies.>’

The public sector was identified as one of the three priority groups targeted
by the Maihi Karauna strategy. The Maihi Karauna strategy states that for
the Crown to recognise the value of the Maori language, and to deliver
guality services to Maori communities, it needs to ensure the public sector
can ‘speak’ the language itself. By doing so, it will have both a direct and

indirect impact on language revitalisation.>®

Public sector workers are a priority group for the Maihi Karauna because all
Maori interact with government organisations and Crown entities during
their lifetimes. In her evidence, Ms Rawiri says Maori wellbeing is impacted
by accessibility to government services; therefore, it is critical that the
public sector can interact with and for Maori in an appropriate and mana

enhancing manner.>?

54
55
56
57
58

59
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Wai 3327 #A044 “Brief of Evidence of Paula Rawiri” 27 May 2024 at [34].
Te Ture mo Te Reo Maori 2016 The Maori Language Act 2016, s 10.

Wai 3327 #A044 “Brief of Evidence of Paula Rawiri” 27 May 2024 at [56].
Wai 3327 #A044 “Brief of Evidence of Paula Rawiri” 27 May 2024 at [35].
Wai 3327 #A044 “Brief of Evidence of Paula Rawiri” 27 May 2024 at [68].
Wai 3327 #A044 “Brief of Evidence of Paula Rawiri” 27 May 2024 at [115].
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The Maihi Karauna is due to be reviewed.®® Mr Apanui-Barr said that the
delay of the review of Maihi Karauna has been problematic in terms of
strategic direction setting for Te Taura Whiri.?? In her evidence Ms Baggott
explained that such delays in the review of strategies are not uncommon
during a change of government as Ministers ascertain timing of proposed
activities.®? As Mr Apanui-Barr stated, the current Maihi Karauna continues
and will be honoured until it is superseded by a new Maori language

strategy for the Crown.%3

Te Puni Kokiri administers the Act.®* Te Taura Whiri takes the lead in

co-ordinating the implementation of the Maihi Karauna.®

The Office for Maori Crown Relations — Te Arawhiti was established as a
departmental agency hosted within the Ministry of Justice in 2019, with a
key function to provide leadership to strengthen public sector capability.
Te reo Maori is one of the core competencies in the Maori Crown Capability

Framework established for this purpose in 2019.5¢

Bilingual signage guidance

70.

71.

Te Tohu Reorua i te Reo Maori me te Reo Pakeha — Maori-English Bilingual
signage guidance was released by the Minister for Maori Development in

November 2016.%7

The guidance provides practical advice on supporting the revitalisation of
te reo Maori based on principles including responsive and accessible

services, visibility and equality of language. It is based on an underlying

60
61
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TPK.002.0156.
Wai 3327 #A045 "Brief of Evidence of Ngahiwi Apanui-Barr” 27 May 2024 at [61].

Wai 3327, #4.1.003 ‘Te Reo in the Public Sector Urgent Inquiry (day three) on 12 June 2024’ at 80-82.
Note that there was a reference in questions to Ms Baggott having said that this was owing to other,
higher, priorities. In the Crown’s counsel’s recollection, Ms Baggott’s evidence concerned the te reo
policy mentioned by Mr Apanui-Barr in his evidence at [49], and her explanation was that the lead
agencies for that mahi were Te Puni Kokiri and Te Taura Whiri.

Wai 3327 #A045 Brief of Evidence of Ngahiwi Apanui-Barr 27 May 2024 at [77].
Wai 3327 #A044 Brief of Evidence of Paula Rawiri 27 May 2024 at [37].

Te Ture mo Te Reo Maori 2016 Maori Language Act 2016, s 40(1)(c).

Wai 3327 #A047 ‘Brief of Evidence of Kelly Dunn’ 29 May 2024 at [15].
TTW.001.0334.
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principle of language revitalisation: namely, that te reo Maori must be used

in a range of public and private settings if it is to be a living language.®®

The Bilingual guidance is not mandatory. Mr Apanui-Barr commented that
its effectiveness is affected by a piecemeal approach and a lack of overall
policy which requires agencies to use te reo M3ori.®® However, it remains
government guidance and, as Mr Apanui-Barr says in his evidence, it is
promoted by Te Taura Whiri as a way to increase the visibility of te reo

Maori.”®

evolved structure of New Zealand’s public service
As Ms Chadwick and Ms Baggott explained, New Zealand has a highly
devolved Public Service.”r The Public Service Commissioner (the
Commissioner) acts as the Head of Service and provides leadership to the
public service workforce.”> The Commissioner also acts as the employer of
public service chief executives.”® Public service chief executives hold the
rights, duties and powers of the employer.”* This is subject to specific
responsibilities which sit with the Commissioner, such as the negotiation of
collective agreements (although that can also be delegated to chief

executives).”

As the Tribunal heard, the relevance of a devolved model is twofold. First,
it means that different departments and other Crown entities can adopt
different approaches to particular issues. Here, that is relevant to naming,
communications and (potentially) to allowances. Secondly, and relatedly,
agencies outside the Crown (i.e., Crown entities) are legally separate from

the Crown (as explained above).

68
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Wai 3327 #A044 “Brief of Evidence of Paula Rawiri” 27 May 2024 at [30].
Wai 3327, #4.1.004 ‘Te Reo in the Public Sector Urgent Inquiry (day four) on 13 June 2024’ at 93
Wai 3327 #A045 ‘Brief of Evidence of Ngahiwi Apanui-Barr’ 27 May 2024 at [40].

Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [10]; Wai 3327,
#4.1.003 ‘Te Reo in the Public Sector Urgent Inquiry (day three) on 12 June 2024’ at 81-82.

Public Service Act 2020, s 43.

Public Service Act 2020, s 44(d).

Public Service Act 2020, s 66(c).

For example, Public Service Act 2020, s 78(1).
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Public service chief executives and Ministers together have significant
discretion over operational decisions (and just chief executives have that
discretion for employment matters). The Tribunal has heard how this

devolved discretion applies across a number of areas including:

75.1 Collective bargaining - public service chief executives have the
responsibility under delegation to bargain collective employment

agreements in good faith.”®

75.2 Payroll systems - there is no centralised payroll system that
enables the Public Service Commission to review matters such as
the number of allowances that exist, or the specific capabilities of

staff members.”’

75.3 Communications - public service agencies all have their own
approaches to signage and develop their own practices and style

guides.”®

Other relevant entities and groups

76.

77.

To provide sector-wide coherence between the various departments, there
are entities, frameworks and groups that guide te reo Maori revitalisation

across the sector.
As to entities:

77.1 Te Taura Whiri was created following the Tribunal’s Wai 11 report
to promote the use of te reo Maori as a living language and as an

ordinary means of communication.”®

77.2 Te Matawai was established following the Ko Aotearoa Ténei

(2011) recommendations on the need for greater representation

76
77
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Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [10].
Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [32].
Wai 3327, #A042 ‘Brief of evidence of Hannah Mary Cameron’ 28 May 2024 at [10].

Wai 3327, #A046 'Brief of Evidence Ngahiwi Apanunui-Barr' 27 May 2024 at [35]. Refer Maori Language
Act 1987 and_Te Ture Reo mo te Reo Maori 2016 (administered by Te Puni Kokiri).



https://www.legislation.govt.nz/act/public/2016/0017/latest/whole.html?search=sw_096be8ed81d35596_te+taura+whiri_25_se&p=1#DLM6174509

78.

24

of Maori in the partnership approach to revitalising te reo M3ori.8°
Te Matawai, as an independent statutory entity, works alongside

Te Taura Whiri and Te Puni Kokiri in the “Maihi-partnership”.8?

Te Whare o Te Reo Mauriora is a partnership model that describes, in te ao

Maori terms, the roles required to support the revitalisation of te reo Maori

at national and community levels.®2 Within Te Whare o Te Reo Mauriora

are a number of forums to help guide te reo Maori revitalisation policy and

initiatives. These include:83

78.1

78.2

78.3

Te Rananga Reo® - Ministerial governance established to
demonstrate an active partnership between the Crown, and iwi
and Maori (represented by Te Matawai). It provides strategic
direction within Te Whare o Te Reo Mauriora, including identifying
opportunities and risks to both maihi. It is the key strategic forum
that supports the goals of both the Maihi Maori and Maihi

Karauna.

Te Papa Korero - Chief Executives group that provides leadership
and support for implementation of Maihi Karauna (includes

Te Matawai by invitation).

Te Tokomatua — senior officials group tasked with implementing
recommendations from Te Rinanga Reo and Te Papa Korero. And
Te Rangakura o Te Whare o Te Reo Mauriora — a shared research

group.

80

Waitangi Tribunal Ko Aotearoa Ténei: A report into Claims concerning New Zealand Law and Policy

Affecting Maori Culture and Identity, Taumata Tuarua Volume Two (Wai 262, 2011) at 477.The Tribunal’s

81
82
83

84
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recommendation related to Te Taura Whiri having enhanced powers and Maori representation — the
creation of Te Matawai was informed by these recommendations.

Wai 3327, #A044 'Brief of Evidence Paula Rawiri‘ 27 May 2024 at [39].
Wai 3327, #A044 'Brief of Evidence Paula Rawiri‘ 27 May 2024 at [49].
Wai 3327, #A044 'Brief of Evidence Paula Rawiri‘ 27 May 2024 at [51].

Te Rlinanga Reo comprises six members (including the co-chairs) of Te Matawai, the Minister for Maori
Development, the Associate Minister for Arts, Culture & Heritage, the Minister for Maori-Crown
Relations and Associate Minister of Education, the Minister of State Services, the Minister of Finance,
and the Minister of Broadcasting, Communications and Digital Media.
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Ms Rawiri describes the Crown’s responsibility within the partnership as
being a responsive and supportive partner. At the operational level the
Crown’s role is to develop and implement the Maihi Karauna which sets out
how government agencies should resource, coordinate, and manage
services, programmes, and policies to create the necessary macro level

conditions for te reo Maori to thrive as a living language.®>

One of the important steps identified in the Maihi Karauna is for
government agencies to normalise the use of te reo Maori and provide
more opportunities for people to access government services using te reo
Maori. The Commission and Te Taura Whiri lead a work programme — in
collaboration with other key government agencies, including Te Arawhiti —
actively to increase the number of te reo Maori speakers in the public

sector.8¢

There are other policies that are relevant to te reo in the public service. In

particular:

81.1 Whainga Amorangi complements the Maihi Karauna by setting
process steps for all public service chief executives to achieve
culture change.?’” Agencies are required to have organisational
capability plans which would grow the public service’s Maori
Crown relations performance.®# To ensure a robust and
transparent review process of the plans these were reviewed by a
panel including Professor Rawinia Higgins, Ms Baggott and Ms

Dunn.®?

81.2 The Kura Reo Rangai Tumatanui are the result of an initiative from
Te Tokomatua (public sector senior leaders’ forum for te reo

revitalisation) and are targeted at providing a Maori-language

85
86
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Wai 3327, #A044 'Brief of Evidence Paula Rawiri‘ 27 May 2024 at [50].
Wai 3327, #A044 'Brief of Evidence Paula Rawiri‘ 27 May 2024 at [56].
Wai 3327, #A047 'Brief of Evidence of Kelly Maree Dunn’ 29 May 2024 at [22].
Wai 3327, #A047 'Brief of Evidence of Kelly Maree Dunn’ 29 May 2024 at [25].
Wai 3327, #A047 'Brief of Evidence of Kelly Maree Dunn’ 29 May 2024 at [27].
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learning workshop for public service employees of at least an

intermediate proficiency in te reo Maori.*°

81.3 30 out of 32 public service departments now have language plans
relating to te reo Maori.?? The public service was directed to have
language plans in place by 30 June 2021, and all agencies must
report progress against them in their annual reports. As
Mr Apanui-Barr explains in his evidence, Te Taura Whiri supports
language planning as a basis for institutional transformation - the
long-lasting success of language planning relies on organisations
creating a structure that engages internal agents for change who
are dedicated to monitoring, reviewing and reporting on their

language plan implementation.®?

Progress has been made:

82.1 The number of Maori in the public service workforce and at senior
levels increasingly reflects population levels. 16.6% of Chief

Executives are Maori.?3

82.2 The pay gap for Maori working in the public service has reduced
from 11.2% in 2018 to 5.4% last year.®*

82.3 73% of public servants who responded to the 2021 Te Taunaki
Public Service Census® value their knowledge of te reo Maori and

wish to grow it.
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Wai 3327, #A045 'Brief of Evidence of Ngahiwi Apanui-Barr' 27 May 2024 at [24].

Wai 3327, #A045 ’Brief of Evidence of Ngahiwi Apanui-Barr' 27 May 2024 at 21 states that “In the 2021-
22 financial year, we had supported all 29 public service departments and departmental agencies with
developing their respective language plans”. The memo filed with the Waitangi Tribunal by the Crown
on 19 June which provided copies of all agency language plans explained that of the current 32 core
departments 30 have Maori language plans. The two that do not are the Serious Fraud Office (currently
developing its plan) and the Ministry for Regulation which was only established in March 2024.

Wai 3327, #A045 ‘Brief of evidence of Ngahiwi Apanui-Barr’ 27 May 2024 at [22]

Wai 3327, #A046 ‘Brief of evidence of Heather Jane Baggott’ 30 May 2024 at [63]. The Crown
acknowledges this does not necessarily correlate with language proficiency.

Wai 3327, #A046 ‘Brief of evidence of Heather Jane Baggott’ 30 May 2024 at [64].

TKM.003.0213 2021 Te Taunaki Public Service Census: Workforce data - Maori Crown - Te Kawa Mataaho
Public Service Commission.
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82.4 According to the General Social Survey (NZGSS) members of the
public service are more likely than the general population to be

proficient in te reo Maori.%®

That was the background at the point the coalition government was

formed.

As the Crown’s evidence confirmed, all of that policy framework remains in
place, and continues. Inthe Crown’s submission, that fact and the progress
made in relation to te reo Maori under that framework should not be
overlooked, notwithstanding the inquiry’s focus on the current Coalition

commitments described next.

allowances for te reo Maori

As Ms Chadwick explains in her evidence, on 6 December 2023 the Minister
gave an interview on Radio New Zealand in which she said that she would
“ask for advice on how we could stop these bonuses being negotiated into
future collective agreements” (by which it appears she meant allowances)

for public servants.®’

Before turning to an analysis of the Minister’s statement and the
subsequent policy process, it is useful to recap the evidence relating to the

use of allowances to date.

How allowances developed in the public service

87.

88.

Allowances for te reo Maori proficiency have not, historically, been a
deliberate component of a system-wide approach for lifting public service
capability.®® Allowances are not, for example, part of the Maihi Karauna or

Whainga Amorangi.

As Ms Chadwick said, the development of te reo Maori allowances has to

date largely been driven by unions negotiating the allowances into

9% TTW.001.0266 at 28 Rangai Tumatanui Te Reo Maori Insights from the Public Service, 6 December 2023.
See also Wai 3327, #A045 ’Brief of Evidence of Ngahiwi Apanui-Barr' 27 May 2024 at [25].

97 TKM.003.0001.
98 Wai 3327, #A046 ‘Brief of evidence of Heather Jane Baggott’ 30 May 2024 at [73].
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Collective Agreements.®® As a result, allowances for te reo Maori have
developed in an ad-hoc manner through both collective bargaining and

agency policies, with varied results.

While Te Taura Whiri supports the provision of allowances,'°® Mr Apanui-
Barr described them as a ‘piecemeal approach to recognising Maori
language proficiency in the Public Sector’. Te Taura Whiri is not involved in
developing or deciding on agencies’ approaches to allowances.'®!
Although the Te Taura Whiri Level Finder Exam is used to assess

competency for allowances, it was not developed for that purpose.

Generally, allowances are recorded in collective agreements between
departments and their employees. It is in that context that the Minister’s

comments fell to be considered.

The Government Workforce Policy Statement

91.

92.

93.

As explained above, departmental chief executives are responsible for
employment matters including allowances.'®> From time to time, the
government provides the agencies listed at section 97(4) of the Public
Service Act 2020 with its employment relations expectations.'%® These
expectations have existed in various forms since 1999 but are now

contained in the Government Workforce Policy Statement (GWPS).

The GWPS is not one of the government’s language policy tools, like Maihi
Karauna. It is a broad statement that deals with a range of employment
relations matters for the public sector. It typically covers relations with
employers and unions, such as remuneration, collective bargaining and pay

equity.104

The GWPS is prepared under Part 4 of the Public Service Act 2020. Public

service agencies and Crown agents (as defined in the Public Service At at

99
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Wai 3327, #4.1.005 ‘Te Reo in the Public Sector Urgent Inquiry (day three) on 12 June 2024’ at 88.
Wai 3327, #A045 ‘Brief of evidence of Ngahiwi Apanui-Barr’ 27 May 2024 at [34].

Wai 3327, #A045 ‘Brief of evidence of Ngahiwi Apanui-Barr’ 27 May 2024 at [33].

Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [10].

Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [11].

Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [15].
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s 10(a)) must “give effect to” the GWPS and other public sector entities
must “have regard to” the GWPS.1%> However, the GWPS does not override
the responsibility of individual employers to negotiate in good faith or the
terms and conditions of employment as determined by the parties to the
employment relationship.’® Nor does it affect existing collective
agreements, or the employment or other legal rights of employees or chief
executives. This means that any change to the GWPS with regard to
allowances does not affect employees’ existing rights under employment

agreements.

Developing the GWPS 2024

94.

95.

96.

It is in the context of the GWPS that the issue around allowances arises.
However, in the Crown’s submission it is important to bear in mind that the
events described below — which relate to allowances — were only a part of

the GWPS consideration that was taking place during this period.

A new GWPS is commonly prepared for an incoming government.0?
Ms Chadwick noted that it is standard practice to put draft expectations to
an incoming administration soon after an election, to enable a new
government to provide clarity on its approach to employment relations in

the public sector.1%8

Both Ms Chadwick and Ms Cameron noted in their evidence that part of
the role for the Commission in the lead up to an election is to note
statements made in the course of that election campaign.'® Ms Cameron
said “that’s what we do during that election period, we listen out and we
look at those...statements and comments being made and we try and

prepare so that we’re ready to provide advice”.*10
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One key priority for the Commission in the drafting of the 2024 GWPS was
addressing issues that had arisen before the election in the public sector
employment relations context. Ms Chadwick noted that in preparing the
2024 GWPS the Commission wished to address concerns raised by agencies
and unions seeking more flexibility in remuneration approaches.!!?
Allowances were only one, initially relatively minor, part of the process of

the Commission considering the 2024 GWPS.

On 5 December 2023, the Commission received an email request from the
office of the Minister. The request was for advice on the ‘current guidance’
provided to government agencies on the use of te reo Maori and the
consistency of that advice with the coalition agreements, and advice on
how to ‘stop bonuses for those who choose to learn te reo Maori being

negotiated into future collective agreements’.11?

The initial response from the Commission to the second request, on the
te reo Maori allowances, was added to a report that the Commission had
prepared on the first request on 5 December 2023.1%3 The relevant section
of the report noted that the Minister would shortly be provided with a draft
GWPS on public sector employment relations. One way to give effect to
the Minister’s request would be to include, in the draft GWPS, an
expectation that reflected any Government intention to stop te reo Maori

allowances being paid in the future.

On 6 December 2023, the Minister made two statements in the media on

te reo Maori allowances in the public sector:%®
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The Minister initially indicated that the Coalition Government
would not support the use of te reo Maori allowances in future

collective employment agreements. 16

Later that day, the Minister adjusted her initial comments, saying
‘I think if you’re in a government agency and you’re engaging with
iwi Maori, or you are working with Maori communities where
te reo Maori is used as a primary language, then it would be really
relevant to make your public service accessible for that
community’.'?” She also said that ‘it’s very important to me that

New Zealanders understand...that we do celebrate te reo Maoril1®

The Minister’s office then issued a second request for advice to the

Commission. The Minister sought information on:

101.1

101.2

101.3

‘the purpose and nature of these bonuses for those who choose

to learn Te Reo and any other public sector bonus payments’;

the number of people in receipt of the allowances; and

‘how they align with our drive toward better delivery in the public

service and value for taxpayer dollars’.1®

The Commission responded to these requests on 6 December 2023.12° |t

explained that the allowances were payments based upon the public

servant having achieved an assessed level of competency.'?! The response

also noted that the allowances were not ‘bonuses’ but allowances, the
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difference being that bonuses are “at risk” payments, whereas an

allowance is a regular part of an employee’s remuneration.??

A draft GWPS was then provided to the Minister on 7 December 2023 for
her feedback.1?® That draft did not include reference to allowances.
However, reflecting the discussions described above, the advice provided
to the Minister with the draft GWPS noted that the Minister could opt to
include an expectation to reflect any Government intention on te reo Maori

allowances. 1%

The timeline of the development of the GWPS from that point is set out in

Ms Chadwick’s evidence:1%°

104.1 On 14 December, the Minister provided feedback noting that the
draft expectation in respect of allowances should be included in
the second draft of the GWPS. At the same time, the Minister
agreed to consult with affected agencies, stakeholders and unions,
and that coverage of the new GWPS should remain the same as

the existing GWPS.126

104.2 From 8 to 19 January 2024, the Commission consulted with these
agencies and their unions on the draft GWPS.'?” Themes that
emerged from the feedback included concern that the draft GWPS
did not contain any Treaty references, the absence of a reference
to section 14 of the Public Service Act, the importance of building
a diverse and inclusive workforce, and requests for further

clarification on the role of te reo Maori allowances.128

122
123

124

125

126

127

128

7994272

TKM.001.1211.
TKM.001.1636.

Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [44];
TKM.001.1636 at [21]-[23].

Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [43]-[79].

TKM.001.1636; TKM.001.0891; Public Service Act 2020, s 96 requires consultation with all affected
agencies and other parties prior to the issuing of a GWPS.

Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [53].
Wai 3327, #A042 ‘Brief of evidence of Alexandra Patricia Ann Chadwick’ 28 May 2024 at [57.1]-[57.4].



104.3

104.4

104.5

104.6

33

The Commission subsequently made changes to the draft text and
sought further advice on Treaty obligations from Crown Law, on

11 January 2023 (in relation to which privilege is maintained).?°

On 2 February 2024, further, targeted consultation was
undertaken with Te Taura Whiri on the specific matter of te reo
Maori allowances.'3 Te Taura Whiri said that the allowances
clause should support the payment of allowances where used to
recognise skills or duties, even where the need for those may be
occasional, rather than core to a role.’3! In addition, Te Taura Whiri
recommended the inclusion of an additional sentence reading
‘Where not included in the base salary, Te Reo Maori me
Nga Tikanga advice and support will be recognised and

compensated by provision of an allowance’.13?

On 7 February, a further draft was provided to the Minister, with
an allowances clause that incorporated the feedback received

from Te Taura Whiri.133

The Minister provided handwritten feedback on the 7 February
version.'3* The Minister circled the reference to the Treaty and
made a note reading “uphold”.13*> She also crossed out a paragraph
referencing the responsibility of the Public Service to support the
Crown in its relationships with Maori under the Treaty, noting that

it was “stated earlier”.13¢
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104.8

inquiry were changed to:

Adequately plan for and recognise specific skills required for
the employee to perform their role within the base salary for
that specific role. The payment of allowances in addition to
base salary may be acceptable in limited circumstances, for
example, to recognise skills or duties which are occasional,
rather than core to the role;**” and

Agencies can provide workplace development, where it is
needed to deliver on this priority, including to enhance the
Public Service’s ability to support the Crown in its relationships
with Ma3ori to uphold Te Ture mé Te Reo Maori 2016/the M3ori
Language Act 2016.13%

Minister:140

... was clear ... that she strongly supported the promotion and
protection of te reo Maori and that she understood the
Government’s obligations in this regard. She stated her clear
intention that the GWPS support these goals. She also
commented that she saw the expectation in the GWPS that
agencies ensure an employee’s base salary reflects the full
range of skills they bring to a role, including te reo Maori skills,
as elevating the importance of the language in the workplace.

The Minister specifically requested that an addition be made
to the draft clause recording that the payment of allowances
could be justified to further the Crown meeting its obligations
under te Tiriti, or under the Act.*!
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As a result of that feedback, the two primary clauses for this

Further advice was requested and provided by both the
Commission and Crown Law on the issue, by 10 May 2024.%3°
Privilege is not waived in the Crown Law advice. At a meeting on

15 May 2024, following the provision of that advice, the
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The draft GWPS wording, as amended following the 10 May advice

and the meeting with the Minister on 15 May, is set out in Ms

Chadwick’s brief.?*? It now provided that departments should: 143

Adequately plan for and recognise specific skills required for
the employee to perform their role within the base salary for
that specific role. The payment of allowances in addition to
base salary may be acceptable in limited circumstances, for
example, to recognise skills or duties which are occasional,
rather than core to the role. The payment of allowances can
also be justified where the agency can demonstrate that
payment of that allowance will further the Crown’s meeting of
its obligations under Te Ture mo Te Reo Maori 2016/the Maori
Language Act 2016 or any other Act and/or where the payment
of the allowance will be an effective way for the Crown to
uphold its obligations under the Treaty of Waitangi.

104.10 Inthe Minister’s letter to the acting Commissioner on 27 May 2024

(the letter),%* the Minister noted that her approach to this issue

had evolved in the course of the policy development process.'#

She said:

Through this policy development process, | have been able to
clarify my view that departments must ensure that the
remuneration paid to public servants is appropriate but also
reflects their valuable skills and contributions. My general view
is that agencies should adequately plan for and recognise
specific skills —including te reo Maori — within their base salary,
and that allowances in addition to base salary should be used
in limited circumstances.” 4

104.11 Following the hearing of this inquiry, on 24 June 2024 the relevant

clause of the draft GWPS was updated to read as follows:

Adequately plan for and recognise specific skills required for
the employee to perform their role within the base salary for
that specific role. The payment of allowances in addition to
base salary may be acceptable in limited circumstances, for
example, to recognise skills or duties which are occasional,
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rather than core to the role. The payment of allowances can be
justified where the agency can demonstrate that payment of
that allowance will be an effective way for the Crown to uphold
its obligations including under Te Ture mo Te Reo Maori
2016/the Maori Language Act 2016 or any other Act or
obligations.#’

During the drafting process described above, a general clause in respect of
Treaty compliance was inserted and then removed.*® As Ms Chadwick told

the Tribunal:

105.1 Inthe original draft, there was no specific reference to compliance

to the Public Service Act.

105.2 The general clause in respect of Treaty compliance was added
following consultation on the draft GWPS.'*° Several agencies and
unions had noted in feedback that the draft GWPS did not contain

any references to the Treaty.>°

105.3 The final draft included a clause requiring compliance with the
Public Service Act.'>! Section 14 of the Public Service Act requires
the public service (as defined in section 10 of that Act) to support

the Crown in its relationships with Maori under the Treaty.>?

105.4 The removal of a general Treaty clause reflects the annotations left
by the Minister in the 7 February version of the GWPS, noting that
the content in the general Treaty clause had been “stated earlier”
in the document.'> The Commission understood that to mean
that general Treaty compliance was already sufficiently addressed

through the reference to s 14 of the Public Service Act.
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In the Crown’s submission, the amended allowances clause as it currently
stands is compliant with the Crown’s obligations under the Treaty and
relevant legislation, including Te Ture mo Te Reo Maori 2016 and the Public
Service Act 2020. Dr Tupara said, in respect of the 10 May draft for the
GWPS, that she thinks ‘it is good that the Public Service is doing something
like this, especially for our pukenga Maori’.*>* She noted that a system of
remunerating for te reo Maori skills made her job, and the job of the Maori
Women’s Welfare League | Te Ropu Wahine Maori Toko i te Ora easier

when engaging with the public service.'>
Mr Apanui-Barr said:

| have read the proposed text on allowances in Alex Chadwick’s brief
and while the GWPS is still in draft, Te Taura Whiri considers that
wording would allow organisations to pay language proficiency
allowances to staff (although they would be encouraged to recognise
those skills in role descriptions and base salary) and to invest in
developing te reo Maori capability in their agencies as part of the
Crown’s obligations under the Treaty of Waitangi.>®
The GWPS was provided to Te Matawai for comment on 24 May 2024, but
none has yet been received.’® The Commission followed up with
Te Matawai on 27 June 2024 on this request but are still awaiting a

response. Ms Baggott noted that any feedback received would be provided

to the Minister for consideration in her decision-making on the GWPS.%>8

The GWPS has not yet been approved by the Minister. It entered the
process of Ministerial consultation in the week starting 24 June 2024.
Ministerial consultation is likely to run to 10 July, with the GWPS scheduled

to go to Cabinet at the end of July.
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Remunerating te reo Maori expertise through base salary

110.

111.

One of the issues that emerged in the course of the evidence before the

Tribunal on te reo Maori allowances was the fact that there is, in parallel to

the development of the GWPS set out above, consideration being given to

remunerating te reo Maori skills and wider cultural capability in base

salary.

159

That issue arose as follows:

111.1

111.2

111.3

Ms Baggott explained that there would always be an important
place for expert speakers of te reo Maori in the public service, and
that this role was growing.'®® She was also clear that public
servants who are ‘called upon’ for te reo Maori skills should be

remunerated for those skills and that work.

The end goal Ms Baggot identified for the public service was that
in the future, these skills are a base requirement and remunerated

as such.®! She said:

Ultimately we want a public service where there is a minimum
requirement in the future. Then in order to work in the public
service you have a minimum level of proficiency, not just in te
reo, but your understanding of te reo, te ao Maori and
matauranga Maori. And that’s the future and the aspiration
we’re aiming for.162

That aspiration was also expressed in the letter from the Minister
to Ms Baggott was clear that agencies ‘should adequately plan for
and recognise specific skills including te reo Maori within their
base salary and that allowances in addition to base salary should

only be used in limited circumstances’.1®3
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It is important to be clear that the process of considering how te reo

Maori / te ao Maori / matauranga Maori competency might be

compensated in base salary is at a relatively early stage. That was

apparent from the evidence. For example:

112.1

112.2

112.3

There are no formal policy documents relating to this issue. It
arises, primarily, out of the evidence of Ms Baggott, as explained
above. It is recorded in the letter as a “general view” in
aspirational terms. Ms Baggott also framed the recognition of
skills for speaking te reo Maori as part of role descriptions as an

aspiration.164

During the hearing, counsel for Ngai Te Rangi asked Ms Chadwick
“If there’s not a job there that requires those skills or where Maori
is something which is part of your job description, it’s not really

relevant to this conversation?”

Ms Chadwick’s response emphasised that the GWPS relates to
employment issues. It is not the only way to support te reo Maori
proficiency.
“We are talking about a Government Workforce Policy
Statement here so this is about work and remuneration and
employment terms and conditions. | think there are many ways
we can promote and foster and recognise and celebrate te reo

Maori. But in this context we’re talking about how we
remunerate for work.” 1%

Ms Chadwick noted that moving to an environment where skills,
including te reo Maori skills, are recognised in base salary would
take time, % although the process of considering it was “not right
at the very beginning”. ®7 She also said that remuneration

through an allowance and through base salary could be
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complementary pathways.®® This was also recognised by other

Crown witnesses.16°

It is, however, an aspiration that has some support:

113.1

113.2

Mr Apanui-Barr said that Te Taura Whiri i te reo Maori would like
to see a “set of core skills to work in Government”, with te reo

Maori as one of those skills.170

Ms Baggott’s aspiration also reflects the views of Professor

Mutu.17?

In the Crown’s submission, the nub of the issue before the Tribunal is the

clause relating to allowances in the GWPS. That is where the Minister’s

comments have ended up. Although there has been some initial discussion

in relation to compensating te reo Maori capability in base salary, that

process is not sufficiently advanced to be considered a “proposed” policy,

in terms of section 6 of the Treaty of Waitangi Act 1975, and is not relevant

to the Minister’s comments that have been the focus of the inquiry.

Is the allowances provision in the GWPS Treaty-compliant? In the Crown’s

submission, it is. To explain:

115.1

115.2

It provides for allowances to be paid where they will be an
effective way of meeting the government’s obligations with
respect to te reo Maori under Te Ture mo Te Reo Maori. That
wording is, on its face, compliant with the Crown’s Treaty and

legislative obligations.

That view is supported by the view of a number of witnesses:
most notably, Mr Apanui-Barr, who is well-placed to assess its

effectiveness. Although the clause has changed since the version
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on which Mr Apanui-Barr commented, those changes do not affect

the substance of the clause.

115.3 The GWPS remains under review by Cabinet, so any conclusions
are necessarily preliminary. However, at present, there is no basis
to conclude that there is a current or future Treaty breach in

relation to this issue.

The Crown also submits that the process adopted in relation to the GWPS

— although relatively fast-paced — is Treaty-compliant:

116.1 The issue around allowances arose very shortly after the election.

The GWPS had to be progressed rapidly in the time available.

116.2 Initially, the Minister sought advice on removing the allowances
altogether.  The advice she then received explained the
importance of the allowances system. It has identified (albeit in
the early stages) some other important policy considerations

around the remuneration of te reo Maori capability.

116.3  As a result of that advice the GWPS has been repeatedly revised.
The revised wording reflects an effective and timely advisory
process undertaken primarily by the Commission and Ms Baggott,

but also involving Te Taura Whiri (as noted by Mr Apanui-Barr).172

It is correct to observe — and the Crown’s witnesses accepted — that the
Crown did not consult directly with Maori in relation to the amended

GWPS. However, the Crown observes that:

117.1  Section 9 of the Act only requires consultation where reasonably

practicable.

117.2 As explained above, the time within which the GWPS was

advanced was short. Consultation was also required with a wide

172
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range of other stakeholders in that time.1’3 It is important to
recall, in this context, that the GWPS does not primarily concern
issues around te reo Maori. It is, therefore, unsurprising that the
initial engagement was with entities like unions whose primary

remit is employment issues.

Once the issues around allowances had been identified and had
been the subject of advice, there was consultation both with Te
Taura Whiri and with Te Matawai. It is not correct to suggest that
engaging with Te Matawai is the Crown consulting itself.
Te Matawai is an organisation created to act on behalf of iwi and
Maori to support, inform, and influence the Crown’s initiatives in

protecting, promoting, and revitalising the Maori language.'’*

Although engagement on the draft document has been limited,
this reflects the nature of the GWPS as an internal workforce
statement for the government, the urgency of its preparation, and
the fact the proposed text does not remove or significantly alter

the availability of allowances.

guestions remain as to whether allowances are the most effective

and efficient way to support te reo Maori across the public service. The

Tribunal

may have views on this point. Although no formal policy process is

underway with respect to exploring this issue, the narrative above

demonstrates that the Crown is aware of its obligations actively to protect

tereo M

2: changes

aori in partnership with Maori.

to agency names

The relevant coalition agreement commitment in respect of agency names

is to “ensure all public service departments have their primary name in

English, except for those specifically related to M3ori“. ">
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Throughout the hearing, Crown witnesses explained that the meaning of
this commitment was unclear.’® In particular, it is not clear what is meant
by the phrase ‘primary name’ (illustrating the difference between an
imprecise political agreement as compared to the precision that would be
required of any eventual policy). The possibilities traversed included legal

names, the names used in branding and logos, or everyday use.”’

There are 32 public service departments listed in Schedule 2 of the Public
Service Act 2020.178 Of these 32, two have te reo Maori included in their
legal names: Oranga Tamariki | Ministry for Children and the Ministry for
Maori Development | Te Puni Kokiri.”® These names are only able to be
changed through an amendment to the Public Service Act, via an Order in

Council.

The Crown’s submissions first review the approach taken to the issue of
agency names by the Minister, from [123] to [139]. That sets the general
Crown policy. The submissions then address the changes to some agency
names in the wider Crown, from [140] to [149]. This part of the

submissions relates to individual agency and Minister decisions.

discussions
One role of the public service when there has been a change of government
is to anticipate matters that may be of immediate interest to an incoming
government.'® Ms Cameron explained the role of the public service in
providing advice to an incoming administration, including the greater level

of detail required to provide background and context to Ministers.8?

Commission officials noted statements made by political parties on the use

of te reo M3ori in the lead up to the election.'®? They anticipated that the
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Commission would need to provide advice on these statements, given its
responsibility for the legislation that sets out the legal names of public
service departments.'8 the Commission officials also expected Te Puni
Kokiri would need to be involved as the agency responsible for policy on

the use of te reo Maori.18

The Commission provided a briefing to the incoming Minister (BIM) on
24 November 2023 setting out several issues, including the scope of the
portfolio and the opportunities and priorities for the portfolio through
2024.18> Officials involved in drafting the BIM then commenced work on a

wider range of ‘second-tier’ briefings to follow the BIM.8®

General information documents were created on the framework for the
Crown-Maori relationship and the use of te reo Maori in the public
sector.'®” Preparation of these documents was initiated prior to the
formation of the new government, which Ms Cameron explained to be

normal practice.188

On 27 November 2024, Ms Cameron received an email from the
Department of Prime Minister and Cabinet stating that two actions had
been added to the Public Service portfolio in the 100-day plan under the
broad commitment to “begin work on delivering better public services and

strengthening democracy”.18°

The 5 December report

128.

This led to the creation of the key Commission document providing advice
on agency names: namely, the 5 December report titled ‘Deliver better
public services and strengthening democracy’ (5 December report).'°° The

5 December report set out preliminary advice from the Commission to the
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Minister on the actions the Commission had been tasked with in the

100-day plan.!

Ms Cameron noted in her brief that her team had not been able to discuss
the wording or intent of the commitment with the Minister before
providing the 5 December report. As a result, they had not been able to

clarify the intent behind the relevant Coalition Agreement commitment.*?

At the time the advice was prepared, the Commission did not know
whether the Government was concerned with legal names or common
usage, or whether a consistent bilingual approach would meet the intent
behind the coalition commitment.?®3> However, although the meaning of
‘primary name’ is unclear, the assumption the Commission made in
preparing the 5 December report was that “the incoming Government

wanted to make a change”.1%*

As a result, the intent of the 5 December report was to provide information
on the existing arrangements, gain an understanding of the intention
behind the Coalition Agreement and provide initial high-level options to
determine next steps.’®® The options were intended as a way of identifying

the particular approach the Coalition Government wished to adopt.%®

A range of options were presented in the 5 December report. They
included a number of different possibilities, including reinforcing the
bilingual signage guidance. One option, mentioned briefly, was the
revocation of the bilingual signage guidance (because that is a power
available to Cabinet, and the paper was intended to identify the options
available to her).®” However, the Crown’s witnesses explained that if that

had been the Minister’s signalled policy intention free and frank advice
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would have been provided on the implications of revoking the

guidelines.1%®

Ms Cameron said that she thought it would be reasonable to assume that
the Commission would provide advice that revoking the guidelines without
replacing them would create a risk that the Crown was not meeting Treaty
obligations.'®® There would also be a critical advisory role for Te Puni Kokiri,

given that agency’s responsibility for the guidelines.

Ms Cameron accepted, in her evidence, that the 5 December report could
have been better drafted in some respects. For example, the document
could have been more explicit that the options presented were not
mutually exclusive.?®® However, in the Crown’s submission, this is

unsurprising in the context of advice that was both urgent and preliminary.

Steps following the 5 December report

135.

136.

In the event, all decisions on the options identified in the 5 December
report were put on hold in a meeting with the Minister on 7 December

2023201

At that meeting, the Minister confirmed that actions in respect of the use
of Maori language by public sector agencies in names and communications
would not be covered in the Cabinet report on the draft 100-day Plan.2%?
As a result, they did not need to be progressed in the short term. The
Minister indicated that neither she, nor the Minister for Maori
Development, saw the issues addressed in the report as a high priority at
that time.?% She did not wish to progress further work in relation to either

of the commitments in respect of agency names or communications.2%
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That is where matters stood until early 2024. On 27 May 2024, following a

period of advice that focused on the development of the draft GWPS?% but

included advice more broadly on the Crown’s obligations in respect of te

reo Maori, the Minister wrote to Ms Baggott in her capacity as acting

Commissioner (ie, the Letter). In the Letter:

137.1

137.2

137.3

137.4

The Minister set out her position on the issues raised in the
5 December report.?% She reiterated that she did not see the

5 December report as a priority.2%’

She confirmed that she had agreed with her Ministerial colleagues
that there was no intention to issue a directive across the public
service in respect of names or communications employed by

government departments.2%®

She recorded her support for the promotion and protection of
te reo Maori, and noted she was aware of the Crown’s obligations
in Te Ture mo Te Reo Maori 2016. She also reiterated the coalition
government belief that public services and information should be

accessible to all New Zealanders in a language they understand.?%®

She acknowledged that individual Ministers and agencies had
responded to the coalition agreements on a case-by-case basis.?1°
Her strong recommendation going forward was that Ministers
engage in discussions with their agencies, are clear about their
expectations and aware of their obligations to protect and

promote te reo Maori, and where appropriate seek advice from

the Commission and the Attorney-General.?!!
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The current overarching policy position

138. The result of the Letter is that the status quo — that Ministers are able to
give their departments directions about how they communicate, and what
names they use when communicating with the public — remains
unchanged. However, following the letter Ministers are aware of a clear
expectation from the Minister that, when considering how their
departments communicate, they should seek advice on their obligations to

protect and promote te reo Maori.

139. Both before and after the Letter, some Crown entities have changed their
policies in relation to Maori names. None of these changes have been to
their legal names. These changes are addressed below. Before turning to

address them, the Crown observes that:

139.1 The bilingual signage guidelines have not been revoked or
amended; they remain government guidance relevant for (but not

binding on) any decisions on agency names.

139.2 There is no current policy preventing a Minister from giving
directions on matters including agency branding, subject to the
requirement that all such directions be lawful (which is why
Ministers and agencies are encouraged to seek advice on any such
changes, including as to their legal and Treaty obligations). The
Crown observes that this does not represent a new development
under the Coalition agreement (i.e., it is a general policy setting

not introduced by the Coalition Government).

139.3 The Crown accepts that there is importance in the names of
departments, including relating to the practical and symbolic

importance of the use of te reo Maori in this context, the science

212

around language revitalisation,?'? and tikanga. This point was

212 Wai 3327 #A044 'Brief of Evidence of Paula Rawiri‘ 27 May 2024 at [30] and Wai 3327, #4.1.003 ‘Te Reo
in the Public Sector Urgent Inquiry (day two) on 11 June 2024’ at 9. Evidence of Dr Tupara describes
importance of a child seeing te reo Maori as it develops.
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made during Mr Apanui-Barr’s evidence where he acknowledged

that such names are not just descriptions. They contain a spirit.?3

Both before and after the 27 May 2024 letter, there have been changes to
agency names.?* These changes have taken place at government

departments and Crown agents.

Name changes at Crown entities

141.

142.

143.

As explained above, Crown entities (Crown agents, autonomous Crown
entities and independent Crown entities)?!> are not part of the Crown.
They are separate legal entities. They have operational independence from
Ministers in their decision-making. The accountability for operational
decisions about the work of the Crown entity sits with the Board.?!® Crown
entities will take into account the views of the relevant Minister, alongside
other considerations, in making these decisions, given the Minister’s role
in providing the Crown entity board with clear performance

expectations.?!’

It is possible for a responsible Minister of a Crown agent to direct it to give
effect to government policy, where that policy relates to the entity’s
functions and objectives.?!® However, in the present case, no such direction

has been issued. There is no government policy to give effect to.

New Zealand Transport Agency Waka Kotahi has re-ordered its name to
have the English name first, following a request from the Minister for
Transport made shortly after the government was formed. The Crown
understands that the request was not a formal direction, so the decision

was a matter for the Board. As to that:

213
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Waka Kotahi is a Crown agent under the Crown Entities Act 2004.

It is listed in Schedule 1 of that Act.2!°

The Crown accepts the evidence filed about the importance of the
name Waka Kotahi to Maori.??° The Crown does not take issue
with the evidence expressing the detrimental effect the

re-ordering of the name has had with te reo Maori.

Waka Kotahi, as an entity, is not part of the Crown (for the reasons
set out at [28] above). The actions of Waka Kotahi in re-ordering
its name are, therefore, not Crown actions and so cannot,

themselves, be breaches of the Treaty.

However, the Crown accepts that the Tribunal can consider the
steps taken in relation to those decisions when assessing Crown
actions. It can also consider the wider Crown policy framework

within which those decisions are made.

On 1 February 2024, the Earthquake Commission proposed to change its

name to Toka Tu Ake Natural Hazards Commission with effect from 1 July

2024.221 As to that:

144.1

144.2

The Earthquake Commission (as it is currently listed) is a Crown
agent under the Crown Entities Act 2004. It is listed in Schedule 1
of that Act.??2 The Crown repeats its submission at [136] above,
which applies to the Earthquake Commission precisely as it does

to Waka Kotahi.

The responsible Minister sought further advice on the proposal,

noting that “the point of a name is to communicate what the
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organisation does, efficiently” and saying that it should be in

English.??3

144.3 Based on information released publicly on 1 July 2024, the new
name for the Crown entity is The Natural Hazards Commission
Toka Tu Ake, which retains the Maori name but in a different order
from the statute.??* The Crown does not have further details of

this process or the reasons for that decision.

It appears that Health New Zealand | Te Whatu Ora has also undertaken a
name re-ordering. Health New Zealand is a Crown agent under the Crown
Entities Act 2004. It is listed in Schedule 1 of that Act.?2° The details of and
reasons for that process have not been explained to the Crown and were
not available in the course of discovery. The Crown does not dispute that a

re-ordering has occurred, but repeats its submission at [136.3].

Name changes for departments

146.

147.

148.

There have been two relevant developments at core Crown agencies.

On 7 May 2024, the Minister for Disability Issues gave the chief executive
of The Ministry of Disabled People | Whaikaha (Whaikaha) verbal
directions about the use of its three names.??® The legal name for
Whaikaha is the Ministry for Disabled People, but it has also been gifted
both the te reo Maori and the New Zealand Sign Language parts of the
name.??’ (The Crown notes that Whaikaha provides an example of the

difficulty interpreting the meaning behind “primary name”).

In respect of the three names, the directions require Whaikaha to use
English first in any materials provided to the Minister for Disability Issues,

for example in public facing material, speeches and talking points.??® The

223

224

225
226
227

228

7994272

EQC.001.0007.

Radio New Zealand “Not just earthquakes: EQC gets a new name — the Natural Hazards Commission”

Radio New Zealand (online ed, New Zealand, 1 July 2024); Natural Hazards Insurance Act 2024, s 125
Crown Entities Act 2004, schs 1, part 1.

WKH.001.0016.

WKH.001.0016.

WKH.001.0016



149.

150.

52

Crown accepts that English has been put first as a result of this verbal

instruction. However, it observes that this direction does not apply to all

communications within or from Whaikaha. It only applies to the materials

provided to the Minister. This is clear from the wording:.

“During a phone call on 7 May, Minister Upston provided verbal
instructions to me about the agencies [sic] use of its names. Any
material provided to her, in her name is to have English first including

things such as: Public facing material, Speeches, Talking points.

7229

[Emphasis added]

On 6 Ju

ne 2024, the Secretary of Te Manati Waka | the Ministry of

Transport met with the Minister for Transport. At that meeting:

149.1

149.2

149.3

The Minister of Transport noted that there would not be any
Cabinet circular on the use of te reo Maori and/or English for

government departments, as had previously been indicated.

He said that each Minister had been asked to raise the contents of

the coalition agreement with their agencies.?3°

The Secretary agreed that she would look at “how to implement
the coalition agreement”.?3! She provided an initial roadmap for
possible implementation, which has two parts. The first is a
probable incremental change to template logos, the intranet and
then the website. The second involves communications with
Crown entities related to Te Manati Waka to ensure they are

aware of the expectations.?32

It is clear that this direction describes a policy process which remains

underway. The Secretary records that legal obligations will need to be met,

and that advice will be sought on this.?33 She also records that she intends

229
230
231
232

233

7994272

WKH.001.0016

MOT.001.0174.
MOT.001.0174.
MOT.001.0174.
MOT.001.0174.



Issue 3:

151.

152.

153.

154.

155.

53

to come back to the Minister after further consideration.?** No final
decisions have been made in respect of the name. The Crown will disclose
any further documents to the Tribunal if and when they become available

toit.

communications

The Coalition commitment relevant to communications is the commitment
to “[r]lequire the public service departments and Crown Entities to
communicate primarily in English - except those entities specifically related

to Maori”.23>

The overarching Crown policy in relation to this issue is as set out at [136]

above in the Minister’s letter, and in the bilingual signage policy.

There have been some changes to communication approaches for specific
agencies since the formation of the Coalition Government. Those emerge
from the discovery. They were not all discussed in the course of the inquiry

hearing, and so they are identified here for ease of reference.

On 28 November 2023, the Ministry of Foreign Affairs and Trade (MFAT)
provided the Minister of Foreign Affairs with a briefing. The Minister
crossed out a reference to “Aotearoa” in a heading “Aotearoa New Zealand
Response” and noted “In future, and noting the Coalition Agreement,
please reference that our country is called New Zealand”.?3® There was also
a change to the standard submission template at MFAT, following the
general election but prior to the formation of the Coalition Government.
The Crown provided several documents from MFAT staff giving feedback on

this change through discovery.?3’

On 29 November 2023, the office of the Minister for Courts and Associate
Minister of Justice requested English salutations rather than te reo Maori

on briefings, aide-memoires, and other papers from the Ministry of

234 MOT.001.0174.
235 TKM.003.0377.
236 MFAT.001.0060.
237 MFAT.001.0053; MFAT.001.0056; MFAT.001.0049; MFAT.001.0041.
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Justice.?®® She also requested a document on the court structure with the

names of specialist or pilot courts in both English and te reo Maori.?3°

156. On 18 December 2023, the Minister for the Community and Voluntary
Sector wrote on a status report asking the Department of Internal Affairs
(DIA) to “ensure English first for Government Agencies”.?* She also said she
would prefer headings in English first but acknowledged that it may take

time given it would require a template update.?!

157. On 7 May 2024, as outlined above, the Minister for Disability Issues gave
Whaikaha verbal directions that included the use of English first in

communications, as well as in respect of its name.?*?

158. The Crown submits that in most cases, no change has been made to the
use of te reo Maori at government departments, including any

de-prioritisation in use:

158.1 As explained above, the policies about revitalisation of te reo
Maori in the public service remain in place. Chief executives and
other leaders have communicated this to staff and through Official

Information Act responses.?*3

158.2  Asnoted, no general directive to stop using te reo has been or will
be made. Most agencies have not made any change to their
communications. It is, as it has always been, up to Ministers to

make such decisions in relation to their departments.

158.3 The bilingual signage guidance remains in place (accepting that it

does not apply to all communications).

238 MO0J.001.0010.
239 M0J.001.0010.
240 DIA.001.0079; DIA.001.0061; DIA.001.0063.
241 DIA.001.0079; DIA.001.0061; DIA.001.0063.
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158.4 All the Crown witnesses have told us their agencies have received
no direction to stop work related to the support of te reo Maori.
Ms Dunn and Ms Rawiri?** explained that their Minister has

actively encouraged officials to use te reo Maori. Ms Dunn says:

Te Arawhiti has received no direction from any agency or any
of our Ministers (Minister for Treaty of Waitangi Negotiations
and the Minister for Maori Crown Relations) to reduce the use
of Te Reo Maori in any context. In contrast, the Minister for
Maori Crown Relations has encouraged us to speak Te Reo
Maori, all day every day, and we have assisted other Ministers
directly with growing their Te Reo Maori skills as well as
ensuring translation services for the Government parties at
major Maori Crown events, which has been noted and
appreciated.?®

The claimants gave evidence that the changes that have occurred have
caused considerable concern on the part of Maori. Mr Apanui-Barr
commented that in his view “although it is appropriate for Ministers and
agencies to make decisions like this for themselves, the timing likely added
to the existing public discontent about the way te reo Maori was being

treated.” 246

As Minister Willis says in her 27 May letter “I support the promotion and
protection of te reo Maori and | am aware of the Crown’s obligations set
out in Te Ture mo Te Reo Maori 2016”. “Public services and information
should be made accessible to New Zealanders with communication in
language they understand. | do not consider that those two obligations are

incompatible.”

Conclusion

161.

The importance of te reo Maori for Maori and the country is clear. Treaty
principles of active protection and partnership are engaged. These are
reflected in Te Ture mo Te Reo Maori 2016 and the policy framework which

underpins it. Under that framework, the Crown has made significant
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progress in relation to te reo Maori in the public service. Of course, more

remains to be done. This is a work in progress.

Against that background, the issue for the Tribunal is what policy settings
have been changed by the Coalition government. In short, the Crown says

that the position is multi-layered and complex:

162.1 The great majority of the current policy settings remain unaffected
and are still in place. Some Ministers have been encouraging their

departments to engage more fully with te reo Maori.

162.2 The political agreements entered into before the government was
formed are relevant context, but sit outside the Tribunal’s
jurisdiction. The focus of the inquiry therefore should be on the

Crown’s actions since the formation of the government.

162.3 The three key issues — allowances, agency names, and
communications — reveal that the Crown has been going through
a process of taking advice on the Coalition commitments in the

course of which its approach has been clarified and evolved.

162.4 The upshot of that process has been that the overarching policies
in relation to allowances, agency names and communications
remain unchanged. At a lower level, and in relation to specific
Crown entities and departments, there have been some changes
in approach. Those changes require careful consideration: some
do not qualify as Crown action, and others remain under review

and in process.

The Crown has endeavoured to assist the Tribunal and claimants in this
inquiry by putting forward senior officials to explain the policy process to
date. This has included advice to Minister’s on the nature of the
government’s obligations with respect to te reo Maori which has informed

subsequent actions.

The Crown is grateful for the opportunity to make closing submissions to
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the Tribunal. It thanks, again, the claimants and their legal representation

and the Tribunal and its staff for their contribution to this inquiry.
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