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TENA E TE TARAIPIUNARA

1. These closing submissions are filed on behalf of Wai 1684, a claim by Doreen
Puru, Anna Kahukura Hotere, the late Louie Katene, William Puru, and
Emma Torckler, on behalf of themselves, Te Hoia, Ngati Rangimatakaka and
Ngati Rangimatamomoe, whose claim has been granted interested party

status to participate in these proceedings (IP Claimants).!

1: Introduction

2. At the outset, the IP Claimants reaffirm their support for, and defer to, the
lead claimants for these proceedings (Lead Claimants).? The IP Claimants
thank the Lead Claimants for bringing such an important issue to the
attention of the Waitangi Tribunal and are grateful for having the

opportunity to contribute to this kaupapa.

3. Similarly, Counsel support the overall position and tenor of the submissions
made by counsel for the Lead Claimants both in writing,® and orally at the
hearing held on 10 to 14 June 2024 at the Waitangi Tribunal offices in

Wellington.*

4, These closing submissions are to be read in conjunction with the following

documents filed on behalf of Wai 1684

5. Memorandum of Counsel seeking leave to participate as an interested party,

dated 25 March 2024;°

a. Written statement of support by Doreen Puru, dated 26 February

1 Wai 3327, #2.5.5.

2The lead claimants being Te Rinanga o Ngati Réhia (Wai 3077, represented by Kaupare Law), Ngati Te Rangiunuora
and Ngati Pikiao (Wai 1194/Wai 1212, represented by Annette Sykes & Co), Te Riinanga o Ngati Hine (Wai 682,
represented by Tukau Law), and Ngai Te Rangi Settlement Trust (Wai 3308, represented by Kahui Legal).

3 Wai 3327, #3.3.11; Wai 3327, #3.3.13; T Hauraki & M K Mahuika, Synopsis of Closing Submissions on behalf of Wai
3308, dated 14 June 2024 (Wai 3308 Closings); Annette Sykes & Co., Closing Submissions, dated 14 June 2024 (Wai
1194/1212 Closings).

4 Hearing Day 5, held on 14 June 2024.

> Wai 3327, #3.1.10.
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2.1:

2024;°
b. Brief of Evidence of Emma Torckler, dated 16 May 2024;’
c. Brief of Evidence of Desiraye Solomon, dated 16 May 2024;2
d. Brief of Evidence of Marjorie Mackey, dated 16 May 2024;°
e. Brief of Evidence of Liane Panui, dated 16 May 2024;%°
f. Brief of Evidence of Tui Marie Tuari, dated 16 May 2024;! and
g. Opening Submissions on behalf of Wai 1684, dated 5 June 2024.12

Contextual Matters

The Reo Maori Journey is an Ongoing Struggle

Underpinning the concerns the claimants have regarding the issues of this
inquiry is the decades-long struggle of revitalising the first language of this
land — te reo Maori. Te reo Maori has been and continues to be an integral
part of indigenous identity and culture, but also of the national identity and

culture of Aotearoa New Zealand.

Maori have struggled, usually singlehandedly and against opposition
generally facilitated by the Crown, to bring their reo back from the brink of
linguicide. In recent years, salient points have included Te Petihana Reo
Maori 1972, hailed as a cultural turning point for the reo Maori movement
leading to the establishment of the Maori Language Act 1987, together with
the Waitangi Tribunal’s findings in Wai 11 in 1986 and Wai 262 in 2011, as a

result of which the Tribunal in both claims found that te reo M3aori is a

6 \Wai 3327, #A1.

7 Wai 3327, #A22.

8 Wai 3327, #A23.

® Wai 3327, #A24.

10 Wai 3327, #A25.

1 Wai 3327, #A26.

12 \Wai 3327, #3.3.1.
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taonga guaranteed under Article Two of te Tiriti.*® This is only further
solidified and affirmed in Te Ture mo Te Reo Maori 2016, wherein te reo

Maori is recognised as a taonga of iwi and Maori.'*

8. The same struggles across the motu were also happening for the IP
Claimants, who whakapapa to hapa of Ngapuhi ki Whangaroa and Ngati
Kahu ki Whangaroa — Te Hoia, Ngati Rangimatamomoe and Ngati
Rangimatakaka. Each witness for Wai 1684 shared their experiences of how
a colonial society that prioritised the English language above all others, and
the chilling effect of legislation through which it promoted that, has created
language loss across many generations, and how it has only been brought
back through the will power of each witness and their whanau. We submit
that has had to be the Maori experience across the motu over the last
twelve decades; the claimants are not unique in their experiences or

struggles to retain their cultural identity.®

9. As shown by both Crown and claimant evidence, the modern battle to
revitalise and retain te reo Maori in Aotearoa (as opposed to the grim
struggle simply to retain it to some degree) has gone on for at least fifty
years - significantly impacted by the fact that each win for te reo Maori,
though substantial, has merely been incremental.*® According to 2022 data,
approximately 8% of the population of Aotearoa can hold a conversation in
te reo Maori fairly well,'” and within the public sector, only 6% of public
servants identify as being able to have an everyday conversation in te reo
Maori.® In comparison to what would have been the percentage of reo
Maori speakers in the 1830s and 1840s — the “control” period before the

colonial authorities exerted control over the use of te reo Maori — these

13 See Wai 3327, #A57 at pp. 1-2.

14 Te Ture mo Te Reo Maori 2016, s 3.

15 See for example, Wai 3327, #A7; Wai 3327, #A28; Wai 3327 #A32; Wai 3327, #A35.

16 As noted by the Tribunal in the Matua Rautia: The Report on the Kohanga Reo Claim (Wai 2336) the state of reo
Maori has fluctuated from decline prior to 1980s, to a gradual improvement up until 1996, and a renewed decline by
2013.

17 Statistics New Zealand “Te reo Maori proficiency and support continues to grow” (5 July 2022)

<www.stats.govt.nz>.

18 Te Kawa Mataaho Raraunga Ohumahi — Mdaori Karauna Workforce Data — Mdaori Crown (20 October 2022)
<Workforce data - Maori Crown - Te Kawa Mataaho Public Service Commission>.
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2.2

10.

11.

12.

13.

statistics make plain the extent and scope of the dire effect that colonisation

has had on Maori and te reo rangatira.
The Fragility of Reo Maori is Evident Now More than Ever

However, despite that recent half-century of hard-won progress for Maori, it
has always remained apparent that the state of te reo continues to be
fragile, and, in our submission, never more so than in the present day and

under the current Coalition Government (Coalition Government).

On 24 November 2023, coalition agreements between the New Zealand
National Party and New Zealand First, and the New Zealand National Party
and ACT New Zealand were formalised (Coalition Agreements), and the
three-way coalition government was formed. Included in the New Zealand
First Coalition Agreement, under the heading of “Strengthening Democracy

and Freedoms”, were the following two commitments:°

Ensure all public service departments have their primary name in
English, except for those specifically related to Mdori.

Require the public service departments and Crown Entities to
communicate primarily in English — except those entities related to
Maori.
Between the period of December 2023 and the first half of 2024, a slew of
urgent applications were made to the Tribunal in respect of a number of
matters concerning the Coalition Agreements. The problematic issues

included Crown acts and omissions relating to the use and status of te reo

Maori in the public sector.

What followed were a corresponding slew of actions by the Coalition
Government, giving effect to what are clearly anti-Maori proposed policies,

the political genesis of which are the Coalition Agreements:

a. Te Aka Whai Ora, the recently established Maori Health Authority

that was only two years in operation, was disestablished under

19 New Zealand First Party “Coalition Agreement: New Zealand National Party & New Zealand First” (24 November

2023) <National NZF Coalition Agreement signed - 24 Nov 2023.pdf (nationbuilder.com)> at p. 9.
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government-enforced parliamentary urgency on 28 February 2024,%°
mere days before the Waitangi Tribunal was to hold a hearing to
inquire into whether the proposed disestablishment was in breach

of te Tiriti and its principles;?!

b. Section 7AA of the Oranga Tamariki Act 1989, the “practical
commitment to Te Tiriti o Waitangi (the Treaty of Waitangi)
outcomes for tamariki Maori”,?? is anticipated to be repealed. The
Oranga Tamariki (Repeal of Section 7AA) Amendment Bill has been
introduced into the House of Representatives on 13 May 2024, and
passed its first reading on 21 May 2024. This was one working day
after the Tribunal issued its urgent report into the matter on 10 May
2024, where that Panel found that the Crown had breached te Tiriti
and its principles and that the change was likely to have a harmful
effect on tamariki Maori, and recommended, among other things,
that the repeal be stopped, 2> a recommendation that was actively
and blatantly disregarded by the Coalition Government, whose sole
response was to criticise the Tribunal for fulfilling its statutory

responsibilities and doing its mandated job.*

C. The Local Electoral (Maori Wards and Maori Constituencies)
Amendment Act 2021, which was legislation introduced for the

purpose of eliminating barriers to increased Maori representation in

20 ACT Party “Coalition Agreement between National Party and the ACT Party” (24 November 2023) <

National ACT_Agreement.pdf (nationbuilder.com)> at p. 8.

21 Wai 2575, #2.6.163; We note that Te Aka Whai Ora had been formed after years of widespread pressure from
many sources and a previous Waitangi Tribunal hearing and report on the multitude of ways in which a “one size fits
all” approach to public health had monumentally failed Maori since 1840. See also Waitangi Tribunal Hauora Report
(Wai 2575, 2019).

22 Oranga Tamariki — Ministry for Children ”Section 7AA — What we do” (27 January 2023) <Section 7AA - What we

do | Oranga Tamariki — Ministry for Children>.

23 Waitangi Tribunal The Oranga Tamariki (Section 7AA) 10 May 2024 Report, (Wai 3350, 2024) at p. 35. Once more,
it should be noted that the provision itself had been incorporated into law after much pressure and consultation
precisely to legally mandate appropriate treatment for tamariki Maori which a previous Tribunal had also found to
be sorely lacking in the existing system to which those tamariki are now being effectively returned.

24 Ella Stewart, “’Increasingly activist’ Waitangi Tribunal Faces its Future under Renewed Attack from Senior

Ministers” Radio New Zealand News (online ed, 17 May 2024) <www.rnz.co.nz>.
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14.

local government, is anticipated to be repealed.? The Local
Government (Electoral Legislation and Maori Wards and Maori
Constituencies) Amendment Bill was introduced into the House on
20 May 2024 and has passed its second reading.?® The Tribunal
proceeded with its inquiry into related urgency applications on the
papers in order to make findings and recommendations prior to the
Bill’s introduction into the House, when it would lose its
jurisdiction.?” Again, the Tribunal’s statutory duty is to scrutinise
such measures and provide Parliament with the benefit of its
considered findings and recommendations on the measure; here it
went out of its way to do this in time for that advice to be factored
into the political process. The Tribunal’s primary recommendation in
its 17 May 2024 report to halt the Bill, based on evidence and

analysis, also went unheeded by the Coalition Government; and

The Treaty Principles Bill, which in all existing policies and iterations,
will seek to unilaterally misrepresent and then reinterpret the text of
te Tiriti under the pretence of “allowing mana for all”;® which has
also been under the Tribunal’s scrutiny. However, that report is yet
to be issued due to the Tribunal’s attempts to operate a fair and
comprehensive process being obstructed by Crown refusal to
provide on any basis key documents that the Tribunal has

requested.?®

Those issues are not before this Tribunal for its investigation and
determination. However, Counsel submit that this is all essential political,
ideological and procedural context for this Tribunal’s work, on the issue at

hand. This Tribunal’s work is not coming from a clear, blue sky, but is yet

25 “Maori Wards Ultimatum for Councils as Coalition Government Imposes Referendums” Radio New Zealand News

(online ed, 4 April 2024) <www.rnz.co.nz>. See also Waitangi Tribunal The Maori Wards and Constituencies Urgent

Inquiry Report (Wai 3365, 2024) at p. 4 (Maori Wards Report).

26 Local Government (Electoral Legislation and Maori Wards and Maori Constituencies) Amendment Bill (46-2).

27 Maori Wards Report at p. 7.

28 1News Reporters “Waitangi: David Seymour explains stance on Treaty Principles Bill” 1 News (online ed, 6

February 2024).

2 See for example, Wai 3300, #2.6.9.
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2.3

17.

another of a sustained and well-signposted series policies and actions the
Coalition Government is implementing that are deleterious to Maori culture
and position in Aotearoa New Zealand society and in contravention of the
Crown’s obligations to its Tiriti partner, and thereby in breach of the

principles of te Tiriti.

Accordingly, it is submitted that the subjugation of te reo Maori is just
another step in the Coalition Government’s anti-Maori programme, which is
itself underpinned by the false narrative that Maori have been given special
privileges simply because they are Maori, and a nineteenth-century belief
that there can only be one option on any issue and that that option must be
generic and be what is most suitable for the Pakeha majority, which is

therefore also supposedly democratic.

As part and a consequence of this highly publicised, sustained and ongoing
assault on Maori-related provisions it became apparent to the Lead
Claimants, and indeed all Maori, that the threat of regression in the visibility
of te reo Maori became more real.>®* While more te reo Maori was spoken in
and amongst iwi Maori and their communities, the normalisation of reo
Maori has not permeated strongly elsewhere outside other Maori settings
without support from the Crown, and the fragile state of te reo is

reaffirmed.

The Context in which this Inquiry exists is a “Looming Storm”3!

It is evident, in Counsels’ submission, that, as already alluded to above, this

context sets out how:

a. these are the shaky foundations upon which the public and official

acceptance and usage of te reo Maori is built. As agreed by all

30 Wai 3327, #4.1.7 at pp 432-433. During the cross-examination by Mr Matanuku Mahuika of Crown witness

Hannah Cameron (Deputy Commissioner Strategy & Policy, Te Kawa Mataaho) Mr Mahuika asked a number of

questions in which it was acknowledged by Ms Cameron that none of the changes enhanced the use of te reo Maori

in the public sector.

31 Wai 3327, #4.1.7 at p. 258, wherein Ta Pou Temara states: “There are rainstorms and storm clouds on the horizon.

[...] 'm talking about what is in front of us. I’'m talking about the rainstorms that you probably know is coming.”
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”32 and we cannot

parties in this inquiry, “there is more work to do
afford any hiatus or, worse, retrogression on this intergenerational

hikoi to normalise te reo Maori;33

b. The Coalition Government, even before its formation, but definitely
since then, has signposted its intended trajectory and has done so as
publicly as it could as a key plank of its election strategy, then of its
“100-Day Plan”,3* and of its ongoing work programme thereafter.
Cabinet ministers have been outspoken and unequivocal.®> There is
no doubt about the content and intent of that trajectory, simply
about the speed of its roll-out and implementation. Counsel
therefore submit that Maori could quite reasonably expect that,
despite Crown assurances that there is little to be concerned about
yet,% or that there is no real Crown policy or action taking place,? in
actuality, the train left the station in November 2023 and is running
on fixed tracks towards the Coalition Government’s clearly flagged

destination.

18. As Counsel for Ngai Te Rangi have described, Maori are being “gaslit”.3®

Counsel submit that there is much evidence produced during this inquiry

that supports this submission, including the evidence of the IP Claimants.

32 Wai 3327, #4.1.7 at p. 456, during the opening comments of Ms Paula Rawiri.

33 Wai 3327, #4.1.7 at pp. 262-263, in response to a line of questioning by Dr Ruakere Hond to Ms Heather Baggott
(Public Service Commissioner, Te Kawa Mataaho) regarding the visibility of te re o Maori.

34 Russell Palmer “100-day plan report card: 15 items’ completion up for debate” Radio New Zealand News (online
ed, 8 March 2024) <www.rnz.co.nz>.

35 Bernard Orsman “NZ Transport Agency dumps Maori name first for English name” New Zealand Herald (online ed,
New Zealand, 8 December 2023) <www.nzherald.co.nz>.

36 For example, Wai 3327, #4.1.7 at p. 263, in response to a line of questioning by Dr Hond to Ms Baggott, she noted
that “there’s a big difference between rhetoric and reality.”

37 Wai 3327, #4.1.7 at p. 687, during the presentation of closing synopsis by counsel for the Crown, Mr Sebastian
Bisley, in respect of the Coalition Agreements.

38 Merriam-Webster Dictionary Online defines gaslighting as the “psychological manipulation of a person usually
over an extended period of time that causes the victim to question the validity of their own thoughts, perception of
reality, or memories and typically leads to confusion, loss of confidence and self-esteem, uncertainty of one's

emotional or mental stability, and a dependency on the perpetrator.” <https://www.merriam-

webster.com/dictionary/gaslighting>. See also, Wai 3327, #4.1.7 at p. 635, during the presentation of closing

submissions by Mr Mahuika.
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Maori, as a culture, language, identity, and way of existence, are being
expressly threatened by a Coalition Government built on racist political
imperatives of its own, yet assuring Maori and the whole of Aotearoa that
its goals are for the best of everyone and that it is irrational and

unreasonable for Maori to be upset about those goals.

19. While the matters raised in this section do not necessarily fall directly within
the scope set for this inquiry, it is Counsels’ submission that this is the very
real context in which the current battle for te reo Maori takes place and the
Tribunal’s questions cannot be fully answered without the consideration of

that context.

3: Tribunal’s Jurisdiction

20. As already outlined by the Lead Claimants,® section 6(1) of the Treaty of

Waitangi Act 1975 accords the Tribunal jurisdiction to inquire into:*°

a. any policy or practice (whether or not still in force) adopted by or on

behalf of the Crown;

b. any policy or practice proposed to be adopted by or on behalf of the
Crown;
C. any act done or omitted at any time on or after 6 February 1840;
d. any act proposed to be done or omitted, by or on behalf of the
Crown.
21. Counsel submit that of all four of these jurisdictional criteria can be and are

met in respect of Crown policies, actions and omissions in the present

inquiry.

22. In respect of any argument that the Tribunal is limited in its ability to inquire
into proposed policies, acts and omissions, Counsel support the submissions

made by Sykes and Co. in respect of the Tribunal’s jurisdiction and

39 Wai 3308 Closings at [12]; Wai 1194/1212 Closings at [4].
40 Treaty of Waitangi Act 1975, section 6(1)(c)-(d).
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23.

24,

25.

26.

10

constitutional role in closing submissions for Ngati Te Rangiunuora and Ngati
Pikiao.** We further submit that, as the parameters of the Tribunal’s
jurisdiction were set by the Crown, the Tribunal, in inquiring into proposed

policy, action and omission, is simply fulfilling its statutory duty.*?

In addition to the above, as already submitted in our opening submissions,*
evidence in this inquiry has revealed there are a number of relevant Crown
actions and omissions that have taken place since the Coalition Government
was sworn in. We expand on this further in section 6: Crown’s Policy, Acts

and Omissions Under Scrutiny for this Inquiry.

In respect of the submission by the Crown that coalition agreements
entered into by political parties are not actions of the Crown,* Counsel
submit that it matters not that the Coalition Agreements pre-date the
formation of the Coalition Government, what matters is the intended

trajectory of the Coalition Government.

The Coalition Agreements are the actual basis on which the current Coalition
Government is formed, and Ministers are appointed. Unless all parties of the
Coalition Government sign up to those Coalition Agreements initially, a
government cannot be formed and then cannot hold together. Without
commitment to implementation, and following through on those
commitments, the Ministers cannot be part of the government politically or

operationally.*

It must be emphasised, in our submission, that it is simplistic and

disingenuous to say or imply that the Coalition Agreements are somehow

41 See Wairarapa Moana ki Pouakani Inc v Mercury NZ Ltd [2022] NZSC 142, [2022] 1 NZLE 767 at [16] and Skerrett-

White & Ors v Ministry for Children [2024] NZCA 160 (13 May 2024) at 103 (on the record as Wai 3327, #A55), as

cited in Wai 1194/1212 Closings at [6]-[7].

42 This was affirmed most recently in the Mdori Wards Report at pp. 14-15, wherein the Tribunal quotes Cooper P in

Skerrett-White & Ors at [2](e); “The Tribunal is fulfilling a statutory duty, and s 6(6) of the Treaty of Waitangi Act

identifies when its jurisdiction is limited by the proceedings of Parliament”.

43 Wai 3327, #3.3.1 at [20]-[21].

4 Wai 3327, #3.3.12 at [7].

4> The “agree to disagree” principle apparently implemented over the last week has not been over the issues

presently under consideration and governmental unity has been maintained in that regard.
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28.

29.

11

separate from or merely prior to the Coalition Government. It is an integral
part of the Coalition Government in both what policies are implemented and

how that implementation is carried out.

If the two elements were as separated as the Crown submits, then the New
Zealand National Party would not have felt itself bound to support ACT’s
Treaty Principles Bill at all, but instead finds itself committed to facilitating

the Bill’s progression to the Select Committee stage.*®

If the Crown’s position or implication is accepted, the Coalition Agreements
should have been jettisoned upon formation of the Coalition Government.
Instead, the Coalition Agreements provide the roadmap by which the
Coalition Government has operated since the moment it was formed, as
graphically illustrated in the behaviour of the Coalition Government during
its first 100-Day Plan, trying to implement as much of the Coalition
Agreements as it could squeeze into that period, including the overuse of

parliamentary urgency.*’
The Relevant Tiriti Principles in this Inquiry

Counsel endorse the position of the Lead Claimants in respect of the
relevant articles and principles of te Tiriti, in particular those outlined by Mrs
Terei-Tipene and Dr Downs which were appended to their opening
submissions and expanded further in their written and oral closing

submissions.*® For ease of reference these were:
a. Partnership;

b. Mutual Benefit;

46 Radio New Zealand “PM Christopher Luxon rules out support beyond Select Committee for Treaty Principles Bill”

Radion New Zealand News (online ed, 7 February 2024) <www.rnz.co.nz> wherein Prime Minister Christopher Luxon

is quoted, in his capacity as leader of the National Party, that the National Party “...ended up in a place where we're

actually going to support [the Treaty Principles Bill] through the first reading, ...”

47 Marc Daalder “Govt sets record for laws passed under urgency in first 100 days” Newsroom (online ed, 8 March

2024) <WWW.NEewsroom.co.nz>.

48 Wai 3327, #3.3.4 and #3.3.4(a); Wai 3327, #3.3.13, Wai 3327, #4.1.7 at pp. 601-622.
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12

(o Active protection;
d. Tino Rangatiratanga;
e. Kawanatanga; and
f. Equity and Equality.
30. Furthermore, Counsel submit that the following duties arising from these

principles also apply in this inquiry:

a. duty to act reasonably;
b. duty to act honourably;
C. duty to act in good faith;
d. duty to engage; and
e. duty to make informed decisions.
31. The key point to be emphasised in this section, as made in Counsels’

opening submissions, are that:

a. Te reo Maori is a taonga, which Maori have always known, of course,

but as also found by the Tribunal in Wai 11 and again in Wai 262;%

b. The Crown has accepted te reo Maori is a taonga, and has enshrined
this in legislation, originally in the preamble of the Maori Language
Act 1987, now in section 8(2)(g) of the Reo Maori Act 2016. The

Crown has reaffirmed this fact in this inquiry;*° and

C. The Crown, in accepting te reo Maori is a taonga, therefore has
accepted that it has special obligations to protect te reo Maori as
guaranteed by Article Two of te Tiriti, obligations that are

heightened by its intrinsic connection to the survival of Maori as

42 Waitangi Tribunal Report of The Waitangi Tribunal on The Te Reo Maori Claim (Wai 11, 1986) at p. 51; Waitangi
Tribunal Ko Aotearoa Ténei, Te Taumata Tuarua (Volume 2) (Wai 262, 2011) (Wai 262 Report) at p. 441. 453.
50 Wai 3327, #3.1.24 at [2].
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people.*!

32. Counsel endorse the submissions made by Tukau Law as well as the
submissions made by Kaupare Law in respect of rights and obligations

derived from Articles One and Two of te Tiriti.>?

33. We further submit that an Article Three right is also applicable to reo Maori,
wherein te reo Maori should be guaranteed, beyond what is enshrined in
legislation, the same rights and privileges as the English language has in
current society. In the Tino Rangatiratanga me te Kawanatanga Report

(Stage 2 Te Raki Report), the Tribunal found that:>3

The Crown’s obligation to treat Mdaori equitably arises from article 3,
which promises all Maori the rights and privileges of British subjects.

34. The Stage 2 Te Raki Report further expands on this principle as follows:>*

Equity requires the Crown to focus attention and resources to address
the social, cultural, and economic requirements and aspirations of Te
Raki Mdori. Providing the same or similar service across Maori and non-
Maori population groups may be quite unlikely to satisfy the principle of
equity. The Crown must actively address inequities experienced by
Madori, and this obligation is heightened if inequities are especially
stark. At its heart, satisfying the principle of equity requires fair, not just
equal or the same, treatment. This is a duty to be undertaken in
partnership with Te Raki Mdori [emphasis added].

35. Previous Tribunals have found that the principle of equity is applicable to

aspects related to the revitalisation and normalisation of te reo Maori, such

51 At page 442 of the Wai 262 Report, the Tribunal states: “But even describing te reo as a taonga understates its
importance. The language is clearly a taonga of quite transcendent importance to Mdori, and few other taonga
could rival its status. Without it, Mdaori identity would be fundamentally undermined, as would the very existence of
Maori as a distinguishable people. As the te reo Maori Tribunal put it, ‘If the language dies the culture will die, and
something quite unique will have been lost to the world’.” See also the latest Tribunal jurisprudence in respect of te
reo Maori specifically in Waitangi Tribunal Matua Rautia: the Report on the K6hanga Reo Claim (Wai 2336, 2013) at
p. 233 (Kohanga Reo Report).

52 \Wai 3327, #3.3.13 at [2.9] onwards; Wai 3327, #3.3.11 at [7]-[16].

53 Waitangi Tribunal Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of Te Paparahi o Te Raki
Inquiry — Part 1, Volume 1 (Wai 1040, 2023) at p. 51.

54 Stage 2 Te Raki Report at p. 67.

PUR016/3 - 1254067



36.

37.

38.

14

as in respect of education and broadcasting,® but that the principle of
equity, to Counsels’ knowledge, has not been applied to te reo Maori itself.
Presumably, this is implied because of what Articles One and Two guarantee

in respect of te reo Maori.

It is Counsels’ submission that if the English language is “seen, read, heard,
and spoken” in Aotearoa New Zealand “by everyone, every day, every way
and everywhere”,>® then so too should te reo M3ori. If the Crown is truly
sincere in its goal to achieve equity in this regard, then Aotearoa New
Zealand should be an entirely bilingual country and yet efforts continue to
be focussed on “language revitalisation”, as opposed to “language use”.>’
This is further underscored by the fact that bilingualism in the public sector
has been achieved elsewhere, for example by the Canadian Federal
Government.*® It is not impossible and unattainable at a national level, as
the Canadian model shows, but it definitely requires a sustained

government-level commitment, not an occasional or fluctuating politically or

ideological variable input.

For the avoidance of doubt, we submit that the principle of equity derived
from Article Three supports and complements the principles and arising
from Articles One and Two in respect of te reo Maori, particularly as equity
is not achievable without true and genuine partnership, as noted by the
Tribunal in the Stage 2 Te Raki Report quoted in paragraph [37] of these

submissions.

Crown Obligations in Respect of Te Reo Maori

Counsel have not endeavoured to provide an exhaustive list of sources of

55 Kohanga Reo Report at p. 67; Waitangi Tribunal Report of the Waitangi Tribunal on Claims Concerning the

Allocation of Radio Frequencies (Wai 26/Wai 150, 1990) at p. 43.

6 The phrases in quotation marks are the wording used in Te Puni Kokiri Maihi Kaurana: The Crown’s Strategy for

Maori Language Revitalisation 2019-2023 (February 2019) (Maihi Kaurana Strategy) at [47] and [21] respectively, in

respect of aspirations for te reo Maori.

57 See for example, Wai 3327, #4.1.7 at p. 262 in the exchange between Dr Hond and Ms Baggott, and p. 441 during

the exchange between Ms Annette Sykes and Ms Cameron regarding signage.

58 Canadian Charter of Rights and Freedoms, pt 1 of the Constitution Act 1982, being sch B to the Canada Act 1982

(UK), s 16 and 16.1. See also Official Languages Act RSC 1985, c 31 (4th Supp.).
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the Crown’s obligations in respect of te reo Maori within its own rubric.
Instead, Counsel refer to overarching sources, and a selection of key sources
which respond to the normalisation of te reo Maori in the public sector, and

therefore in the public.

5.1: Overarching Sources - Legislation

39. There two overarching sources which Counsel argue are relevant to the
present inquiry, namely Te Ture mo Te Reo Maori 2016 The Maori Language
Act 2016 (Reo Maori Act), and the Public Service Act 2020. Read together,
they require, Counsel submit, that the public service, in supporting the
government to meets its obligations to Maori under te Tiriti, must also have

a role in the revitalisation and normalisation of the te reo Maori.

40. The Reo Maori Act is the primary legislation which enshrines the obligations
of the Crown in respect of te reo Maori. These are summarised under

section 3(2) as:

3 Te korahi me te aronga o ténei Ture

(2) Ko te aronga o ténei Ture—
(a) he whakai i te mana o te reo Maori hei—
i reo taketake mo Niu Tireni;
ii.  taonga hoki ma nga iwi me ngai Maori;
iii. reo hoki ka kaingakautia e te motu;
iv. reo whai mana a-ture hoki mo Niu Tireni;
(b) he tuku awhina hoki hei tautoko, hei whakarauora hoki i te
reo Maori.

3 Scope and purpose of this Act

(2) The purpose of this Act is—
(a) to affirm the status of the Maori language as—
i the indigenous language of New Zealand; and
ii. A taonga of iwi and Maori; and
iii.  Alanguage valued by the nation; and
iv.  An official language of New Zealand; and
(b) to provide means to support and revitalise the Maori
language.

41. As already stated by Counsel for Ngati Te Rangiunuora and Ngati Pikiao in
their closing submissions, the Reo Maori Act has the dual role of affirming
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the status of te reo Maori of promoting its revitalisation and

normalisation.>®

42. The Reo M3aori Act further sets out that the Crown:

Recognises te reo Maori as a taonga;®

Recognises te reo M3ori as an official language of New Zealand;®*

Acknowledges the detrimental effect of its past policies and practice
that have, over generations, failed to actively protect and promote

the Maori language and encourage its use by iwi and Maori;®

Expresses its commitment to work in partnership with iwi and Maori
to continue actively to protect and promote this taonga, the Maori

language, for future generations;® and

Is guided by a number of principles in respect of the development of
Maori language policies, including that knowledge and use of reo
Maori are sustained by communication and that the Crown is
responsible for advancing revitalisation of reo Maori in wider

society.%

43, Section 14 of the Public Service Act 2020 states that:

(2) The role of the public service includes supporting the Crown in its

relationships with Maori under the Treaty of Waitangi (te Tiriti o
Waitangi).

(3) The public service does so by the Commissioner, public service chief

executives, interdepartmental executive boards, and boards of
interdepartmental ventures having responsibility for—

(a) developing and maintaining the capability of the public service

59 Wai 1194/1212 Closings at [18].

054,

615 5.

6256(1)

635 6(2).

64 Section 8(2).
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to engage with Maori and to understand Maori perspectives: ...

The public service is defined in the Public Service Act 2020 as “public service
agencies”, which are set out in Schedule 2.5 All parties in this inquiry agree
that for the public sector to meet these obligations under the Act, it is
necessary for the public service agencies to have knowledge of te reo Maori

me ona tikanga.®

It is appropriate here to respond to the Crown’s assertion that we must
understand individual actions by each public sector agency within their own

context.®’

Counsels’ submission is that the broad definition of the public sector is
sufficient for the purposes of the present inquiry. With respect, the Crown is
trying to minimise or deflect from the issue at the core of this inquiry by
focussing on the minutiae of each agency’s definition and role in the
normalisation of te reo M3ori.? It is peripheral, technical information at

best.

Furthermore, it is irrelevant to further define the public sector in the
manner that Crown counsel has set out, given that the public service
agencies are directed by, guided by, and respond to the Executive. This is
not a contentious point - the core role of the public service is to enable all
governments to develop and implement their policies.®® In the view of one
of the country’s most prominent public law experts, Professor Philip Joseph

KC, the public service, as a whole, forms part of the executive government.”®

Specifically in the context of Crown entities, such as Crown agents,

autonomous Crown agents, and independent Crown entities, we note that

85 Public Service Act 2020, s 10 broadly defines the public service as public service agencies which are departments,

departmental agencies, interdepartmental executive boards, and interdepartmental ventures, and to an extent

Crown agents. The names of the public service agencies are listed in Schedule 2.

66 Counsel do not consider that this assertion is contentious. See for example Crown evidence, Wai 3327, #A42 at

[63.5], and Wai 3327, #A44 at [115]; and Claimant evidence, Wai 3327, #A23 at [21].

57 Wai 3327, #4.1.7 at p. 687.

% Wai 3327, #3.3.12 at [14].

9 Public Service Act 2020, s 11.

70 Philip Joseph Joseph on Constitutional and Administrative Law (5% ed, Thomson Reuters, Wellington, 2021) at 249.

PUR016/3 - 1254067



49,

50.

18

the relevant Minister has the power to direct a Crown entity to give effect to
any government policy.”! Power is also conferred on the Minister of State
Services and the Minister of Finance to jointly direct several Crown entities
to support a whole of government approach by complying with specified

requirements in order to:

a. improve (directly or indirectly) public services;

b. secure economies or efficiencies;

C. develop expertise and capability;

d. ensure business continuity; or

e. manage risks to the Government’s financial position.

When such a direction is made, Crown entities are statutorily bound to
comply, regardless of their status.”? At this stage, we note the common law
control test wherein the courts examine the nature and degree of control
that a Minister has over the body in question to determine where that body
can be qualified as the ‘Crown’.”® When applying the control test, it is the
degree of control which the Crown is legally entitled to exercise that the
courts examine, not the degree of control that is actually exercised.’”* Prima
facie, in the present circumstances, we submit that the ability of the Crown
and its Ministers to give a direction that Crown entities must comply with

certainly reaches the common law standard of control.

All of that said, the submission is made that entities that comprise “the
Crown” for all practical and symbolic purposes are being directed and/or
influenced and expected by the Coalition Government to downgrade their

use of te reo Maori, especially in their signage and other public

71 Crown Entities Act 2004, s 103.

72 Crown Entities Act 2004, s 114.

73 Philip Joseph Constitutional and Administrative Law in New Zealand (4™ ed, Thomson Reuters, Wellington, 2021)

at 618.

74 Accident Compensation Corporation v Stafford [2018] NZHC 218 at [84] citing Bank voor Handel en Scheepvaart NV

v Administrator of Hungarian Property [1954] AC 584 (HL), See also Philip Joseph Joseph on Constitutional and

Administrative Law (5™ ed, Thomson Reuters, Wellington, 2021) at 677.
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communications.

Accordingly, the fine and pedantic parsing of the status of each individual
entity is largely beside the point; the general Coalition Government policy
and its overall expectations of the various components of the Executive are

what really count.

Other Key Sources

Waitangi Tribunal Findings and Recommendations:

Counsel begin this section by submitting that it is important to note that
current legislation and Crown strategies and guidelines were developed over
time in response to the findings and recommendations made by the Tribunal
in a number of its inquiries, in particular, in the Wai 11 and the Wai 262

claims.

Counsel do not intend to repeat those findings and recommendations here
given that they have been noted and described elsewhere.” For the
present, we wish simply to highlight how the findings and recommendations
resulting from those inquiries are part of the foundation of the Crown’s
understanding of its duties to Maori in respect of te reo Maori. That shaping

is in itself a significant source of guidance.

Again, Counsel also note that this foundation has been laid over many years
and in many ways, that has been accepted by previous governments and led
to the present situation. To the extent that political rhetoric has suggested
that the situation is somehow novel and has sprung up without basis from a
recent crop of decisions by one government or political or judicial group is
simply untrue and provides another element of the false narrative referred
to above, and of course the context within which the Coalition
Government’s agreements, policies and actions have been developed and

implemented.

5 Wai 3327, #A44 at [8]-[23].
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5.2.2: Current and Relevant Strategies and Guidelines

55. We submit that the following Crown strategies and guidelines are also
relevant sources in respect of the Crown’s obligations to Maori under te

Tiriti in respect of te reo Maori:

a. Te Whare o te Reo Mauri Ora — Partnership for Revitalisation;”®

b. Maihi Karauna: the Crown Strategy for Maori Language

Revitalisation 2019-2023;77 and

C. Te Tohu Reorua i te Reo Maori me te reo Pakeha: He kupu arahi e
kairangi ai nga tikanga | Maori-English Bilingual Signage: A guide for

best practice.”®

5.2.3: International Obligations

56. Under Articles 13, 14 and 16 of the United Nations Declaration on the Rights
of Indigenous Peoples (UNDRIP), to which Aotearoa New Zealand is a
signatory, Maori have the right to revitalise, use, develop and transmit te
reo Maori, including through their own educational institutions and own
media. Under the same three articles, Aotearoa New Zealand has committed

itself, in conjunction with Maori, to take effective measures:

a. to ensure the right to indigenous language is protected;”®

b. for Maori to have access to an education in their own culture and

provided in their own language;®° and

76 Te Taura Whiri i te Reo Maori Mdori Language Strategy Te Whare o te reo Mauriora (undated) <Maori Language
Strategy - Te Taura Whiri i te Reo Maori>. Also on the record as Wai 3327, #A54 at pp. 396-407.

77 See f.n. 54; Also on the record as Wai 3327, #A54 at pp. 212-259.

78 Te Puni Kokiri / Te Taura Whiri i te Reo Maori Te Tohu Reorua i te Reo Maori me te reo Pakeha: He kupu drahi e
kairangi ai nga tikanga (November 2016) (Tohu Reorua Guidelines). Also on the record as Wai 3327, #A54 at pp.
168-207.

79 UNDRIP, Article 13(2).

8 UNDRIP, Article 14(3).
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C. to ensure State-owned media duly reflected indigenous diversity.5!

The Crown’s Actions / Policy Under Scrutiny for this Inquiry

In this section, Counsel outline the critical issues for the IP Claimants in
respect of Crown actions and omissions that are most relevant to them. We
defer to other counsels’ submissions in respect of matters not covered in
these submissions, such as in respect of te reo allowances for the public

sector.

As previously submitted in section 3 of these closing submissions, the
Tribunal has the jurisdiction to inquire into both proposed and actual Crown
policy, acts and omissions. Our submission is that both are at play in this

inquiry, and these are addressed in turn below.

Proposed Policies of the Coalition Government

As noted earlier, the Coalition Agreements were formalised on 24 November
2023. The following working day, 27 November 2023, the Coalition
Government was sworn in. On 28 November 2023, Cabinet met for the first

time and made a decision to endorse the Coalition Agreements.

The Cabinet Circular CO (24) 2 (Circular) published on 25 March 2024 noted

that:®

All Ministers, Parliamentary Under-Secretaries, chief executives and their
respective offices need to be familiar with the two agreements and
ensure that they have processes in place to implement them.

Counsel refer to the submissions made earlier in paragraphs [24]-[28] in
respect of the role of the Coalition Agreements in this inquiry, that those
agreements are the genesis of the specific actions taken by Ministers and

officials.

Crown counsel in their closing synopsis characterised this the Cabinet

8L UNDRIP, Article 16(2).

82 Cabinet Office Circular “National, ACT and New Zealand First Coalition Government: Consultation and Operating

Arrangements” (25 March 2024) CO (24) 2, at [4.3]
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Circular as “guidance”.®® Counsel submit that the mere proposition that
processes must be in place for the implementation of the Reo Coalition
Commitments indicates intent to diminish the status and use of te reo Maori
in the public sector, by the public sector and by proxy, in the public and by
the public. This is all without yet taking into account the actual acts and

omissions of the Coalition Government.

The Crown submissions fly in the face of the actual language used in this
clause of the Circular: the various elements of the executive “need” to do
this, not “may give it some thought”; and what they need to do is: (a) “be
familiar” with the Agreements and (b) “ensure” that they have processes in
place to implement them. That, in our submission, is not guidance but clear

and direct instruction, from Cabinet itself, the core of the executive Crown.?

Turning to the issue of the key policies or potential polices the subject of this
inquiry, Crown counsels’ submission is that these are the allowances, and

the following three commitment clauses are: %

a. Legislate to make English an official language of New Zealand;

b. Ensure all public service departments have their primary name in

English, except for those specifically related to Maori; and

C. Require the public service departments and Crown Entities to
communicate primarily in English — except those entities specifically

related to Maori.

As noted in opening submissions, the IP Claimants’ concerns are related to
the latter two commitments (Reo Coalition Commitments) and the flow-on

effects of such proposed policies.8®

To be clear, the IP Claimants see no issue with English becoming an official

8 Wai 3327, #3.3.12 at [8].

84 Compare the Circular to, for example, Cabinet Office Circular “Te Tiriti o Waitangi / Treaty of Waitangi Guidance”

(22 October 2019) CO (19) 5.

8 Wai 3327, #3.3.12 at [21].

8 Wai 3327, #3.3.1 at [3].
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language of New Zealand and regard this point as something of a non
sequitur, not to say red herring. For the Crown to include the first
commitment clause as part of the issues for the Tribunal’s consideration is
to imply that the claimants and interested parties in this inquiry take issue
with English becoming an official language. In Counsels’ submission, at best
it is an irrelevant clause and respectfully should not have been included. At
worst, it implies that Maori are “anti-English” in the same way that the
Coalition Government is “anti-Maori”, and therefore furthering the false

narrative that Maori have special rights and privileges.

Crown Acts Since the Formation of the Coalition Government

Following the Coalition Agreements being formalised, and the Coalition
Government being sworn into Parliament, a series of actions were taken by

Ministers and/or their agencies in respect of te reo M3ori. These include:®’

a. On 27 November 2023:

i.  Anemail from the Department of the Prime Minister and
Cabinet Policy Advisor regarding te reo Maori coalition
commitments being added to the Public Service portfolio under

the 100-Day Plan;®

ii. A Briefing to the Incoming Minister: Border Executive Board
with a note from the Minister’s office stating: “Please note the

coalition requirement to communicate primarily in English”;%

b. On 28 November 2023:

i Minister for Foreign Affairs and Trade directed public servants

to refer to the country as New Zealand, noting the Coalition

87 The individual references included for each action are cited from Wai 3327, #A57. Where possible, references

from the Record of Inquiry have been included.

88 Wai 3327, #A43 at [35] referencing TKM.001.0395.

89 CUS.001.0001. On the record in A Chesnutt / A Castle Claimant Counsel Cross-Examination Bundle of Documents

(Open Documents) dated 7 June 2024 (Claimant Counsel Bundle) at document 122, p. 560-576.
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Agreements.?’ In an undated document, guidance provided
included “use New Zealand consistently throughout. Do not use
Aotearoa” and “Salutation/sign off uses “yours

faithfully/sincerely”” .5

ii. Cabinet endorsed the Coalition Agreements. As Counsel for Ngai
Te Rangi submitted the decision by Cabinet to do so is an act of

the Crown.*?
c. On 29 November 2023:

i An email referencing a request by Minister McKee, Minister for
Courts and Associated Minister of Justice (Firearms), requesting

“English salutations rather than te reo” in correspondence;

ii. A meeting with Whaikaha officials where it was briefly discussed
whether both names, Whaikaha — Ministry of Disabled People

can be used, recorded in the summary notes;>*
d. Over the course of November and December 2023:

i.  The New Zealand Transport Agency Waka Kotahi changes its

name;°®>

ii. Ministry of Foreign Affairs and Trade senior officials encourage
staff to stop using te reo Maori, and te reo Maori has been

removed from at least one template;%

% MFAT.001.0060. On the record in Claimant Counsel Bundle, document 68, pp. 373-374.

91 MFAT.001.0062.

92 Wai 3308 Closings, at [18].

93 M0J.001.0010. On the record in Claimant Counsel Bundle, document 62, p. 326.

9 WKH.001.0001.

% See Wai 3327, #A57 at p. 10 referencing Bernard Orsman “NZ Transport Agency dumps Maori name first for
English name” full reference at f.n. 34.

% See Wai 3327 #A57 at pp.10-11 referencing Radio New Zealand News “Government's move to discourage use of te
reo Maori 'backwards', 'disappointing', Hipkins says” Radio New Zealand News (online ed, New Zealand, 6 December

2023) <www.rnz.co.nz>; Heather Du Plessis-Allan “Maori academic labels MFAT’s removal of Te Reo from

PUR016/3 - 1254067


http://www.rnz.co.nz/

25

On 4 December 2023, a briefing paper prepared by Te Kawa
Mataaho the Public Service Commission (Te Kawa Mataaho) officials
in respect of Maori names of Departments has been updated to “set
that work in the context of the coalition agreements and the 100-

Day plan that we need to deliver by January”;®’

On 5 December 2023, Te Kawa Mataaho officials received a request
from the office of Minister for the Public Service, Minister Nicola
Willis, at 10.05 am, provided to the Deputy Commissioners at 10.16
am, with a deadline of 1.30 pm, regarding “advice guidance given to
government agencies on the use of te reo Maori and its consistency
with our coalition agreement,” (as well as in relation to allowances).
At 12:37 pm, Te Kawa Mataaho officials responded with the 5
December report described in paragraph [44] of the Brief of
Evidence of Ms Cameron. Counsel note that the options provided to
Minister Willis simply noted options for implementing the Reo

Coalition Commitments;®®

On 6 December 2023, Minister Willis indicated that the Coalition
Government would not support te reo allowances in the public
sector in an interview with Radio New Zealand. She was quoted as
saying: “l have asked the Public Service Commission to provide me
with advice on the current guidance to government agencies on the

use of te reo, and its consistency with our coalition agreements”;%

On 12 December 2023, there were concerns raised by Inland

Revenue Department staff regarding the use of te reo Maori, given

documents ‘deeply disappointing’ NewstalkZB (16 November 2023) <www.newstalkzb.co.nz>; Tova O’Brien

“Ministry leak: staff backlash after Te Reo Maori scrubbed from official use ahead of new government” Stuff (online

ed, 16 November 2023) <www.stuff.co.nz>; and Adam Gifford “Diplomat turns back on reo Maori” Waatea News

(16 November 2023) <www.waateanews.com>.

97 TKM.001.0113. On the record in Wai 3327, #A43(a) at p. 48. See also Wai 3327, #A43 at [46].

% Wai 3327, #A43 at [38], [42], [44]; Wai 3327, #A42 at [33]; Wai 3327, #3.2.8 at [4]. See also TKM.001.3834 and

TKM.002.0112 on the record in Wai 3327, #A61.

99 Wai 3327, #A42 at [35]-[36]. See also Phil Pennington “Te reo Maori: Govt seeks to halt extra pay for public

servants fluent in the language” Radio New Zealand News (online ed, 6 December 2023) <www.rnz.co.nz>.
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the Reo Coalition Commitments;1®

On 18 December 2023, Minister Louise Upston commented on a
status report “asking the Department [of Internal Affairs] to ensure
English first for Government Agencies ... [and] prefer headings also in
English ...”.1%! In an undated document from DIA, there is a
handwritten note referencing this request for English names first for
Government agencies”. Minister Upston also confirmed that
“Ministerial correspondence should either be all in Te Reo Maori or
English, not mixed language”.'®® Counsel submit that it would be
reasonable to assume that Ministerial correspondence will be in
English, given that Minister Upston has not indicated any fluency in

te reo Maori;

On 17 January 2024, the then Toka Td Ake EQC (now Natural
Hazards Commission Toka Tu Ake (Natural Hazards Commission))
sought ministerial guidance regarding the name change conventions
to meet the direction set out in the Coalition Agreements.!% See

paragraph [67.n.], in respect of the decision made;

Late January 2024, the Minister of Public Service had to report to
Cabinet by the end of January regarding public service agencies’

language use;%

On 31 January 2024, a letter from the Minister of Transport, Minister
Simeon Brown, advising the New Zealand Transport Agency Waka
Kotahi is “taking action give effect to the Government’s policy, and

has made changes to its name and branding.”;%

On 1 February 2024, a memorandum to Minister Brown from Te

100 |IRD.001.0019. On the record in Claimant Counsel Bundle, document 123, at pp. 577-591.

101 DIA.001.0061. On the record in Claimant Counsel Bundle, document 118, at p. 549.

102 D|A.001.0063.
103 EQC.001.002.

104 Wai 3327, #A43 at [35]-[39].

105 MOT.001.0158. On the record in Claimant Counsel Bundle, document 125, at p. 596.
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Manatd Waka the Ministry of Transport regarding further
information sought by the Minister on work programme priorities,
one of those priorities being the addition of Waka Kotahi to the legal
name of the New Zealand Transport Agency. The information
provided noted that “given the directions set in coalition
agreements, this change may no longer be required”.%® This is
consistent with an undated document from Minister Brown
excluding this issue from any further instruction, so that it is

consistent with the Coalition Agreements;*’

n. On 23 February 2024, the Chief Executive of the Natural Hazards
Commission sent an email to staff confirming that “From 1 July
[2024], we will be known as Natural Hazards Commission Toka Tu
Ake” and “Between now and July, we will refer to ourselves as EQC
Toka Ta Ake”. These decisions reflect the Reo Coalition

Commitments;1%®

o. Between late February and early March 2024, Health New Zealand
Te Whatu Ora has engaged in a name change with the English name

ahead of the ingoa Maori; !

p. On 7 May 2024, verbal directions were issued by the Minister for
Disability Issues, Minister Upston, to the Chief Executive of
Whaikaha — Ministry for Disabled People, Paula Tesoriero, requiring
her and the agency to use English first in public-facing material,
speeches and talking points provided to or from the Minister. This

was confirmed in a Briefing from Ms Tesoriero dated 10 June

106 MOT.001.0168.

107 MOT.001.0162. On the record in Claimant Counsel Bundle, document 127, pp. 601-606.

108 EQC.001.0001. On the record in Claimant Counsel Bundle, documents 140 and 141, pp. 641-642.

109 Wai 3327, #3.3.12 at [41.4]; Counsel undertook a review of publicly available publications from the Health New
Zealand | Te Whatu Ora website to ascertain the timeframe. In the publication titled Environmental Case
Management of Lead-Exposed Persons: Guidelines for Public Health Officers, dated 23 February 2024, the logo had
the ingoa Maori above the English name. In an Official Information Act response regarding the Ngatahitanga Pulse

Survey Reports (HNZ00033094), dated 5 March 2024, the logo had the English name above the ingoa Maori.
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2024;% and

g. In an undated document, the Department of Conservation must

prioritise English names for staff email signatures and banners.!!!

Counsel reiterate that what is outlined in this list are the relevant actions in
respect of the use of te reo Maori in relation to names and communications.
This is by no means an exhaustive list of actions taken by the Crown and the
public sector. A full understanding of the depth of the onslaught of anti-

Maori sentiment is contextualised by the Wai 3327 Chronology.*?

Crown Omissions Since the Formation of the Coalition Government

It is not just Crown actions, however, that are under scrutiny in this inquiry,
so also are Crown omissions. In Counsels’ submission, the status of te reo
Maori as a taonga and its fragile state, require the Crown, as stated by the
Privy Council and noted in the Wai 262 Report, to “take especially vigorous
action for its protection”.!*® It is submitted that the Coalition Government’s
omissions described in the following paragraphs add yet another element to

the overall and clear trajectory of Crown policy and action.

We submit that the omission to provide a clear directive jeopardises the

place of Maori and their language in Aotearoa New Zealand society under
the Coalition Government, going against the “vigorous action” required by
Te Tiriti and its principles, particularly of tino rangatiratanga, kawanatanga

and active protection. A brief timeline is as follows:

a. On 2 May 2024, in response to an Official Information Act Request,
Minister Willis confirmed that no directions had been issued to

agencies regarding English language use. At paragraph [51] of Ms

110 \WKH.001.0016. On the record as Wai 3327, #A56.

111 DOC.001.0032. On the record in Claimant Counsel Bundle, document 113, p. 541.

112 \Wai 3327 #A57, full reference at f.n. 13.

13 New Zealand Maori Council v Attorney-General [1994] 1 NZLR 513 (PC) at 517 cited in the Wai 262 Report, at p.

401.
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Cameron’s brief, she states that: 1**

the Minister stated that no specific or generic directions had
been issued to agencies on the use of Maori language in names
or communications, but individual Ministers and agencies had
been responding to the relevant coalition commitment on a
case-by-case basis [emphasis added].

b. On 10 May 2024, Te Kawa Mataaho provided advice to the Minister
that a direction should be given explicitly from the responsible
Minister in each case, in writing preferably, as, in the absence of a
Cabinet directions, individual Ministers are able to direct their
agencies on the name they use in branding and day to day

communications; ¥

C. On 15 May 2024, there was a meeting between Te Kawa Mataaho
officials and Minister Willis where they discussed the lack of clear
government position relating to the use of te reo Maori used by
agencies in their names. The Minister was clear that “she strongly

supported the promotion and protection of te reo Maori”;!1®

d. On 6 June 2024, a meeting was held where Minister Brown indicated
that there would not be a directive regarding the use of te reo Maori
and/or English for Government Departments as previously indicated.

The wording in the file note recording this meeting states that:

the Minister of Transport indicated that there would not/not be
a Cabinet circular coming on the use of Te Reo and/or English for
Government Departments as previously indicated. Each Minister
had been asked to raise the content of the coalition agreement
with their agencies.*'’

71. Counsel submit that omitting to provide a clear direction to what has been

indicated as a source of confusion and uncertainty is a breach of the Crown’s

114 \Waj 3327, #A43 at [51].

115 \Waj 3327, #A43 at [52]; Wai 3327, #A42 at [76]-[77].
116 \\aj 3327, #A43 at [53]; Wai 3327, #A42 at [76].

117 MOT001.0174. On the record as Wai 3327, #A58.
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obligations in respect of te reo Maori. 18 By leaving it up to each individual
Minister, the Coalition Government is essentially attempting to absolve itself
of blame from any consequences that result from the lack of direction, Tiriti-
compliant or not. We submit that the heightened obligations the Crown has
in respect of te reo Maori means that an ad hoc and unprincipled approach
to ingoa Maori and reo Maori communications falls below the “vigorous
protection” and promotion of te reo Maori, therefore falls short of meeting

its Tiriti obligations.

However, the outline provided above also shows clearly that, regardless of
the lack of a “clear directive”, it has been made readily apparent to chief
executives what the Coalition Government’s policies and expectations are.
And Crown action has been taken in response to the detriment of the use of

te reo Maori in government agencies.

Furthermore, an assurance from one Minister that “no directive would be
issued to public service organisations to revert to their English names or
limit the use of te reo Maori in the public sector”!® fails to grapple with the
reality that te reo in the public sector has not come close to being

bilingual.?°

This, in our submission, is the maintenance of status quo to appease the
public. While it is accepted that this indicates no public sector-wide
directive, it also not a public sector-wide directive for more te reo Maori in
the public sector. The Crown, through the Minister for the Public Service, is
in strong support of promotion and protection of te reo Maori, and has
shown that there is no cohesion between the different public sector
agencies that again, in our submission, falls below “vigorous protection” - or
even consistent or meaningful protection - and falls short of meeting Tiriti

obligations.

An even more glaring failure on the part of the Crown is simply not

18 Wai 3327, #3.3.12 at [35].

119 \Waj 3327, #A45 at [57].

120 Again, as noted in paragraph 9, only 6% of the public sector identified as being able to hold an everyday

conversation in te reo Maori.
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progressing the refresh of Maihi Karauna Strategy which is due in October
2024 by omitting to issue a Crown directive.?! This is, again, not “vigorous
protection” that is necessary for the protection and promotion of te reo
Maori, given the significance of the Maihi Karauna Strategy as the symbolic

and literal other half of Te Whare o Te Reo Mauri Ora partnership.

These Crown Policies, Acts and Omission Breach Tiriti Obligations

Counsel and IP Claimants endorse the position of the Lead Claimants in
relation to how the above outlined policies, acts and omission breach te

Tiriti and its principles.??

In addition to the above, we respond to the submissions of the Crown in
respect of agency names and communications. In its closing synopsis, the

Crown’s position can be summarised as follows:

a. The lack of clarity in respect of the meaning of “primary names”, and
no intent to address these issues further at this time, leaves it to
individual Ministers and agencies to “respond to the coalition

agreement on a case-by-case basis”;'?3

b. In response to the issue of lack of direction, the Crown:2*

i. notes Minister Willis’ recommendation to “take advice and be
conscious of [Ministers’] obligations under te Tiriti” is an

advance on the position that direction has been given;

ii. acknowledges no policy preventing a Minister from directing an
agency to change its name, and that some changes have already

taken place;

iii.  acknowledges and accepts that a number of name and

communication changes have been made in the public sector

121 \Waj 3327, #A45 at [61].

122 See Wai 3327 #3.3.11; Wai 3327, #3.3.13; Wai 3308 Closings; Wai 1194/1212 Closings.

123 \Wai 3327, #3.3.12 at [35]-[37].

124 \Wai 3327, #3.3.12 at [38]-[43].
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but considers that some are actions of Crown entities and others

in progress, and Treaty-compliance is yet to be determined;

C. In response to concerns regarding public sector agencies being able
to make decisions of the sort departing from existing policies,
guidelines and the Reo Maori Act, these concerns are better
addressed in other existing constitutional actors such as the courts,

or within the Tribunal’s ongoing constitutional kaupapa inquiry.*?

Each point is addressed in turn below.

“Primary Names” and Communications

In Counsels’ submission, the confusion around the meaning of the term
“primary” within the Reo Coalition Commitments in respect of

implementation is somewhat misguided.

The term “primary” should be read in conjunction with the term “in
English”. In our view, it is irrelevant whether it is the legal name, the name
that comes first in branding, or name used in day-to-day communications.
The fact of the matter is that the intent implied in those Reo Coalition
Commitments is to make more visible the English names and English
communications, ahead of or over the top of ingoa Maori and reo Maori,

though it is the latter that requires more visibility. 2

It is acknowledged by Crown witnesses during cross-examination and
guestions from the Tribunal that much of public sector communications and
branding already use English, sometimes exclusively.?” Even the best
practice guidelines on bilingual signage acknowledge that not all information

is required to be produced bilingually.!?

125 Wai 3327, #3.3.12 at [44].

126 See for example, Wai 3327 #A40 and the opening comments of Dr Wayne Ngata in Wai 3327, #4.1.7 at p. 299

regarding language visibility.

127 \Wai 3327, #4.17 at pp. 213-214, during the cross-examination of Ms Baggott by Mr Mahuika regarding “primary

names” referring to legal names; and pp. 267-268 during questions from Dr Paul Hamer to Ms Baggott regarding

agencies primarily communicating in English already.

128 Tohu Reorua Guidelines, p. 6.
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To put it another way, there was simply no need to make more visible the
English as it was never invisible, nor was it not a priority in the first place. It
is a straw-man argument, in our submission, to imply that ordinary New
Zealanders, whom these Reo Coalition Commitments are alleged to be for,
would not be able to understand two names given to any public sector
agency, even if the name given first is the ingoa Maori. In addition to this, it
also implies that Maori are not ordinary New Zealanders, which in itself
perpetuates the racist ideology of assimilation. It even assumes
international audiences, many of whom would be bilingual at a minimum to
survive in the wake of globalisation, would not be able to understand the

concept of a bilingually named organisation.'?

Therefore, what is left in the intent of those clauses, in Counsels’
submission, is clearly the deprioritisation of reo Maori, which has been the
clear underlying messaging of the Coalition Government in the past few
months. It has been so clear, in fact, that many of the public sector agencies,
as noted above at paragraph [67], have responded by following the same

trajectory.

Language revitalisation requires the minority language, in this case reo
Maori, to be seen, heard and spoken by everyone, every day, every way and
everywhere to be successful.3® Anything falling short, such as taking a step
backwards,*3! in Counsels’ submission, is in breach of all three articles of te
Tiriti and the principles of tino rangatiratanga, kawanatanga, partnership

and active protection in respect of taonga.

In our IP Claimants’ words, the intent is clearly to “takahi te mana o te reo
Maori” symbolically and practically.!*? In the words of the witnesses for Wai

1684:

a. Removing te reo Mdori from the public sector will set us Maori back

129 See for example, Wai 3327, #4.1.7 at p. 461 regarding the use of the name “Te Puni Kokiri”.

130 Maihi Karauna Strategy, at [21] and [47]; Tohu Reorua Guidelines, at p. 8.

131 See for example, Wai 3327, #A45 at [53]-[55], in respect of language planning workshops, the impacts felt within

the public sector.

132 Wai 3327, #3.3.1 at [8.b] | Diminish the prestige/authority of the Maori language.
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more than 100 years, undo countless years of work by past and
present kaumatua and kuia, and rob our future generations of their

taonga tuku iho;**

b. Te reo Maori, embraced and celebrated internationally, should
undoubtedly hold a place of pride within our Government's day-to-
day communications. It's not merely about linguistic expression but
about preserving a vital aspect of our cultural heritage, fostering

inclusivity, and strengthening our national identity;*3*

C. Speaking from both a professional and personal capacity, te reo
Maori must be everywhere — and especially in the public sector —in
order for our people to continue flourishing. It is vital for everyone to
see and hear te reo Mdori so we can move past the shame and
stigma brought on by the fact that our reo Rangatira was taken

away from us in the first place;**

d. the Government must not shy away from te reo Mdori. It has role in
propelling this taonga forward into the future. Every living thing in
this world has its home, base, or place of origin. Ko ténei te ao

136

Maori, ko Aotearoa;*** and

e. To kérero Maori, to use kupu Mdori in day-to-day communications is
an acknowledgement of the partnership envisioned by Te Tiriti. To
create an inclusive environment for te reo Maori, New Zealand Sign
Language, and English to be spoken freely in the public sector is an

acknowledgement of the partnership envisioned by Te Tiriti.**’

7.2: Lack of Direction Does not Equate to non-Treaty Compliance

86. Counsel reject the Crown’s submission that Treaty compliance is yet to be

determined. As noted by Mr Mahuika, the assumption on the part of the

133 Wai 3327, #A22 at [14].
134 Wai 3327, #A23 at [26].
135 Wai 3327, #A24 at [32].
136 Wai 3327, #A25 at [20].
137 Wai 3327, #A26 at [20].
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Crown that implementation will resolve the issue at hand misses the point
entirely.?® The breaches of te Tiriti and its principles are in relation to the
Reo Coalition Commitments of the Coalition Agreements themselves. In our
submission, those commitments are in breach of te Tiriti and its principles as

outlined in section 7.1.

It is also not enough for Crown officials in the public sector to ask Maori to

trust the Crown on the bases that:

a. the Minister for Public Service remains committed in principle to te
reo Maori.*?°

b. not all post-election promises are followed through;

C. a lack of a specific directive indicates nothing might happen to te reo

Maori within the public sector;#!

We support the position taken by Sykes and Co. in respect of the lack of
foresight by public officials to be guided by Cabinet Circular CO (19) 5 in
respect of advice already given to Ministers, regardless of the nature of the

commission or the timeframe provided.#?

However, we go further and say that, regardless of whether a Cabinet
document exists that meets the Crown’s own test of Tiriti-compliance, the
chilling effect of the Coalition Government’s rhetoric is already keenly felt by

the IP Claimants.

For example, in her evidence, Ms Tui Marie Tuari asks:*

Why is it that the Government wants to prioritise the English name
for its organisations above its ingoa Maori? Is this because the
government cannot uphold the mana of te ingoa Mdori? Does the
Government not want to uphold the vision embraced and given to

138 Wai 3308 Closings, at [35].

139 See Wai 3327 #A57 and [75.c.] of these closing submissions.

140 \Wai 3327, #4.1.7 at pp. 232-234, during cross-examination of Ms Baggott by Mr Mahuika.

141 Wai 3327, #4.1.7 at p. 430, during cross-examination of Ms Cameron by Mr Mahuika.

142 \Wai 3327, #4.1.7 at pp. 664-665.

143 \Waj 3327, #A26 at [16].
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them by an ingoa Madori? | think that with ingoa Maori there comes
a higher responsibility to achieve a better outcome for all of
Aotearoa — is that not what this Government is aiming for?

The highly publicised nature of the developments regarding te reo Maori
therefore requires a higher standard of behaviour from the Crown and its
officials. For one, it is not enough for the Crown to consult itself regarding
these Reo Coalition Commitments.'* For it to truly meet its obligations
under te Tiriti, one requirement of many is that it must also consult iwi

0’ 145

Maori “in their homes, in their communities, in their hapi as already

proposed in our opening submissions.4®

A Constitutional Issue to be Addressed Elsewhere

Counsel do not necessarily disagree that the constitutional issue of the
ability to make decisions against policies, guidelines and the Reo Maori Act
can be dealt with by other constitutional actors such as the courts and the
Tribunal. We also do not disagree that the Tomokia Nga Tatau o Matangireia
— the Constitutional Kaupapa Inquiry Tribunal — can address these

constitutional issues.

However, Counsel submit that the very nature of how this inquiry has
progressed means that the Tribunal can and should make findings and
recommendations in respect of how such constitutional arrangements affect

te reo Maori in the public sector.

At the outset, it is the Tribunal’s constitutional and statutory responsibility
to inquire into Crown policies, acts and omissions, including as already
discussed any proposed policies, acts and omissions, and whether or not
such policies, acts and omissions breach te Tiriti and its principles. For this
Tribunal to not be able to make a comment regarding individual
departments’ ability to depart from reo Maori-affirming policies, guidance

and Acts, is to disable this Tribunal Panel, who have the expertise relating to

144 \Wai 3327, #4.1.7 at p. 271.

145 Wai 3327, #4.1.7 at p. 74, to quote Matua Haami Piripi in his response to a question by Ahorangi Ta Pou Temara.

146 Wai 3327, #3.3.1 at [10]-[14].
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te reo Maori, from fulfilling its constitutional function and its legal obligation

to inquire into all legitimate claims submitted to it.

The Coalition Government cannot devolve its Tiriti obligations to the
individual elements of public sector — we reiterate that the public sector is
part of the Crown —and yet we have heard evidence and submissions from
the Crown that it is up to the individual public sector agencies to seek
guidance from their respective Ministers regarding the Reo Coalition
Commitments.** In our submission, the Tribunal should be able to comment
on the relationship between public sector agencies and the Crown in this
context, as it relates to the Crown’s obligation to actively protect te reo

Maori within its own whare that is the public sector.4®

Counsel submit that to shift this particular issue to the Courts, or to a
different Tribunal Panel, is to disrespect the mana and the expertise of this

Tribunal.
Prejudice is Experienced by All Maori not just those in the Public Sector

The prejudice experienced is not just by Maori who work or interface with

the public sector, but by every Maori, everywhere.

The revitalisation of te reo Maori requires consistent, positive efforts and
interventions by both Maori and the Crown. As shown by the witnesses for
the IP Claimants and other witnesses in this inquiry, Maori have done, are
doing, and will keep doing their part in the revitalisation efforts,'* but the

same cannot now be said for the Crown and public service agencies.

The evidence of the Crown does a disservice to the many rangatira and
kaumatua Maori who fought to revitalise te reo Maori, especially those who
did not see the day that te reo Maori became an official language of this

nation.' It diminishes the mana of the rangatira who have gifted ingoa

147 Wai 3327, #3.3.12 at [37].

148 Te Whare o Te Reo Mauri Ora.

149 See for example Wai 1684 evidence: Wai 3327, #A22 - #A26.

150 Wai 3327, #4.1.7 at p. 666.
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Maori to public sector agencies.*® To obscure the concerns of the future
with actions of the past, hard won by Maori against the Crown in the first
place, is to refuse to acknowledge the raindrops of the oncoming storm.*2
And, it is submitted, to claim for the Crown what iwi Maori achieved, often
in the teeth of Crown opposition, at best displays ignorance and at worst

shows a lack of good faith.
100. The overarching prejudice suffered by the IP Claimants is that:

a. Maori are once again deemed inferior in the power dynamic

between Pakeha and Maori, under the guise of equality for all;
b. the Maori language, culture, and identity are beneath Pakeha; and

C. the psycho-social trauma experienced by the witnesses’
grandparents and great-grandparents has now returned, as if the

witnesses had not already been carrying that burden since birth.

101. The Crown, including and particularly the public sector, has a role in the te
reo Maori movement to shift the thinking from language revitalisation to
language use.> Te reo M3ori is a necessary component for engaging with
Maori across all public sector agencies. To have te reo Maori me ona tikanga
as part of the toolkit of the public sector is to show the IP Claimants and all
of Maori that their language, culture and identity are recognised as taonga
and are deeply valued, and is a step towards the true and genuine

partnership envisioned by te Tiriti.?>

102. Again, Counsel reiterate the submission that anything short of using,
hearing, seeing te reo Maori by everyone, every day, every way and
everywhere is to fall short of Tiriti partnership. Anything that falls short of

positive, vigorous support for te reo Maori is to fall short of Tiriti

151 Wai 3327, #4.1.7 at pp. 256-258, when Ahorangi Ta Pou Temara is describing the origins of the name “Te Kawa
Mataaho” which he gifted to the Public Service Commission.

152 \Wai 3327, #4.1.7 at pp. 258-259.

153 See Te Whare o Te Reo Mauri Ora, reference at f.n. 74.

154 See concluding comments of Wai 3327, #A22-#A26.
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partnership.

Relief Sought by the IP Claimants

The IP Claimants endorse and support the relief sought by the Lead

f,15° and seek further

Claimants and the Generic Statement of Relie
recommendations that Te Matawai and Te Taura Whiri i te reo Maori be
tasked jointly and resourced appropriately/equitably to lead the work of
regular monitoring and evalution of the advancement of revitalisation of te

reo Maori me ona tikanga, in conjunction with other relevant agencies.

Conclusion

Counsel submit that it is not an overstatement to say that over half a
century’s worth of weaving, through the perseverance and unending
determination of Maori hands, in the fabric of language revitalisation is
being unravelled, slashed with the scissors that is the Coalition Agreements

by this Coalition Government.

Maori have been acutely aware of the warning signs of the path to linguicide
since well before the 1970s. It is those same warning signs that have spurred
claimants and interested parties in this inquiry to seek the intervention of

the Tribunal before it truly gets worse.

For the Crown to unilaterally demote te reo Maori to a “non-primary” status
across branding, logos and communications, is not only breaching te Tiriti
and its principles, but is to go against Crown policies, guidelines, and Acts in
respect of language revitalisation. It is to shift in reverse the attitude
towards te reo Maori, and to halt the momentum hard won by Maori to

keep their language alive.

At its core, the Reo Coalition Commitments are the anti-thesis of the

normalisation of first language of Aotearoa New Zealand, and an attack on

155 See M Cherrington Joint Statement of Relief (14 June 2024).
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the mana of the indigenous community that are the kaitiaki of a “language

that loves this nation”.**®

108. The Crown, in its perpetuation of anti-Maori pedagogy, forgets that what
benefits Maori, benefits all of Aotearoa New Zealand. If the Crown were
truly serious about language revitalisation, and about dealing with Maori in
good faith such that the honour of the Crown is maintained, then the public
sector, if not the entirety of Aotearoa New Zealand, would be readily
bilingual by now. But it is not, and therefore, the Crown must, in partnership

with Maori, do more.

Dated at Wellington this 5™ day of July 2024

S0\ /1

. V-
Dr B D Gilling, R M/A Sor and H'JI/G Foubister
Counsel for Wai 1684 — Interested Party

156 Wai 3327, #4.1.7 at page 665.
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