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1.0 HEI TIMATANGA KŌRERO 

1.1 These closing submissions are focused on matters arising from the 

evidence and questioning of Ms Alexandra Chadwick.  This is not to 

single out Ms Chadwick, but to focus on the anomalies and 

inconsistencies that can be gleaned through the issue of how the 

Public Service Commission is dealing with the matter of allowances for 

te reo Māori (“te reo Māori/te reo”).   

2.0 ISSUE: HOW THE CROWN IS TREATING MĀORI, TE TIRITI O 

WAITANGI, AND TE REO MĀORI 

2.1 Whether te reo is a taonga, is not in contention.  Te reo is a taonga.1 

2.2 Whether te reo is protected under te Tiriti o Waitangi (“te Tiriti”) is not 

in contention.  Te reo is protected under te Tiriti o Waitangi.2    

2.3 There is a substantial body of law and policy for te reo.  Te Reo Māori 

Act 2016, the Public Service Act 2020, Maihi Karauna and other 

policies make it very clear what the legislative and policy direction for 

te reo is.  The overall direction of law and policy for te reo in the public 

sector is protection, promotion and revitalisation.3   

2.4 It is concerning to hear the Crown say, multiple times, that there is no 

policy or uncertainty regarding how te reo should be promoted4 when 

the legal obligations and policy imperatives are so clear.     

2.5 What that suggests is that there is not so much an issue with the 

current law and policy commitments to te reo, rather, there is an issue 

with the application and implementation of them.  Issues with the 

application and implementation of te reo objectives come down to 

people, their ideologies and their leadership.   

1 Wai 3327, #3.3.12, Synopsis of Closing Submissions for the Crown [14 June 2024], at 

[10]. 
2 Wai 3327, #3.3.12, Synopsis of Closing Submissions for the Crown [14 June 2024], at 

[10] – [11].
3 Wai 3327, #A44, Brief of Evidence of Paula Huia Rawiri [27 May 2024], at [66].
4 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 434, 513, 648, 

649.
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2.6 Who is leading at the moment?  And what is their direction on matters 

concerning Māori, te Tiriti and, in this case, te reo?   

2.7 In Hansard, the Prime Minister Christopher Luxton says:5  

We encourage employers to upskill their employees if they 
need te reo for the purposes of their job.  We support that.  
What we don't support is actually bonuses on top of base 
remuneration. 

2.8 This comment by the Prime Minister (the rangatira of the 

Kāwanatanga) speaks life into the evidence of Ngāti Hine rangatira, 

Mr Waihoroi Shortland, who says:6   

It is the underlying reasons for the Government’s actions to 
sideline Te Reo Māori that concern me.  It is not about the reo 
itself.  When I am looking at it, it is about the perceived 
advantage Māori have over anything. 

2.9 The contention before this inquiry is how te reo should be treated by 

the Crown.  This contention lies in the mechanics and workings of 

government which give life to the objective of the revitalisation of te 

reo.  Te Tiriti o Waitangi being an essential part of those settings.  

2.10 The question is most simply put in the statement of issues at question 

one which asks:7 

What Te Tiriti/Treaty principles apply to the status and use of te 
reo Māori and its customs in the public sector? 

2.11 If the Crown want to do something to te reo – to make law and policy 

for te reo, within its kāwanatanga whare/institutions, and using its 

kāwanatanga powers and functions – what are the standards and 

principles that are invoked under te Tiriti o Waitangi?  What are the 

Treaty principles and Crown obligations that apply to guide how this 

taonga – te reo – is treated by the Crown?  

 
5 See: Hansard Reports, Oral Question No. 2 to Prime Minister [19 December 2023] 

filed by counsel on 17 June 2024.  
6 Wai 3327, #A35, Kōrero Taunaki o Waihoroi Paraone Shortland [21 Hakihea 2023], at 

[9]. 
7 Wai 3327, #1.4.3, Tribunal Statement of Issues for Te Reo i te Kāwanatanga Ruku 

Tātari Ohotata – Te Reo in the Public Sector Urgent Inquiry (Wai 3327), at [1]. 
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2.12 The Tribunal will not find the answer to this question in the Crown’s 

case.  It is not there in any substantive or meaningful way - it is not 

there in the Crown’s submissions, and it is not there in the Crown’s 

documents that sit behind the Crown’s policy development.  

2.13 So it is, again, for the claimants to clarify the place of te Tiriti o Waitangi 

in all of this.  

3.0 TE TIRITI O WAITANGI 

3.1 In the claimants’ opening submissions, counsel traversed some of the 

treaty principles mentioned in the Wai 262 Report (2011) which were 

reinforced by the Wai 2336 Kōhanga Reo Report (2013) (“Kōhanga 

Reo Report”).  Counsel explained how those principles require further 

evolution from this Tribunal.8   

3.2 Counsel refocus the treaty principles discussion by looking at how the 

Tribunal can evolve treaty jurisprudence beyond the discussion in the 

Wai 262 and Wai 2336 reports to ensure that the standards to be 

applied for the revitalisation of te reo Māori, including in the public 

sector, are sufficiently strong, current and capable of achieving treaty 

consistency. 

3.3 Attached at Appendix A of the claimants’ opening submissions is a 

framework for te Tiriti o Waitangi which the claimants consider relevant 

to this inquiry.   

3.4 In short, the claimants’ consider treaty jurisprudence from the Wai 

1040 Stage One Report He Whakaputanga me te Tiriti, and the Stage 

Two Report Te Tino Rangatiratanga me te Kāwanatanga to be 

relevant.9  These reports were released in 2014 and 2023 respectively. 

3.5 The interpretive approach to treaty principles as articulated in Te Tino 

Rangatiratanga me te Kāwanatanga include an important evolution to 

express treaty principles in te reo Māori, using the reo Māori words of 

 
8 Wai 3327, #3.3.4, Opening Submissions [6 June 2024]. 
9 Waitangi Tribunal, He Whakaputanga me te Tiriti: The Declaration and the Treaty [Wai 
1040, October 2014]; Waitangi Tribunal, Te Tino Rangatiratanga me te Kāwanatanga, 
The Report on Stage 2 of Te Paparahi o Te Raki Inquiry, at 1409-1410. 
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te Tiriti as the starting point for treaty interpretation, taking account of 

the particular circumstances in which te Tiriti was understood by those 

who signed, and the evolution of treaty principles from earlier case 

law.10  

3.6 The claimants consider the coalition agreements in relation to te reo 

Māori in the public sector are an inappropriate exercise of 

kāwanatanga, one which undermines their tino rangatiratanga and the 

partnership under te Tiriti. 

3.7 Counsel ask this Tribunal to focus on the interplay between the 

principles of te tino rangatiratanga and kāwanatanga and the 

thresholds/standards/duties/obligations arising in respect of these 

principles.  In this regard, counsel submit that both te Tiriti partners 

must be able to exercise their respective tino rangatiratanga and 

kāwanatanga authorities and partnership obligations toward each 

other in relation to any Crown decisions and policies concerning te reo 

Māori. 

3.8 The treaty principles which apply to this inquiry are outlined below.  

Te mātāpono o te tino rangatiratanga / The principle of tino 
rangatiratanga  

3.9 Primary reference:11  

“The duty of the Crown was (and is) to foster tino rangatiratanga 
(Māori autonomy), not to undermine it, and to ensure its laws 
and policies were just, fair, and equitable, and would 
adequately give effect to treaty rights and guarantees, 
notably those affecting hapū autonomy and tikanga, and hapū 
retention and management of their lands and resources”. 

3.10 From an interpretation and theoretical perspective, the claimants 

consider it essential to start a treaty principles discussion with tino 

rangatiratanga.   

3.11 The Tribunal may be persuaded to think that active protection and 

partnership as the primary principles – or to consider that this is about 

 
10 Waitangi Tribunal, Te Tino Rangatiratanga me te Kāwanatanga, The Report on Stage 
2 of Te Paparahi o Te Raki Inquiry, at 1409-1410, at 38. 
11 Wai 3327, #3.3.4(a), Appendix A, Treaty Framework [6 June 2024], at [10].  
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kāwanatanga and the functions of government – but before that, there 

is a paramount right of Māori to have tino rangatiratanga over te reo.  

3.12 The Government and its agencies cannot self-assess and determine 

what happens to te reo within the walls of its institutions.   

3.13 Te reo is an Article 2 guarantee.  Decisions regarding te reo Māori by 

the Crown, regardless of where they are made, are decisions where 

Māori, as the Crown’s te Tiriti partner, have a right to be present and 

influence outcomes.  Māori (te Tiriti partners, not Crown agencies) 

through the guarantee of tino rangatiratanga have the right to have te 

reo Māori protected, and to be involved in any law and/or policy making 

concerning te reo.    

3.14 It follows that where the right to exercise tino rangatiratanga over te 

reo is not present in policy development and where decisions are made 

which circumvent the right for Māori to protect and preserve te reo, that 

the principle of tino rangatiratanga and the obligation of the Crown to 

respect tino rangatiratanga is breached.   

Te mātāpono o te kāwanatanga / The principle of kāwanatanga  

3.15 Te mātāpono o te kāwanatanga / The principle of kāwanatanga is the 

next treaty principle invoked.  

3.16 Because the decisions relating to te reo are being made within the 

institutional walls of the kāwana and in the whare of kāwanatanga, the 

claimants’ submit that the Crown has a heightened obligation to ensure 

it exercises its kāwanatanga powers in a way that respects te Tiriti and 

respects te reo Māori as a taonga.  The Crown cannot take te reo into 

its whare and treat it how it wants.   

3.17 Tribunal reporting is clear on the standard for exercising 

kāwanatanga:12 

“The Crown’s duty from the outset was to ensure treaty 
rights and guarantees were recognised in its laws and 
policies…Where Government decisions or policies, or their 
impacts, were discriminatory, or placed unreasonable 

 
12 Wai 3327, #3.3.4(a), Appendix A, Treaty Framework [6 June 2024], at [11]. 
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limitations on tribal or hapū exercise of tino rangatiratanga, they 
were not in accordance with the agreement reached with Te 
Raki Māori in February 1840”. 

3.18 The question that arises from the Tribunal’s articulation of the 

kāwanatanga principle above is: How are Māori treaty rights 

recognised and protected in the policy shifts and decisions being made 

by the Public Service Commission in respect of te reo?  

3.19 What the discussion in relation to te reo allowances shows is that 

although the policy direction in respect of te reo is rooted in the 

coalition agreements, the Government is taking action beyond that.  

These actions are not transparent or clear to Māori because they are 

not contained in any publicly available documents.  This demonstrates 

how broad and powerful kāwanatanga is, and why the treaty principle 

of kāwanatanga should be applied.   

Te mātāpono o te houruatanga / The principle of partnership 

3.20 Te mātāpono o te houruatanga – the principle of partnership 

provides:13 

The Crown cannot unilaterally decide what Māori interests are 
or what the sphere of tino rangatiratanga encompassed – that 
is for Māori to negotiate with the Crown.  Instead, in the spirit of 
partnership, the Crown has a duty to engage with Māori (rather 
than merely consult) on how it should recognise rangatiratanga 
and, where agreed, give effect to it in New Zealand law. 

3.21 Counsel return here to the Kōhanga Reo Report which said that “the 

survival of te reo can be achieved only in the paradigm of genuine 

partnership between Māori and the Crown…the Crown should transfer 

enough control…whilst ensuring that its own expertise and resources 

remain central to that effort.14 

3.22 The principle of partnership in relation to te reo requires that the Crown 

and Māori work together, in partnership, with resourcing.   

 
13 Wai 3327, #3.3.4(a), Appendix A, Treaty Framework [6 June 2024], at [14]. 
14 Waitangi Tribunal, Matua Ruatia: The Report of the Kohanga Reo Claim [Wai 2336, 
2013], at 62 – 68.  
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3.23 For the purposes of this inquiry, where is partnership present?  Where 

is the control for Māori?  Where is the commitment of resources and 

expertise from the Public Service Commission?  

Te mātāpono o te matapopore moroki / The principle of active 
protection  

3.24 Active protection is not a principle that the claimants’ heavily reference, 

however, it has evolved and recalibrated in recent years and is now 

articulated by the Tribunal as a principle that heightens and reinforces 

the Crown’s obligations under te Tiriti. 

3.25 Per the Wai 1040 Tribunal in Tino Rangatiratanga me te 

Kāwanatanga, active protection is the Crown’s duty to protect Māori 

interests and their right to exercise rangatiratanga.15  It is a duty which 

“requires the Crown to help restore balance to the relationship with 

Māori that became unbalanced as the Crown assumed an authority far 

beyond the bounds understood by te Tiriti”.16 

Te mātāpono o te mana taurite - The principle of equity and equal 

treatment 

3.26 Similarly, te mātāpono o te mana taurite - the principle of equity and 

equal treatment is at play in this inquiry.  “Equity requires the Crown to 

focus attention and resources to address the social, cultural, and 

economic requirements and aspirations of Māori”.17  In its provision of 

equity, the Crown is to ensure that measures are developed and 

implemented in partnership with Māori and are both culturally and 

legally appropriate.  “Providing the same or similar service across 

Māori and non-Māori population groups may be quite unlikely to satisfy 

the principle of equity”.18  This duty is also heightened where 

“inequities are especially stark”.19 

 
15 Wai 3327, #3.3.4(a), Appendix A, Treaty Framework [6 June 2024], at [20]. 
16 Wai 3327, #3.3.4(a), Appendix A, Treaty Framework [6 June 2024], at [21]. 
17 Wai 3327, #3.3.4(a), Appendix A, Treaty Framework [6 June 2024], at [32]. 
18 Wai 3327, #3.3.4(a), Appendix A, Treaty Framework [6 June 2024], at [34]. 
19 Wai 3327, #3.3.4(a), Appendix A, Treaty Framework [6 June 2024], at [35]. 



8 
 

4.0 THE COALITION AGREEMENTS AND THE DIRECTION OF 

TRAVEL FOR POLICIES RELATING TO TE REO MĀORI   

4.1 The Crown submits that the policies in the Government’s coalition 

agreements are not Crown policies or actions that fall within the scope 

of this inquiry because they were agreed by political parties “before the 

Government was formed.”  In that respect, the Crown submits that the 

Tribunal must only “look at what the Government has done”.20   

4.2 Counsel agree that the Tribunal must look at what the Government has 

done in respect of te reo but say that it would be remiss not to also 

give proper weight to the coalition agreements as the foundational 

documents which direct and steer this Government.    

4.3 The Crown’s commitment to the coalition agreements is demonstrated 

most clearly in the Cabinet Circular of 25 March 2024 (“Cabinet 

Circular”) which provides:21  

 [3] The two agreements and the Cabinet Manual were 
endorsed by Cabinet on 28 November 2023 as the 
basis on which the Coalition Government will operate. 

 … 

 [4.3] All Ministers, Parliamentary Under-Secretaries, chief 
executives, and their respective offices need to be 
familiar with the two agreements and ensure that they 
have processes in place to implement them. 

4.4 Accordingly, with the endorsement of Cabinet on 28 November 2023, 

the Crown took what they now submit are political agreements and 

brought them into the realm of the Government, and the jurisdiction of 

the Tribunal.  The Crown then went further, giving the coalition 

agreements teeth, by directing Crown officials to have processes in 

place to implement them.22  

 
20Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 65. 
21 Wai 3327, A043(a), Cabinet Office Circular [25 March 2024], at 218 (TKM.003.0438). 
22 Wai 3327, A043(a), Cabinet Office Circular [25 March 2024], at 218, at [4.3] 

(TKM.003.0438). 
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4.5 The strength of coalition agreements can now be seen across the 

Crown departments and agencies and throughout its policies, actions 

and decision-making.  For example, the disestablishment of Te Aka 

Whai Ora, the development of a Treaty Principles Bill, the 

disestablishment of Māori Wards, the repeal of section 7AA of the 

Oranga Tamariki Act, and the fulfilment of policies outlined in the 

Government’s first 100-day plan.   

4.6 The Tribunal has recognised the coalition agreements in its recent 

Oranga Tamariki (Section 7AA) Urgent Inquiry 10 May 2024 Report 

and Māori Wards and Constituencies Urgent Inquiry Report.23  In both 

reports, the Tribunal: 

(a) acknowledged the coalition agreements as the genesis for the 

Crown’s policies and actions, rather than assessing the 

Crown’s policies and actions in isolation;24 

(b) noted the Crown’s prioritisation of its coalition agreements over 

its te Tiriti obligations in its pursuit of its coalition agreement 

policies;25 and   

(c) highlighted that the Crown ignored its own advice in an attempt 

to implement policies in accordance with the coalition 

agreements.  In this respect, any free and frank advice from the 

Crown itself was either limited or ignored.26 

4.7 Accordingly, the Crown’s policies and actions concerning te reo Māori 

cannot be viewed in isolation of the coalition agreements and the 

Crown’s ambitions and/or preferences.  There is a clear direction of 

 
23 Waitangi Tribunal, Oranga Tamariki (Section 7AA) Urgent Inquiry [Wai 3350, May 

2024], Waitangi Tribunal,  The Māori Wards and Constituencies Urgent Inquiry Report 

[Wai 3365, May 2024].  
24 Waitangi Tribunal, Oranga Tamariki (Section 7AA) Urgent Inquiry [Wai 3350, May 

2024], at 9 – 10.  Waitangi Tribunal,  The Māori Wards and Constituencies Urgent 
Inquiry Report [Wai 3365, May 2024], at 23. 
25 Waitangi Tribunal, Oranga Tamariki (Section 7AA) Urgent Inquiry [Wai 3350, May 

2024], at 28.  Waitangi Tribunal, Oranga Tamariki (Section 7AA) Urgent Inquiry [Wai 
3350, May 2024], at 27. Waitangi Tribunal,  The Māori Wards and Constituencies 
Urgent Inquiry Report [Wai 3365, May 2024], at 34.  
26 Waitangi Tribunal, Oranga Tamariki (Section 7AA) Urgent Inquiry [Wai 3350, May 

2024], at 27.  Waitangi Tribunal,  The Māori Wards and Constituencies Urgent Inquiry 
Report [Wai 3365, May 2024], at 30-31. 
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travel where the coalition agreements’ policies are concerned, and the 

Crown has demonstrated that it will move to implement them.  It’s 

actions in relation to te reo Māori and te reo Māori allowances 

demonstrate this.   

5.0 ALLOWANCES FOR TE REO  

5.1 While the coalition agreements do not specifically reference te reo 

allowances, the coalition agreement between National and New 

Zealand First includes a policy to “Require the public service 

departments and Crown Entities to communicate primarily in English 

– except those entities specifically related to Māori”.27  This policy is 

listed under the heading “Strengthening Democracy and Freedoms”.  

5.2 Under section 14 Public Service Act 2020, the public service has a 

responsibility to support the Crown in its relationships with Māori, 

which includes having the capability to engage with Māori and 

understand Māori perspectives.  

5.3 In 2021, the current Government Workforce Policy Statement 

(“GWPS”) was approved.  Priority 3 of this statement is to “Create a 

diverse and inclusive environment for all workers”.28  

5.4 One way of supporting Māori-Crown relations and working to uphold 

section 14 of the Public Service Act 2020 and the 2021 GWPS is 

through the provision of te reo Māori allowances.  There are currently 

16 agencies that have collective agreements with terms that 

compensate employees for their competency in te reo Māori.29  

5.5 In July 2023, the Department of Conservation publicly announced that 

it included te reo allowances in its new collective agreement.30 This 

 
27 Coalition Agreement, New Zealand National Party & New Zealand First - 54th 

Parliament [24 November 2023], at 9.  
28 https://www.publicservice.govt.nz/assets/Statement-Government-Workforce-Policy-

Statement-on-Employment-Relations.pdf. 
29 Wai 3327, #A42(a), TKM.001.1536 Te Kawa Mataaho Report - Delivering better 

public services and strengthening democracy: Use of the Māori language by public 
sector agencies [5 December 2023]. 
30 Wai 3327, Brief of Evidence of Alexandra Patricia Ann Chadwick [27 May 2024], at 

[28]. 
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drew media attention, and the attention of then-opposition Member of 

Parliament Simeon Brown, who stated that the National party would 

remove these allowances if elected.31  

5.6 On 5 December 2023, the office of the new Minister for the Public 

Service, Nicola Willis, requested advice on how to stop future collective 

agreements from including “bonuses for those who choose to learn te 

reo Māori”.32  

5.7 On 6 December 2023, in respect of allowances for te reo, Minister 

Willis told Radio New Zealand that, “we do not support them”, but 

conceded binding collective agreements had to be implemented.33 

5.8 On 7 December 2023, a new draft GWPS was provided to Minister 

Willis.  Accompanying advice stated that she could choose “to include 

an expectation to reflect any Government intention to stop these 

allowances being paid in the future”.34  Throughout the course of cross-

examination it was clarified that putting a stop to allowances only 

related to te reo.35  Minister Willis asked for this to be included in the 

revised draft GWPS,36 which was added as follows:37 

Adequately plan for and recognise specific skills required for the 
employee to undertake their role within the base salary for that 
specific role.  Proposals that would provide financial compensation 
for the development of skills that are not required to perform the 
role (as recognised by the job description for that role) are not 
supported. 
 

5.9 The revised draft GWPS was sent to public service agencies and 

unions for consultation in January 2024.  Feedback commented on the 

 
31 RNZ, Te reo Māori: Govt seeks to halt extra pay for public servants fluent in the 

language, [6 December 2023]. 
32 Wai 3327, Brief of Evidence of Alexandra Patricia Ann Chadwick [27 May 2024], at 

[33]. 
33 RNZ, Te reo Māori: Govt seeks to halt extra pay for public servants fluent in the 

language, [6 December 2023]. 
34 Wai 3327, Brief of Evidence of Alexandra Patricia Ann Chadwick [27 May 2024], at 

[44]. 
35 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 362. 
36 Wai 3327, Brief of Evidence of Alexandra Patricia Ann Chadwick [27 May 2024], at 

[45]. 
37 Wai 3327, Brief of Evidence of Alexandra Patricia Ann Chadwick [27 May 2024], at 

[56]. 
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absence of references to Te Tiriti o Waitangi and section 14 of the 

Public Service Act 2020.38  

5.10 Following this feedback, and feedback specifically sought from Te 

Taura Whiri i te reo Māori, the clause was updated to:39 

Adequately plan for and recognise specific skills required for the 
employee to perform their role within the base salary for that 
specific role.  New policies and employment conditions for the 
payment of allowances in addition to base salary may be 
acceptable in limited circumstances, for example, to recognise 
skills or duties which are occasional, rather than core to the role. 

5.11 After more discussion with Minister Willis, and input from Crown Law, 

the clause was amended again to read:40 

Adequately plan for and recognise specific skills required for the 
employee to perform their role within the base salary for that 
specific role.  The payment of allowances in addition to base salary 
may be acceptable in limited circumstances, for example, to 
recognise skills or duties which are occasional, rather than core to 
the role. 

Agencies can provide workplace development, where it is needed 
to deliver on this priority, including to enhance the Public Service’s 
ability to support the Crown in its relationships with Māori to uphold 
Te Ture mō Te Reo Māori 2016/the Māori Language Act 2016. 
 

5.12 Minister Willis then added a further clause to show that she understood 

the Government’s obligations to promote and protect te reo Māori:41 

The payment of allowances can also be justified where the agency 
can demonstrate that payment of that allowance will further the 
Crown’s meeting of its obligations under Te Ture mō Te Reo Māori 
2016/the Māori Language Act 2016 or any other Act and/or where 
the payment of the allowance will be an effective way for the 
Crown to uphold its obligations under the Treaty of Waitangi.  

5.13 What can be taken from these iterations, albeit still in draft form, is that 

the wording being used limits the provision of te reo allowances to 

 
38 Wai 3327, Brief of Evidence of Alexandra Patricia Ann Chadwick [27 May 2024], at 

[57]. 
39 Wai 3327, Brief of Evidence of Alexandra Patricia Ann Chadwick [27 May 2024], at 

[70]. 
40 Wai 3327, Brief of Evidence of Alexandra Patricia Ann Chadwick [27 May 2024], at 

[74]. 
41 Wai 3327, Brief of Evidence of Alexandra Patricia Ann Chadwick [27 May 2024], at 

[77-78]. 
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occasional roles and to the fulfilment of the Crown’s legislative 

obligations - legislative obligations which are currently being reviewed 

and are likely to repealed and/or redefined.42 

5.14 Accordingly, from the draft GWPS wording above, and although it may 

be complex to interpret, it is still reasonably foreseeable that Minister 

Willis will achieve her original objective of removing te reo allowances 

or, at the very least, will limit or reduce them.   

5.15 In any event, the draft GWPS clause is complex, unclear, and therefore 

inconsistent with the protection, promotion and revitalisation of te reo. 

6.0 THE PUBLIC SERVICE COMMISSION, TE TIRITI O WAITANGI AND 

TE REO MĀORI  

6.1 This is possibly the first time the Public Service Commission has been 

before the Waitangi Tribunal.  

6.2 The Public Service Commission is part of the core machinery of 

government.  It is the working arm of government.  So, it follows that it 

is critical that it understands the Crown’s obligations under te Tiriti to 

Māori and to te reo.  

6.3 What can we take from the hearing in respect of the Public Service 

Commission’s handling of allowances for te reo? 

6.4 Crown witnesses have said that the Crown is aware of its te Tiriti 

obligations, and has and is taking advice on those obligations as they 

relate to reo Māori policy decisions.43 

6.5 In this regard, the Crown and its witnesses have suggested that there 

is no real need for concern around the coalition government’s policies 

because there are still processes to be adhered to including the 

provision of free and frank advice and other mitigating factors.44   

 
42 Wai 3300, #A22(a), Briefing paper – Te Arawhiti to Minister for Māori Crown Relations 

and Minister for Treaty of Waitangi Negotiations [4 December 2023], at 7.   
43 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 380-381.  
44 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 193.  
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6.6 The Crown says its expectations regarding allowances are still being 

developed as part of the draft GWPS but, in any event, it will be the 

first time that te reo allowances are put into policy, enabling the Crown 

to be more “thoughtful and considered” in the way it fulfils its treaty 

obligations, as well as work towards its greater aspiration to have a 

base level of te reo Māori within the public sector.45 

6.7 The sentiment in the Crown’s position outlined above is just not true 

when it comes to the Public Service Commission.   It is not true against 

the facts and circumstances before this Tribunal, and against the 

environment in which this Government is governing and leading this 

country.    

Issue analysis  

6.8 The treaty is absent: When it comes to the Public Service 

Commission and the issue of allowances, the treaty is absent from 

submissions and evidence.  The treaty is absent in briefing papers, 

and it is absent in advice.  What can be taken from this omission, is 

that Te Tiriti o Waitangi is not something that is squarely in the minds 

and thinking of those in the Public Service Commission that are 

responsible for the allowance issue.   

6.9 Devolved responsibility for Treaty analysis: As Ms Chadwick 

explained, the Public Service Commission defer to other agencies for 

advice on the treaty consistency of its policies including Crown Law, 

Te Arawhiti, and Te Puni Kōkiri.  What can be taken from this is that 

analysis of the treaty, if it is done, is internal and without guidance from 

Treaty partners or other experts.46  The feedback loop regarding treaty 

consistency is also constrained to the parameters/timing/mode of 

engagement set by the Public Service Commission.  There have been 

few, if any, checks and balances in place for ensuring proper treaty 

analysis is undertaken.   

 
45 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 228. 
46 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 383.  
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6.10 Timing of internal consultation: Ms Chadwick said that the advice 

and consultation was robust, and that they had sought feedback from 

all of the effected agencies.47  However, when you look into the 

consultation process you can see same-day turnaround of advice (time 

pressures),48 amendments being made on foot and on a moving scale 

(for example, Te Taura Whiri giving feedback on the allowance clause 

and the wording had already shifted), and consultation being carried 

out over the Christmas close down period.  When prompted in cross 

examination, Ms Chadwick revealed there was a tight timeframe 

because of concerns for imminent collective bargaining (which aligns 

with the Minister’s objective to stop allowances).  Despite initial time 

pressures, the current situation is that the GWPS is still in draft form 

awaiting further action. 

6.11 A lack of transparency:  In both her oral and written evidence, Ms 

Chadwick noted that the advice provided by Crown law is privileged, 

and not waived.49  This, along with many redactions in Ms Chadwick’s 

evidence and accompanying documents, led counsel to carry out an 

analysis of the redactions.  This analysis is attached as Appendix A.  

Many redactions that are deemed “irrelevant” by the Crown, could 

have provided context or explanation to the policy development, 

insight into how feedback was weighed and incorporated into the 

GWPS, and what options were presented to the Minister for 

consideration.  Counsel considers this lack of transparency unhelpful 

and central to why there is so much confusion in this inquiry.  

6.12 Language: The language used by the Public Service Commission in 

both its evidence and policy development is misleading.  For example, 

the difference between allowances and bonuses, and the suggestion 

that the Crown is making “commitments to te reo”.  The term 

“commitment” has positive connotations, however the policy directives 

 
47 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 353, 384. 
48 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 366. 
49 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 381.  
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in the coalition agreements and subsequent government actions are 

digressive and negative.50 

6.13 Draft GWPS does not reference te Tiriti: Counsel put questions to 

Ms Chadwick in respect of references to te Tiriti in the current draft 

GWPS.  After pointing out that the Minister had crossed out references 

to the Treaty of Waitangi,51  Ms Chadwick was asked whether the 

treaty was located elsewhere in the GWPS.  Her response was that 

the treaty was not explicitly referenced:52 

…the Public Service Act is referenced and obviously section 14 
in the Public Service Act requires public servants to support the 
Crown in its relationship with Māori under the Treaty.  So, 
there’s not an explicit reference but it’s reference through the 
Public Service Act.  

6.14 When asked about the feedback agencies and unions had provided on 

the draft GWPS noting that there was no reference to te Tiriti o 

Waitangi, Ms Chadwick said:53 

So, we had this feedback that there wasn’t a specific reference 
te Tiriti the clause which we have just been speaking about that 
was crossed out was drafted to reference that and then the 
Minister’s preference was not to have that clause and then we 
just referenced the Public Service Act so that’s where it ended 
up.  

6.15 This is not considered a protective approach to te Tiriti, especially 

given the coalition agreement policy to review treaty provisions in 

legislation:54 

Conduct a comprehensive review of all legislation (except when 
it is related to, or substantive to, existing full and final Treaty 
settlements) that includes ‘The Principles of the Treaty of 
Waitangi’ and replace all such references with specific words 
relating to the relevance and application of the Treaty, or repeal 
the references. 

 
50 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 245. 
51 Wai 3327, #A42(a), Appendix A: Accompanying Bundle to brief of evidence of 
Alexandra Patricia Ann Chadwick [7 June 2024], at 103-104 [TKM 001.1581]. 
52 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 370.  
53 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 370. 
54 Coalition Agreement - New Zealand First (nzfirst.nz). 
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6.16 Counsel note that the Public Services Act is included in the review of 

legislation that includes Treaty principles.55 

6.17 The promotion of te reo is at risk when the treaty is absent from policy 

(like the current draft of the GWPS compared to the GWPS 2021).  

This was supported by Mr Apanui-Barr who said that it is a retrograde 

step back to remove references to te Tiriti o Waitangi and 

compromises the broader goals of Te Taura Whiri to promote te reo 

within the Government.  

6.18 To conclude this section, we turn to the Crown explaining the policy 

problem regarding allowances.  As Ms Chadwick says:56 

So, the policy problem all along has been how do we properly 
remunerate for these skills.  I think what was being responded 
to there is that there was concern in the media raised and 
discussion about payment of allowances generally to public 
servants and top of base salary.  I think it’s’ really important that 
with taxpayer money, we carefully turn our minds to how we 
spend that money and that every Chief Executive has that 
responsibility.  I think that’s just a general comment on if the 
Minister wanted to understand that that was something that she 
could do.  

6.19 What is more likely happening is that the Public Service Commission 

is now retrospectively providing advice against the coalition agreement 

policies and Ministerial preferences, and, in doing so, reconciling 

irregularities and failures in its policy development as well as reading 

down the impact and prejudicial nature of these actions, particularly 

where they seek to target and cancel te Tiriti o Waitangi and the 

recognition of Māori rights; in this case te reo.   

6.20 The issues arising in the context of te reo and the Public Service 

Commission are no different and not apart from the other coalition 

agreements that are before the Waitangi Tribunal; te reo is like Te Aka 

Whai Ora, it is like section 7AA of the Oranga Tamariki Act, and it is 

 
55 Wai 3300, #A22(a), Briefing paper – Te Arawhiti to Minister for Māori Crown Relations 
and Minister for Treaty of Waitangi Negotiations [4 December 2023], at 7.   
56 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 362. 
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like Māori wards.  Te reo is just another vehicle for the Government to 

further advance its political imperatives. 

6.21 What can be seen to date in this inquiry is despite the Crown’s 

confidence and assurances that matters are in hand regarding te reo, 

the Public Service Commission do not have the expertise or 

competency to handle matters concerning te Tiriti o Waitangi; and te 

reo being a tāonga protected under te Tiriti.   

6.22 On that basis, there is an important role for the Tribunal to recalibrate 

the functions of the Public Service Commission and bring it back into 

alignment with te Tiriti o Waitangi, something Crown witnesses have 

acknowledged.57 

7.0 KUPU WHAKAKAPI  

7.1 The Crown is trying to have it all ways in this inquiry.  

7.2 The Crown cannot claim to be acting consistently with te Tiriti as it fails 

to engage with its te Tiriti partner.   

7.3 The Crown cannot say it respects and appreciates the significance of 

te Reo Māori as a taonga58 when it is facilitating the demotion of te reo.   

7.4 It cannot say the coalition agreements’ policies are not Crown policies 

when Cabinet has endorsed the agreements, and those agreements 

guide and direct Ministers to work to implement those policies.59  

7.5 In the early 1900s, the Governments of the time implemented 

legislation and policies to stop the speaking of te reo Māori.  

Parliamentary debates and speeches show us how government 

officials thought at the time.  It was clear they believed there was no 

value in the survival of te reo Māori and actively sought its 

extinguishment. 

 
57 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 443. 
58 Wai 3327, #4.1.007, Hearing Transcript - Week 1 [10-14 June 2024], at 206, 346, 

406, 411, 442.  
59 Wai 3327, A043(a), Cabinet Office Circular [25 March 2024], at 218 (TKM.003.0438). 
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7.6 Unfortunately, the governments of the time were successful.  Their 

actions caused the demise of te reo Māori to a point where it almost 

became extinct.  Their actions were in breach of te Tiriti and its 

principles.   

7.7 There is the potential for history to repeat itself with this Government.    

7.8 This Government has a responsibility to show leadership and direction 

consistent with te Tiriti o Waitangi.  

 

 

I TĒNEI RĀ, te rā 5 o Hūrae 2024, ki Whangārei  

 

  

____________________________________________ 
Dr Season-Mary Downs/Chelsea Terei-Tipene/Majka Cherrington  
Ngā rōia mō ngā kaikerēme 
 
 




