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LEGAL FRAME WORK - TE TIRITI O WAITANGI

1.  The Claimants assert that the Crown should deal with Maori in an honourable and good
faith way, and should ensure the protection and prosperity of Maori as a people including

their economic, physical, spiritual and cultural wellbeing.

2. The following principles are relevant to the issue of Te Reo Maori being discouraged in
the public sector:

a)  The Principle of Tino Rangatiratanga,
b)  The Principle of Kawanatanga:

c)  The Principle of Active Protection;

d)  The Principle of Partnership; RECEIVED
Waitangi Tribunal
e)  The Principle of Equality; 5 Jul 24

Ministry of Justice
f)  The Principle of Mutual Recogntion; and WELLINGTON

g)  The Principle of Good Government.
The Principle of Tino Rangatiratanga

3. The principle that the Crown should actively protect te tino rangatiratanga is paramount
to the Claimants. This protection is not merely a simple acknowledgement of tribal
autonomy and self-management, it also includes a requirement that the Crown actively
protect and support the Claimants in the exercise of their rangatiratanga. According to

the Tribunal in Te Paparahi o te Raki: *

Rangatiraexpected that, in accordance with Te Tiriti, their authority would continue to
be recognised and respected and they would continue to exercise their rights and

responsibilities to their hapt in accordance with tikanga.

4.  The substance and process of what is being proposed positively denies the authority of

rangatiratanga, the place of tikanga as the first law of Aotearoa, and the status of Te Tiriti

L Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of the Te Paparahi o Te
Raki Inquiry (Wai 1040, 2022) at 2.4.1.
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as aninternational treaty between two sovereign nations. The unilateral policies proposed
by the Crown seeks to effectively remove its constitutional obligations to recognise
rangatiratanga under Te Tiriti from the exercise of its assumed right of government in
Aotearoa New Zealand through legislation, policy directives, Crown agencies, delegated

bodies, courts, Waitangi Tribunal, and other arenas.

5. The processes adopted have systematically denied Maori a voice at any stage of the
process. Maori, as one party to Te Tiriti, have not sought either of these measures, they
have been excluded from decisions on whether or not they should proceed, and they have
had no input appropriate processes or their proposed implementation. Any involvement
would occur only after the Crown has made the decisions in Cabinet.

The Principle of kawanatanga

6. The Report on Stage Two of Te Raki reiterated the Stage One finding there was no
cession of sovereignty and Te Tiriti conferred a limited function on kawanatanga. The
expectation outlined above was that rangatiratanga and kawanatanga would co-existand

operate to advance the wellbeing of the nation. The Te Raki Report observed how:

As the treaty relationship unfolded ..., it was characterised by the Crown overstepping the
bounds of kawanatanga, in conjunction with continual erosion of Maori tino
rangatiratanga. 2

7. There is no pretence of co-existence and constraint on kawanatanga. The Crown is
exercising unbridled power. The Coalition Agreement that underpins the proposalsis the
result of political horse-trading between three minority political parties to form a
Coalition Government. That Government is consciously proposing to use its temporary
majority in Parliament to permanently initiate policy changes in ways that cause serious

violence to the kawenata tapu of Te Tiriti and te reo Maori.

8.  Senior public officialsare in an invidious position as servants of the Crown. They claim
a stewardship role in relation to the Constitution, including Te Tiriti; at the same time,
they see it as their duty to serve the Government of the day and the Crown Minister who
is directing their work. Once Ministers make a decision, the officials’ role is to advise on

ways to implement the decisions.

2 At [xxiv].



10.

11.

The issue here is not the commitment to implement the Coalition Agreement itself.
Similar language (in relation to the need for the public service to be familiar with the
coalition agreements and to have processes in place to implement them) has been used in
relation to other coalition agreements, for examplein 2017, though it is worth noting that
all coalition agreements could be more explicit about the constitutional framework
(including Te Tiriti o Waitangi) within which such agreements sit. What is different in
this case, as evidenced already by the actions of this Coalition Government, is that the
ACT and New Zealand First parties that secured these measures in their respective
Agreements with the National Party are exercising effective leverage to secure their
implementation; and it is the substance of these measures, and the approach to
implementing them, that is unprecedented. The leverage reflects the configuration of the

coalition and the political dynamics among the parties.

The elevation of naked political power over Te Tiriti obligations has been blatant. These
actions and omissions of kawanatanga must be seen as part of a broader political and
ideological platform that is hostile to Te Tiriti. The Coalition Government’s contempt for
Te Tiritiis evident in its many policies that have dismantled agencies, practices and laws
that have provided some recognition and space for Maori, albeit well short of

rangatiratanga.

The Crown, through this Government, has shown itself to be untrustworthy and self-
serving and has acted systematically and blatantly in bad faith. This far exceeds any

legitimate role for kawanatanga under Te Tiriti.

The Principle of Active Protection

12.

The Crown has an obligationto “actively protect” rather than to merely “protect”. Since
the release of the Te Reo report, the Tribunal has broadly applied this principle to nga
taonga katoa including Te Reo me 6na tikanga, Maori culture and the like. In 1986, the
Tribunal released the Report of The Waitangi Tribunal on the Te Reo Maori Claim (“the
Te Reo Report) which recommended that a supervising body be established by statute
to supervise and foster the use of the Maori language.® Additionally, the Tribunal

recommended te reo Maori be made an official language of Aotearoa New Zealand.

3 Waitangi Tribunal (Wai 11, 1986) The Report of the Waitangi Tribunal on the Te Reo Maori Claim at 51.



13. The Waitangi Tribunal’s findings in in Ko Aotearoa Tenei (Wai 262), record the Crown’s

14.

15.

failure to properly support Maori revitalisation efforts in the 30 year period since the
1980s. The Crown’s Maori Language Strategy (“the MLS”) was criticised by the
Waitangi Tribunal in Ko Aotearoa Tenei. It was “intentionally high-level, and so lacking
in ambition that its goals were either easily achievable or so vague as to be meaningless”.*
The Waitangi Tribunal in Ko Aotearoa Tenei found that Crown resourcing for arresting
language decline was deficient and that in the competition for Crown resources, “te reo

must take a reasonable degree of preference”.®

The Tribunal inthe 2021 He Paharakeke report upheld the Tribunal’s findings inthe 2017
Tii Mai te Rangi! which found that “the obligation to actively protect Maori interests is
heightened in the knowledge of past historical wrongs done by the Crown, and any
prejudice that has affected subsequent generations”.® This is directly applicable to

revitalisation of te reo Maori.

This claim relates to a treasured taonga of Maori, in particular te reo Maori. The claim
also concerns the Crown’s obligation to foster, support and assist the exercise of
rangatiratanga by Maori in the public sector. In the context of this taonga, te reo Maori,

the Crown’s duties under Te Tiriti include:
a) A duty to actively to protect and promote te reo Maori and matauranga Maori.

b) A duty totakeaffirmative action to protect and sustain te reo Maori and matauranga
Maori, not simply a passive obligation to tolerate their existence. Where te reo
Maori and matauranga Maori are in a vulnerable state, the Crown may be required

to take especially vigorous action for their protection.

C) A duty to ensure that English language does not swamp te reo Maori and cause

further harm.

4 Waitangi Tribunal, Ko Aotearoa Tenei — A Report into Claims Concerning New Zealand Law and Policy
Affecting Maori Culture and Identity, Wai 262, 2011, Legislation Direct, Volume 1, at 165.

5 Waitangi Tribunal, Ko Aotearoa Tenei — A Report into Claims Concerning New Zealand Law and Policy
Affecting Maori Culture and Identity, Wai 262, 2011, Legislation Direct, Volume 1, at 166.

6 Waitangi Tribunal He Paharakeke, he Rito Whakakikinga Wharuarua: Oranga Tamariki Urgent Inquiry [Wai
2915,2021],at 107.



d)  An obligationto actively protect Maori rights. This includes the right to participate

in the public service in a Maori paradigm.

16. Te reo Maori is the cornerstone of Maori identity. Without it, Maori would not be able to

distinguish themselves between their English-speaking counterparts — Pakeha.

17. The Crown which has continued systematically and deliberately to overstep that limited
authority, taking its excess to an extreme with the proposed policies.

The Principle of Partnership

18. Recognition of the other Tiriti party iscommonly described as a partnership, although the
Lands case devalued that into an unequal relationship where the Crown is superior and

Maori are subordinate. The ACT Party does not even subscribe to that lesser standard.
19. The Principle of Partnership was first addressed in the Manukau report which stated that: ’

“It is in the nature of an interest in partnership, the precise terms of which
have yet to be worked out”.

20. After the release of this report, the jurisprudence on this principle has developed.
Following the 1987 Lands case,® successive Tribunal panels have adopted Justice
Cooke’s findings and accepted that Te Tiriti created this Principle of Partnership. There
has been a retrenchment from this position in recent times with significant findings by
the Te Paparahi o Te Raki Tribunal that Northern Maori neither ceded their sovereignty
nor was such cession in the contemplation of an ordinary reading of He Whakaputanga
o Nga Hapti o Niu Tireni and Te Tiriti o Waitangi which are documents that must be read

together for a proper understanding of the preamble to Te Tiriti.

21. The Tribunal considered the 1987 Lands case in the Orakei report. It stated that there are
two essential elements, the first was that the Treaty signified a partnership between the

races, and:®

“The second is the obligation which arises from, indeed is inherent in, this
relationship for each partner to act towards the other as Cooke P puts it at
370, “with the utmost good faith which is the characteristic obligation of
partnership.”

" Waitangi Tribunal, Manukau Report (Wai 8, 1985) at 70.
8 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA).
9 Waitangi Tribunal, Orakei Report (Wai 9, 1987) at 207



22. In the Wai 262 report, the Tribunal set out key principles which highlight the Crown’s
Treaty obligation in the context of taonga Maori.'° The key principles are partnership,

wise policy, adequate resources and Maori speaking Government.
a) Partnership:!?

“On the Crown’s part there must be a willingness to share a substantial measure of
responsibility and control with its Treaty partner. in essence, the Crown must share
enough control so that Maori own the vision, while at the same time ensuring its
own logistical and financial support, and also research expertise, remain central to

the effort. Partnership in the context of te reo should be a true joint venture.”
b) Wise policy:!?

“The state owes Maori two kawanatanga duties: transparent policies forged in the
partnership to which we have referred; and implementation programmes that are
focused and highly functional. Te reo Maori deserves the best policies and

programmes the Crown can devise”.
c) Adequate resources:*?

“The survival and growth of the Maori language requires sufficient resources. Just
what is sufficient depends on a reasonable assessment of the cost of implementing
the reo policies developed in partnership between the Crown and Maori —no more,

no less”.
d) Maori-speaking Government:1#

“it is time to transform the theoretical right to engage with the Government in

Maori into a practical reality.”

23. The Tribunal found in the Wai 262 inquiry that with reference to the four principles
required of the Crown in modern Maori-language policy, the Crown had failed in respect

of their duty to be a good partner; failed to provide adequate support and oxygen; failed

10 Waitangi Tribunal, Ko Aotearoa tenei Report (Wai 262, 2011) at 443 and 450.
11 Waitangi Tribunal, Ko Aotearoa ténei Report (Wai 262, 2011) at 450.

12 Waitangi Tribunal, Ko Aotearoa tenei Report (Wai 262, 2011) at 451-452.

13 Waitangi Tribunal, Ko Aotearoa ténei Report (Wai 262, 2011) at 452.

14 Waitangi Tribunal, Ko Aotearoa tenei Report (Wai 262, 2011) at 451.



to provide adequate priority to Te Reo in resourcing; and failed to become more Maori-
speaking and thus reflect the aspirations of a growing number of the citizens it

represents.*®

24. In the recent Oranga Tamariki report, the Tribunal made the following finding:

Once Ministers are sworn in and the government is formed, the executive so
constituted are responsible for meeting the Crown’s obligations to Maori under the
Treaty of Waitangi. It is a Treaty of Waitangi, nota proclamation of Waitangi, and
the Crown does not have a unilateral right to redefine or breach its terms. The
obligation is to honour the Treaty and act in good faith towards the Treaty partner.16

We therefore find that the Cabinet decision to approve the repeal of section 7AA in
the absence of good faith dialogue and engagement with its iwi and Maori partners
is a clear breach of the article 2 guarantee to Maori of tino rangatiratanga over kainga
and the principle of partnership.’

25. It is Counsel’s submission that the findings discussed above be taken into account and be

adopted by this Tribunal panel.
The Principle of Equity

26. The obligations arising from kawanatanga, partnership, reciprocity and active protection
required the Crown to act fairly to both settlers and Maori — the interests of settlers could
not be prioritised to the disadvantage of Maori.*® Where Maori have been disadvantaged,
the principle of equity —in conjunction with the principles of active protection and redress
— requires that active measures be taken to restore the balance.*® A further condition of
the Treaty relationship is the Crown’s duty to act with fairness and justice to all citizens.
Article III of the Treaty confirms that Maori have all the rights and privileges of British
subjects.?’ The Tribunal has found that this article not only guarantees Maori freedom

from discrimination but also obliges the Crown to positively promote equity.?

15 Waitangi Tribunal, Ko Aotearoa tenei Report (Wai 262, 2011) at 470.

16 Waitangi Tribunal, Oranga Tamariki (Section 7AA) Urgent Inquiry [Wai 3350, May 2024], at 28.

17 Waitangi Tribunal, Oranga Tamariki (Section 74A) Urgent Inquiry [Wai 3350, May 2024], at 29.

18 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2008) at 61-64

19 Waitangi Tribunal, Te Tau lhu o te Waka a Maui (Wai 785, 2008) at 5.

20 Treaty of Waitangi Act 1975, sch 1, art 3.

21 Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692,2001)at 48 and 62; Waitangi
Tribunal, Report on the Crown’s Foreshore and Seabed Policy (Wai 1071, 2004) at 133; Waitangi Tribunal, The
Mohaka ki AhuririReport (Wai 201, 2004) at 27; Waitangi Tribunal, The Te Arawa Mandate Report (Wai 1150,
2004) at 94; Waitangi Tribunal, The Offender Assessment Policies Report (Wai 1024, 2005) at 13 ; Waitangi
Tribunal, He Maunga Rongo, vol 2, (Wai 1200, 2008) at 428.



217.

28.

29.

The Tribunal has found that the Treaty principle of equity obliges the Crown to ‘meet a
basic standard of good government’, by acting in accordance with its own laws and
ensuring that Maori rights and privileges as citizens have the protection of the law in
practice.?? To thisend, initsinquiry into Te Rohe Pétae claims, the Tribunal said that the
Crown ‘should be accountable for its actions in relation to Maori and subject to

independent scrutiny’.?3

As was confirmed in the report of the Waitangi Tribunal into Health Services and

Delivery the Hauora Report:?*

In thisway, the principle of equity is closely linked to the principle of active
protection. Alongside the active protection of tino rangatiratanga is the
Crown’s obligation, when exercising its kawanatanga, to protect actively
the rights and interests of Maori as citizens. At its core, the principle of
equity broadly guarantees freedom from discrimination, whether this
discrimination is conscious or unconscious. Like active protection, for the
Crown to satisfy its obligations under equity, it must not only reasonably
ensure Maori do not suffer inequity but also actively inform itself of the
occurrence of inequity.”

In relationto health, the Tribunal noted in the Napier Hospital and Health Services Report
that achieving this long-term goal would be dependent on a broad range of State policies
and services.?® The Treaty principles of equity and active protection therefore require the
Crown to make every reasonable effort to eliminate barriers that may contribute to
inequitable outcomes. This may require additional resources, proportionate to address the

inequities that exist.

The Principle of mutual recognition

30.

This principle requires rangatiratanga and kawanatanga to move forward together and
beside each other, each recognising and respecting the values, laws, and institutions of
the other. This includes respect for tikanga Maori. The Crown cannot advance Pakeha
interests at the expense of Maori. This applies to Maori political and legal rights and not
just to their property rights.2¢

22 \Waitangi Tribunal, He Maunga Rongo, vol 2 (Wai 1200, 2008) at 428-429.

23 Waitangi Tribunal, Te Mana Whatu Ahuru— Pre-publication Version, Parts | and 11 (Wai 898, 2018) at 189.
24 Waitangi Tribunal, Hauora Report on Stage One of the Health Services and Outcomes Kaupapa Inquiry (Wai
2757,2019) at 34.

25 \Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001) at 64.

26 Above at 32, Te Paparahi o te Raki Stage 2 at p.86.



31. Both Coalition Government measures do the opposite. There has been no engagement
with tikanga or te reo Maori experts or with hapii, iwi, whanau, hapori or Maori entities.

The content or process of what has been proposed show neither recognition nor respect.
The Principle of Good Government

32. After nearly two centuries of contact with Europeans, the Maori Language of New
Zealand was by the 1960’s, threatened with extinction. A series of grassroots
regeneration efforts that established adult, preschool, and autonomous school immersion
programmes over the past two decades increased substantially the number of Maori who

and use their language.

33. In 1986, a claim to the Waitangi Tribunal was made with regards to Te Reo Maori, this
was claim Wai 11.2” The Tribunal confirmed that Te Reo Maori was identified as a
‘taonga’.?8 That position remains. For that taonga to survive and thrive the processes that
protect it need to be supported by active development of governance arrangements built

on the principles of good governance and partnership steeped in Tikanga Maori.

27 Waitangi Tribunal Report of The Waitangi Tribunal on The Te Reo Maori Claim (Wai 11, 1985).
28 Te Tiriti o Waitangi, The Treaty of Waitangi, Article II.





