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MAY IT PLEASE THE TRIBUNAL:

INTRODUCTION

1.

5.

This Statement of Claim is filed on behalf of Ipu Tito-Absolum on behalf of herself and her

whanau, Te Mahurehure and Te Rauwawe hapu (the Claimants).

The named claimant Ipu Tito- Absolum confirms on behalf of herself, her whanau, Te
Mahurehure and Te Rauwawe hapu, and the Collective of Hokianga hapu she represents, that
this claim falls within one or more of the matters referred to in section 6 (1) of the Treaty of

Waitangi Act 1975, namely that;

a. They are Maori;
b. They have been and continue to be or are likely to be prejudicially affected by the
various Acts and Crown policies, practices, acts and omissions adopted by or on behalf

of the Crown or its agent.

The Claimants confirm that the Crown is responsible for the various Acts, or statutory

instruments, or policies or practices, or acts or omissions as is set out in this claim.

Itis noted that this claim makes reference to some specific Crown Military or Military type
events that are historic in nature but are included to provide context that highlights that Te
Mahurehure and Te Rauwawe hapu were involved as active participants to varying degrees in
many of the historic events referred to and their involvement has shaped the history of these
hapu and their record of interaction with the Crown over decades, as advocates for protecting
Maori rights and Te Tiriti/Treaty interests is important to understand. In all other respects the

claim is a contemporary claim.

The Claimants ask that the right to amend their statement of claim in the future be granted.

THE TREATY PRINCIPLES

6.

The Claimants assert the significant principles of the treaty that are relevant and apply to this
claim in no particular order of importance are:

a. The principle of active protection;

b. The principle of partnership;

c. The principle of equity;

d. The principle of consultation;



e. The principle of options; and

f.  The principle of good governance.

FIRST CAUSE OF ACTION - NGAPUHI RANGATIRA DID NOT CEDE THEIR SOVEREIGNTY TO THE
CROWN BY SIGNING TE TIRITI O WAITANGI/ THE TREATY OF WAITANGI IN 1840

7.

10.

11.

12.

13.

THE CLAIMANTS ALLEGE that the Crown breached Te Tiriti o Waitangi/ the Treaty of Waitangi
in 1840 by assuming that Ngapuhi Rangatira in signing Te Tiriti/ The Treaty gave their consent

to the cession (for ever more) of their sovereignty to the Crown.

PARTICULARS:

The Claimants affirm that their Ngapuhi ancestors including the Rangatira named Pii from Te
Mahurehure who signed Te Tiriti/ the Treaty in 1840 did not cede their sovereignty but rather

affirmed it.

The Claimants further affirm that Tino Rangatiratanga is expressly guaranteed in Te Tiriti/the

Treaty.

The Claimants affirm that in the conceptual context, Tino Rangatiratanga and the exercise of
Tino rangatiratanga is in fact confirmation that they hold sovereignty over their domain and
that the continuous exercise of Tino Rangatiratanga by Ngapuhi confirms continuing exercise

of sovereignty over their domain.

For the purposes of clarity domain means depending on the context, the rohe of Te

Mahurehure, or the entire rohe of the Hokianga Collective, or the entire rohe of Ngapuhi.

The Claimants affirm that in terms of Te Tiriti/the Treaty jurisprudence in a modern context, it
is the principles of the treaty that are used by the Tribunal as the yardstick to assess and
determine Crown conduct in terms of whether its acts and or omissions have been compliant

with or have breached Te Tiriti/ the Treaty.

The Claimants affirm that the Crown has breached and continue to breach the principles of Te
Tiriti/the principles of the Treaty and in particular these principles include active protection,
partnership, equity, of options, consultation, and good governance and as a consequence of

these breaches the Claimants have suffered prejudice.



SECOND CAUSE OF ACTION — THE CROWNS RIGHT TO EXERCISE KAWANATANGA AS AGREED IN
1840 HAS BEEN INTERPRETED BY THE CROWN TO MEAN A RIGHT THAT ALLOWS THE CROWN TO
USE STRONG ARM TACTICS TO SUPRESS AND CONTROL MAORI

14. THE CLAIMANTS ALLEGE that the Crown used its right under Kawanatanga to make laws in the
early 19" century that applied to Pakeha (resident in New Zealand at the time), and to Maori
alike, when the authority to do that was never ever consented to by Maori. The Crown used its
assumed power to make laws to subsume tikanga (the first law of Aotearoa) and stimmy any
chance of Maori as the indigenous inhabitants of Aotearoa to properly formalise their rights to

self-development and self-government.

PARTICULARS:

15. The Claimants affirm that their Ngapuhi ancestors in signing Te Tiriti/ the Treaty agreed to
Kawanatanga which allowed the Crowns appointed Governor to Aotearoa to make laws for
governance purposes. However, that authority was limited to allowing the Governor to govern

his own citizens and other pakeha foreigners residing in the country at the time.

16. The Claimants affirm that William Hobson (the first Governor) operated outside the authority

Kawanatanga give him.

17. The Claimants assert the Governor made laws by proclamation which applied not only to
British citizens and pakeha foreigners, but to Maori as well. That practise was adopted by
subsequent Governors, and later, the same approach was also adopted by settlor governments
that were elected. The action of the Crown was deliberate, and the Claimants affirm their
belief the Crown never ever intended to work in partnership with Maori even though the
balance of authority of the Governor relative to Rangatira was fully debated and accepted prior
to Te Tiriti/ the Treaty being signed. The claimants affirm their Ngapuhi ancestors signed Te
Tiriti/the Treaty on the understanding the authority of the Governor in 1840 and indeed

throughout the 19t century and the Rangatira was that of equals.

18. The Claimants affirm that the settlor government that was set up and subsequent successor
governments adopted the same approach in that they made laws (by enactment in accordance
with colonial parliamentary processes) which they then proceeded to implement, and those
laws applied to Pakeha and Maori. The effect of the new laws was to relegate tikanga (the first

law of Aotearoa) to a subordinate position.

19. The Claimants affirm that the Crown used the threat of force of arms to enforce their policies
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20.

21.

22.

23.

and laws whenever they encountered resistance from Maori and they used these strong-arm
tactics to effectively stifle Maori political protests concerning Crown conduct especially in
relation to freshly enacted laws prejudicial to Maori. The Crown also engaged in heavy handed

tactics and fear mongering to quell protestors before they became problematic for the Crown.

The Claimants state that between 1845 and 1846 the Crown used military force against
Northern Maori Rangatira including Hone Heke from Kaikohe, and Kawiti from Waiomio. Hone
Heke’s protest actions involved chopping down the British flag staff in Kororareka, Bay of
Islands several times. Heke’s protests were politically motivated, and his actions were
supported by Kawiti of Ngati Hine. The Crown labelled both Rangatira rebels and declared war

on them and their followers.

In the early part of the Northern War the Crown sent a frigate to Hokianga and it sailed up the
Hokianga river to Kohukohu where it opened fire with cannons on a Maori village where the
family of the Rangatira Wharepapa were known to be residing. Wharepapa was a Te |hutai
chief who had fought alongside Hone Heke during the Northern War. The Claimants assert that
the attack on the village demonstrates in clear and unequivocal terms the extent to which the
Crown was prepared to go to subdue Rangatira protests, Crown conduct. The Claimants assert
that the Crown allowed a similar but much more severe attack on a village near Kawakawa less
than a year after the Kohukohu incident. On that occasion the Crowns naval vessels opened
fire with cannons on the coastal village destroying it and killing villagers that were in residence

at the time.

The Claimants assert that in 1860 the Crown also declared war on Taranaki Maori who at the
time were actively protesting about the unjust conduct of the Crown towards them including

the blatant regard being paid to Maori property rights protected by Te Tiriti/the Treaty.

Later, the Crown extended the southern conflict to include Tainui Maori. Both Waikato and
Taranaki Maori were declared to be rebels and the Crown launched full-scale military campaign
against these tribes. Important battles include the Battle of Gate Pa and the siege and sacking

of Parihaka.

24. The Claimants affirm that at the conclusion of these wars the Crown confiscated very



significant amounts of the lands of those tribes. Tainui lost 887,808 acres! and Taranaki Maori

had 1,199,622 acres? taken.

25. The Crown subsequently went on to target other influential and significant Rangatira from
other areas including Rua Kenana, a Maori prophet from Tuhoe, whom the Crown was
eventually able to be arrest and deport to the South Island. Te Kooti was another Rangatira

that the Crown held an immense dislike for, also labelling him and his followers as rebels.

26. In the North, between 1893 and 1898, the Crown used military tactics against Te Mahurehure
hapu when Maori men took up arms against the Crown in opposition to imposed dog taxes,
road taxes, wheel taxes, and rates that they believed were unfair. A significant number of
Maori men of fighting age including very high ranking Rangatira were pursued, arrested and
imprisoned. Some were to be imprisoned away from their families for years before the matter
was resolved. Subsequent release of the prisoners did not occur until all taxes and rates owed
were paid and the individuals gave undertakings to desist with their protests. Te Mahurehure
hapu members had many of their guns confiscated during the dog tax war which caused severe
hardship for families because by then the hapu’s preferred method of hunting game (Pigs and
Birds) was by then the musket. These weapons that were confiscated were never returned to

Te Mahurehure.

27. The Claimants assert that the use of strong arm/military tactics by the Crown during the dog
tax war is an example of abuse of Parliamentary power and resulted in Te Mahurehure and Te

Rauwawe hapu and Ngapuhi suffering significant prejudice.

THIRD CAUSE OF ACTION — HE WHAKAPUTANGA — THE DECLARATION OF INDEPENDENCE DID NOT
COME TO AN END WHEN TE TIRITI / THE TEATY WAS SIGNED

28. THE CLAIMANTS ASSERT that He Whakaputanga o te Rangatiratanga o Nu Tireni “He
Whakaputanga” or the Declaration of Indepence affirmed New Zealand was an independent
nation whose sovereignty resided with the Rangatira and their hapu. From the Claimants
perspective, despite the passing of almost 200 years, Maori still retain sovereignty and He

Whakaputanga is as valid today in its meaning and the vision it held as the day it was signed.

" Royal Commission to Inquire into Confiscations of Native Lands and other grievances alleged by
Natives, Confiscated Native Lands and Other Grievances (Appendix to the Journals of the House of
Representatives, 1928 Session |, G-07, 1928), at 17.

2Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi (Wai 143, 1996) at 15, 107.
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PARTICULARS:
29. The Claimants affirm then on 28 October 1835 He Whakaputanga o te Rangatira o Nu Tireni
“He Whakaputanga” was signed by the chiefs of a confederation of Northern Tribes which

proclaimed New Zealand to be an independent sovereign nation.

30. The Claimants affirm that He Whakaputanga has never been altered since it was originally
signed and that its status, from a Ngapuhi perspective remains the same today as the day it

was originally signed.

31. The Claimants assert that in Stage 1 of the Te Paparahi o Te Raki Inquiry, the Waitangi Tribunal
dealt with the meaning of He Whakaputanga me Te Tiriti which it subsequently reported on in

2014 which is referred to elsewhere.

32. Following the Stage 1 hearings, kuia and kaumatua of Ngapuhi commissioned an independent
report on the Ngapuhi Nui Tonu claim. That report entitled “Ngapuhi Speaks” was released in

20123

33. In the 2012 report at [3.1.1] under the subtitle ‘Effect of He Whakaputanga for Ngapuhi at
1835 and beyond’ the authors outlined immediate and ongoing effects that were identified by

Ngapuhi speakers which included some of the following bullet points:*

e He Whakaputanga affirmed the mana (paramount authority) of the Rangatira who signed it
and that of their hapu.

e He Whakaputanga affirmed the mana of Te Wakaminenga and its authority to deal with
matters at the international level and issues of common concern arising from interaction
with foreigners.

e He Whakaputanga proclaimed to foreign nations and the manubhiri (visitors) on hapu lands
the sovereignty of Te Wakaminenga and its confederated hapu; no foreign authority could
be established within their territories without the express permission and under the
direction of the Rangatira of Te Wakaminenga.

e He Whakaputanga expressed the Maori position as an international trading nation and

thus furthered the development of their international trading relationships.

3 Ngapuhi Speaks, Te Kawariki & Network Waitangi Whangarei 2012
4 Ngapuhi Speaks, Te Kawariki & Network Waitangi Whangarei 2012 at page 138
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e Along with the newly recognised Te Wakaminenga flag, He Whakaputanga was important
in ensuring Maori ships were recognised internationally and especially in foreign ports.

e Through He Whakaputanga the Rangatira gaven an assurance to the King of England that
they would take care of his subjects on their lands and asked the King to support their
emerging international nationhood.

e He Whakaputanga affirmed Te Wakaminenga’s and Ngapuhi’s alliance with the British; it
sealed in writing the covenant between Ngapuhi and the British monarchs that began with
the face-to-face meetings between Hongi and other Rangatira with Kings George lll and IV.

o He Whakaputanga recorded the willingness of hapu and their rangtira to act in a collective
and unified way through Te Wakaminenga;

- To protect the mana and lands of the signatory hapu;

- To ensure that no tribe trampled on or denigrated the mana of another tribe or its
chief;

- To safeguard the prosperity and peace of the Te Wakaminenga domain, and the hapu’s
self sustaining way of life; and

- To apply their laws to the new situations that were facing them, including occupation

laws, trading laws, peace and good order.

34. The Claimants assert that while the Crown in 1835 and in the years following with ambivalence
in their closing submissions in the Te Paparahi o Te Raki Inquiry their Counsel agreed “The
Crown did not enter into any commitments through He Whakaputanga / the Declaration
because it was a unilateral assertion of authority and independence”. The authors later
commented that the Crowns closing submission that the position taken was somewhat

contradictory and inconsistent with historic evidence, and stating that:

Contradiction was indeed evident in the positions taken by the British Crown in the years
immediately following the 1835 signing of He Whakaputanga. On the one hand the Crown
recognised the Maori sovereignty and independence so clearly expressed in both He
Wakaputanga and the Declaration of Independence. The British acknowledgment of Maori
sovereignty went back well before 1835 but was reinforced with the King’s recognition of
the Te Wakaminenga flag and his official response to He Wakaputanga, understood by him

as the Declaration of Independence.®

5 Ngapuhi Speaks, Te Kawariki & Network Waitangi Whangarei 2012 at page 140-141.
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35. Furthermore, in a concluding remark the authors stated:

An important effect of He Whakaputanga for the British Crown in the late 1830s was that it
reinforced the understanding that New Zealand was an independent country and that any
treaty arrangement must have the sanction of its leaders and of the Rangatira of Te

Wakaminenga, in particular.®

36. The Claimants assert that in their opinion He Whakaputanga is as valid today as when it was
signed is consistent with their position that Ngapuhi did not cede their sovereignty in signing

Te Tiriti. That position is also consistent with the Tribunal Findings of the Stage 1 report.

37. The Claimants assert that the Crown position as expressed in their closing submission in the Te

Paparahi o Te Raki Inquiry is a breach of the principle good faith.

FOURTH CAUSE OF ACTION - THE COALITION GOVERNMENTS 100 DAY PLAN TO REBUILD THE
ECONOMY AND RESTORE LAW AND ORDER

38. THE CLAIMANTS ALLEGE that significant components of the Coalition governments’ 100-day
plan specifically target Maori and Maori rights that are protected by Te Tiriti/ the Treaty. The
Claimants assert that the government’s proposal for economic recovery favours the business
sector and business development at the expense of the social welfare state and Maori. The
governments implementation plan calls for and requires massive reductions in government
spending across all departments including social welfare and from the Claimants perspective it
targets those sections of the community who are most vulnerable and least able to fight back
against the proposed changes. The Crown has once again adopted strong-arm and heavy-
handed tactics to force rapid implementation of new policies. The Government has relied on
promises it made in its election campaign as justification for its actions. The Claimants assert
that the Crown has paid little or no disregard of the fact that Maori is the Crowns Te Tiriti
partner, and in addition, has made no attempt to consult with them before setting about the

process of implementing its new proposed changes.

PARTICULARS:

39. On 30 November 2023 the new Coalition government announced their 100-day plan designed

8 Ngapuhi Speaks, Te Kawariki & Network Waitangi Whangarei 2012 at page 141.
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to rebuild the New Zealand economy and restore law and order’, and on 30 November 2023

the plan was reported in the New Zealand Herald.

40. The Claimants assert that there are matters within the 100-day plan that directly impact on
and are prejudicial to Te Mahurehure and Te Rauwawe hapu, The Hokianga Collective of hapu,
and Ngapubhi. They include:

a. To stop all work on He Puapua;

b. Introduce legislation to disestablish Te Aka Whai Ora/the Maori Health Authority;

c. Begin disestablishing Te Pukenga; and

d. introduce legislation giving more powers to control gangs including wider policing powers

and to crack down on serious youth offending.

41. In addition, as part of the plan the Coalition government has developed policies to support the
implement of the 100-day plan, several of which include amending legislation without
consultation or discussion with the Crowns Te Tiriti/ the Treaty partner. The Claimants assert

several of the proposed legislative changes are prejudicial to Maori including:

a. The Coalition governments plan to amend section 58 of the Marine and Coastal Area
(Taku Taimoana) Act 2011 which will make it more difficult for applicants to obtain a
customary marine title (“CMT”);

b. Introduction of a Treaty Principles Bill which will ultimately allow the review of all
legislation containing references to the Treaty Principles and the Te Tiriti/the Treaty of
Waitangi and either result in removal of those clauses completely or limit those clauses
to such extent as to render them useless;

c. Repeal of section 7AA of the Oranga Tamariki Act 1989 which will remove the present
duty of the Chief Executive to recognise and provide a practical commitment to the
principles of the Treaty of Waitangi/ Te Tiriti o Waitangi as set out in section 7AA (2) of
the Act; and

d. Aplanto abolish the use of te reo names for Crown entities, public service groups, te reo
signs as part of a policy rollout that is fundamentally designed to diminish the status of

te reo as an official language of New Zealand.

STOPPING ALL WORK ON HE PUAPUA

42. THE CLAIMANTS ASSERT that He Puapua was an important Kaupapa for Aotearoa

7 Coalition government 100-day plan
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because it involved important discussions between the Crown and Maori about future options
concerning co-governance and provided for greater recognition of the fact that Maori have a
legitimate right to expect to be involved in the decision making and governance of Aotearoa
where their spheres of influence overlap and also, a right to exercise Tino Rangatiratanga to

the fullest extent possible which means the right to exercise self- government.

43. The Claimants asserts that stopping all work on He Puapua will step back by decades the

advances that have been achieved in Maori-Crown relations.

44. The Claimants assert Aotearoa’s standing in the international community will plummet. Our

country will be labelled racist.

45, The named claimant lpu Tito- Absolum asserts that Te Mahurehure and Te Rauwawe hapu
have had to battle racist government policies since 1840 and submit that the Crown’s plan to
scrap He Puapua will cause them prejudice and breaches the principles of active protection,

equity and options.

DISESTABLISHMENT OF TE AKA WHAI ORA/ THE MAORI HEALTH AUTHORITY

46. THE CLAIMANTS ASSERT that the decision to establish Te Aka Whai Ora/The Maori Health
Authority was a recommendation of the Waitangi Tribunal in its’ stage One Health Inquiry
Report. The Tribunal heard evidence that Maori Health statistics for Maori compared to non-
Maori were appalling and that Maori continued to receive substandard and inadequate
medical care. The claimants assert the Crown plan to legislate to disestablish Te Aka Whai
Ora/The Maori Health Authority as part of the 100-day plan has been imposed by the Crown
without consultation with Maori and demonstrates a blatant disregard for the Crown’s treaty
partner, and a complete failure to acknowledge the right of Maori to exercise Tino

Rangatiratanga as is guaranteed in Te Tiriti/the Treaty.

PARTICULARS:

47. The decision to establish Te Aka Whai Ora/ the Maori Health Authority was aimed at
addressing and improving Maori health outcomes.

48. The Claimants assert the legislation to disestablish Te Aka Whai Ora/ The Maori Health
Authority was rushed through Parliament with unprecedented urgency. In the present case the

three readings of the bill were rushed through parliament in one day.

49. The Claimants assert that Te Aka Whai Ora/The Maori Health Authority did not have any
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50.

51.

chance of succeeding because the Coalition government was not prepared to give the

authority sufficient time to work before it moved to disestablishment of the authority.

The Claimants assert the action of disestablishing the authority has wasted a huge amount of

hard-earned taxpayers’ money which is unacceptable.

The Claimants assert that the disestablishment of Te Aka Whai Ora/ The Maori Health
Authority breaches the principle of good government in that it targets Crown Redress
provisions that were negotiated and agreed upon between the Crown and Maori to address
partial settlement of past Crown breaches in the health sector that failed to improve and
irradicate disparities in poor health statistics for Maori. The Crown action demonstrates the

Crown will not always keeps its word and the Claimants view this as dishonourable conduct.

BEGIN TO DISESTABLISH TE PUKENGA

52.

53.

54.

55.

THE CLAIMANTS ASSERT that the Crowns plan to begin to disestablish Te Pukenga is short

sighted and will have serious ramifications for Maori rangatahi now and in the future.

The Claimants assert that Te Pukenga plays an important role in improving educational
qualifications and developing individuals’ readiness to enter the work force and it is

particularly relevant to individuals that our current education system has failed and is failing.

The Claimants assert that in the Kaikohe and Hokianga area the assistance given by Te Pukenga
has helped many individuals to enter the work force that they might not otherwise have been
able to achieve without the support and courses that were made available in these areas. The

Claimants assert that more than half of these rangatahi are Maori.

The named Claimant Ipu Tito-Absolum is a Trustee of Te Wananga o Hokianga that runs a
variety of programmes which cater for students and young adults. These include courses in
pre-nursing training, courses in pre-carpentry training, courses in te reo and matauranga Maori
and others. Many of these courses assist students who have minimal educational
qualifications as a result of the current school system having failed them, but the courses

offered also assist more able students as well.

56. The Claimants assert that many of the students that enrol in the courses they offer do so

because they cannot afford the costs to live away from home and the costs of a tertiary

education because their families are poor.
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57. The Claimants assert that if the disestablishment of Te Pukenga is implemented to the fullest
extent it will permanently cause organisations like Te Wananga o Hokianga, People Potential
training centres and others to shut down with the end result being that many of these young

people will end up dependant on Social Welfare to survive and a burden on taxpayers.

58. The Claimants assert that the plan to begin the disestablishment of Te Pukenga breaches the
principles of active protection and good government. The claimants say that when educational
schooling systems fail young people including Maori Rangatahi the Crown has a duty to
financially support those technical institutes and training organisations to ensure they can
continue to offer remedial educational courses that will allow students to gain qualifications
they missed out on while at school or as a result of leaving school prematurely, as well as

provide readiness for work courses and pre-training courses.

AMENDING SECTION 58 OF THE MARINE AND COAST AREA (TAKU TAIMOANA) ACT 2011

59. THE CLAIMANTS ASSERT that the Waitangi Tribunal Inquiry Report into the Marine and
Coastal Area (Taku Taimoana) Act 2011 noted that throughout the inquiry the Crown had said
that the Taku Taimoana Act balances Maori rights against other public rights in Te Taku
Taimoana. However the Tribunal went on to find on numerous occasions, this balancing
exercise has been unreasonable, arbitrary, and unjustifiably restrictive of important Maori
customary rights and interests that require greater recognition and protection. The Tribunal
found the Crown had breached the Treaty principles of active protection, equity and equal
treatment and in doing so has caused and/or will likely cause prejudice to Maori. As the Crown
has failed to achieve a proper balance, the resulting restriction on Maori customary rights and
interests in this significant taonga is expropriatory. The overall effect on the rights available
under the Act is also a breach of the treaty principles of active protection, equity, and equal
treatment. Consequently, the no-ownership regime itself is in breach of the same Treaty

principles.

60. The Claimants assert that while the Waitangi Tribunal has made it clear that while the Marine
and Coastal Area (Taku Taimoana) Act 2011 is a move in the right direction and an
improvement on the Foreshore and Seabed Act 2004 there is still a need for significant
amendments to the legislation. The Claims submit that the fact that the Coalition has sought to
specifically target section 58 for amendment and those proposed changes will in fact reduce

further the bundle of rights Maori have under the Act is from the Claimants perspective an act
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of bad faith towards the Crowns Te Tiriti/Treaty partner because there doesn’t appear to be
any indication at least at present to amend other sections in the Act which the Tribunal has

identified as in need of amendment.

PARTICULARS:

61. In respect to section 58 the Claimants assert that the proposed amendment will make an
applicants’ ability to obtain a CMT more difficult which will mean the final number of

applicants that are granted a CMT will be lower.

62. The Claimants assert that while the Tribunal did conclude that there was a presumption in
favour of a customary marine title, it noted Maori would still have to demonstrate in evidence
that their iwi, hapu, or whanau hold the specific area in accordance with tikanga. As for the
other key element of the customary marine title test, the Tribunal raised concerns around the
requirement for Maori to demonstrate they exclusively used and occupied the relevant area
‘without substantial interruption’. In the Re-Edwards case (Whakatohia Number 2) the Court of
Appeal held this was largely a question of fact which was more favourable than the lower court
decision. However, the Tribunal nevertheless recommended removal of the wording ‘without
substantial interruption’ at section 58(1)(b)(i) which in their words “was considered

unnecessary and added unnecessary complexity to the test”.

63. The Claimants assert that the proposed amendment to section 58 is likely to significantly
reduce the number of successful applicants (when their applications are heard) who can be

granted a CMT.

64. The Claimants assert the proposed legislative changes breaches the principles of active

protection and partnership.

THE PROPOSED TREATY PRINCIPLES BILL

65. THE CLAIMANTS ASSERT that the introduction of a Treaty Principles Bill has a strong chance of
passing through Parliament with minimal changes. This is not a matter of whether the Bill has
merit or not but is simply because the Coalition Government has the numbers to get the Bill
through the House.

66. The Claimants assert that Maori according to the latest New Zealand Statistics available only
make up 16% of the population. The Claimants assert it is well known that in a democratic
system, the system will rarely guarantee or confirm interests of minority groups. However, the

Claimants assert that in an ideal and just society, the interests of all minority groups should be
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recognised and catered for.

67. The Claimants assert that there is a fundamental flaw behind the proposed Bill because it seeks
to undo what previous governments and the courts have agreed/decided to do for Maori.
Those previous agreements/decisions whether they have come from the parliamentary arm of
Government, or the judicial arm of Government matters little but what is important is that
they are remedial, or remedy/settlement based and what they represent is righting Crown

wrongs afflicted on Maori in past times that have caused prejudice.

68. The Claimants assert that the Treaty Principles Bill is fundamentally Right-Wing policy designed
to diminish or remove treaty principles, and Te Tiriti/the Treaty completely from existing
legislation. The Claimants say that would be completely unjust because it is interfering with

remedy agreements.

69. The claimants assert that the proposed Treaty Principles Bill is an abuse of Parliamentary

power which will cause prejudice to Maori and set back race relations in New Zealand decades.

70. The Claimants assert the there is real potential if this Bill passes through Parliament and
becomes law, that it will not only damage Maori, but it will irreparably damage the status of Te

Tiriti/ the Treaty and the foundation of New Zealand as a nation.

71. The Claimants assert that the Crown policy behind the Treaty Principles Bill is inconsistent with
current international judicial trends in world courts and Supreme and Federal courts of
numerous nations that reflect increasingly favourable decisions confirming indigenous rights
and interests that were thought lost in the colonisation process. The Claimants assert that the
proposed Treaty Principles Bill breaches the principle of active protection and good

government.

REPEAL OF SECTION 7AA OF THE ORANGA TAMARIKI ACT 1989

72. THE CLAIMANTS ASSERT that the plan to repeal section 7AA of the Oranga Tamariki Act 1989 is
a matter that should concern all members of the public but it definately is of significant
concern for Maoridom. The Claimants assert that the repeal of section 7AA will remove very
specific and precise procedural requirements that are required to be met in relation to the

practice of uplifting at risk Maori children from their family.

73. The Claimants assert that the uplift of any child from its parents is traumatic under any
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circumstances, but this is particularly true of children brought up as Maori. The Claimants

assert that if the proposed amendment is implemented it will clause prejudice to Maori.

PARTICULARS:

74. The Claimants state that the overall effect of the repeal of section 7AA will be to remove the
present duty imposed on the Chief Executive Officer to recognise and provide a practical
commitment to the principles of the Treaty of Waitangi/Te Tiriti o Waitangi which are fully set
out in 7AA(2) which the Claimants say are there to protect the rights of Maori children and
their parents and expressly identifies matters that must be considered in the event that a child
has to be uplifted. The Claimants assert that not only are the procedures designed to protect
the child but they are also there to minimise the trauma of uplift and long term damage that

can occur if the procedure is carried out in a culturally inappropriate manner.

75. The Claimants assert that Maori children are a taonga not only to their family but also to their
community because it is these children and their children’s children that will ultimately carry

the knowledge of their culture to the generations yet to be born.

76. The Claimants assert that the protections affirmed in section 77A must be safeguarded at all
costs. The Claimants assert that the duty on the Chief Executive Officer must remain, not be
diminished in any way. To do otherwise will be a breach of the principles of active protection

and will prejudice Maori.

THE PLAN TO DOWNGRADE THE STATUS OF TE REO THOUGH ABOLISHING USE OF TE REO NAMES
FOR CROWN ENTITIES AND PUBLIC SERVICE GROUPS AND USE IN OTHER PLACES OF PROMINANCE

77. THE CLAIMANTS ASSERT that the Coalition governments intention to remove te reo names
from public service departments and Crown entities and minimise te reo use in other areas will
destroy years of good work that has been carried out to lift the status of Maori and the
recognition that Maori as the indigenous people of Aotearoa have a right to their identity as
Maori and their unique culture. The Claimants assert that te reo is a foundation stone of their
culture and any actions that that are taken by the Coalition government to reduce, diminish
the use of te reo or reduce the numbers of people who are fluent in te reo or wishing to learn

te reo is wrong.

PARTICULARS:

78. The Claimants affirm that Waitangi Tribunal reported on the Te Reo Maori claim in 1986 and
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made recommendations that would lead to the revitalising of te reo and its use.

79. The Claimants affirm that the Government’s response to the recommendations included the
formation of the Maori Language Commission pursuant to the Maori Language Act 1987 and

also the recognition of te reo as an official language of New Zealand.

80. The Claimants assert that the National Party and New Zealand Party Agreement included

provisions that included:

e Ensure all public service departments have their primary name in English, except for those
specifically related to Maori; and
e Require the public service departments and Crown Entities to communicate primarily in

English — except those specifically related to Maori®

81. The Claimants assert that Maori understanding of the gods (Atua), the creation of the
universe, the explanation of how all living and non-living things are tied to the gods through

whakapapa are all transmitted through the medium of te reo.

82. The Claimants assert that the full understanding of their culture cannot be fully
comprehended without a thorough understanding of te reo because all the components of
the culture such as tikanga, history, and philosophy are all recorded in te reo, whether it be
through proverbs (whakatauki), action (haka), storytelling (korero purakau), or song

(waiata).

83. The Claimants assert that te reo is of immense value to Maori and that the revitalisation of
Maori culture has been significantly accelerated as a result of an increase in the numbers of

Maori who have fluency in te reo.

84. The Claimants assert that the Kohanga Reo movement, the subsequent opening of new Kura

Kaupapa schools have all contributed to higher levels of of fluency in te reo.

85. The Claimants also assert that academic achievement for Maori show that those students
who are educated in Kura Kaupapa schools is much higher than Maori students who have

been educated in mainstream schools where the principal language is English.

8 National Party- New Zealand First party Agreement at page 10
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86. The Claimants assert that the Coalition governments plans to downgrade the status of te reo

breaches the principle of active protection and is prejudicial to Maori.
RELIEF SOUGHT:

87. The Claimants seek relief by way of the following:

e afinding that the Crown has breached Te Tiriti o Waitangi/the Treaty of Waitangi
and the principles of the treaty by pursing current policies which prejudice Maori;

e that the Claimants claim is well founded; and

e that the Tribunal make recommendations that the Coalition government rethink its
short and long term strategies for the rebuilding the economy and restoring law and
order and re-engage in conversation with the Claimants and Maori to develop new
policies that that are not prejudicial to Maori or will destroy what previous
governments have agreed to particularly in relation to redressing and settling past

failures of the Crown that have caused prejudice and damage to Maori.

Daniel Watkins / Roslyn Park

Counsel for the Claimants
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