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Ko Nga Kaitono — Tiwharetoa te Iwi, Tiiwharetoa te Hapii

This claim is filed by:

1.1. Ta Tumu te Heuheu Tukino VIII, Te Ariki o Ngati Tuwharetoa, for
and on behalf of Ngati Tiwharetoa

1.2.  Wiari Milton Rauhina, Chair of Te Kotahitanga o Ngati Tuwharetoa
(TKNT), on behalf of Nga Hapii o Ngati Tuwharetoa, as set out on

the intitulement.

TKNT, a trust that serves as the post-settlement governance entity for
Ngati Tawharetoa, supports the claim and has authorised filing on behalf

of nga hapii o Ngati Tawharetoa.

Ngati Tiiwharetoa are the descendants of Tiiwharetoa and Tia and other
tipuna who have occupied the Taupd region continuously since the arrival
of the Te Arawa waka. According to their tikanga, nga hapt o Ngati
Ttawharetoa are linked by whakapapa and ahi ka roa to the lands of their

traditional rohe and their taonga tuku iho.
Te Ahi Tamou

‘Te Ahi Tamou’ are the geothermal resources which Ngati Taiwharetoa
iwi and hapii hold customary title and rights to according to their tikanga
(customary law), through whakapapa, the feats of their tupuna

Ngatoroirangi, and their ahi ka roa.

According to the matauranga of Ngati Tuwharetoa, the tohunga
Ngatoroirangi was responsible for bringing the geothermal fires to
Aotearoa. In response to Ngatoroirangi’s call from the maunga tapu
Tongariro, the tipua, Te Hoata and Te Pupu, travelled from Hawaiki to
Tongariro, bringing into being the geothermal resources along their route

stretching from Whakaari to Tongariro.

Te Ahi Tamou are a taonga tuku iho of Ngati Tuwharetoa. As uri of

Ngatoroirangi, Ngati Tawharetoa’s relationship with the geothermal



taonga has been maintained by ahi ka roa over the generations from

Ngatoroirangi, and their exercise of enduring mana tapu, mana motuhake,

tino rangatiratanga and kaitiakitanga according to tikanga.

Ngati Tuwharetoa the iwi, and Nga Hapi o Ngati Tuwharetoa, hold

customary title and customary rights and responsibilities in Te Ahi Tamou

within the Ngati Tawharetoa rohe in:

7.1.

7.2.

7.3.

Geothermal surface features - such as puia, ngawha and waiariki
- with the rights and responsibilities exercised by the hapii with

mana whenua;

Geothermal fields/systems - with the rights and responsibilities

exercised by the iwi and/ or hapii with mana whenua,;

The subterranean resource in the Taupdo Volcanic Zone (TVZ)
by the iwi and hapt of Ngati Tawharetoa. Ngati Tawharetoa do
not claim customary title in relation to the entire TVZ, but their
whakapapa to Ngatoroirangi connects them to the subterranean
resource of TVZ, since the resource itself does not have

boundaries.

The geothermal fields to which Ngati Tuwharetoa hapii claim customary

title/customary rights (N.B. it is not claimed that these are necessarily

exclusive, as there are some systems to which other iwi/haptu also

whakapapa) include:

8.1.  Orakei Korako;

8.2. Mokai;

8.3. Rotokawa;

8.4. Wairakei - Tauhara;

8.5.

8.6.

Horomatangi;

Waitetoko;



10.

11.

12.

8.7.  Motuoapa;
8.8.  Tokaanu- Waihi — Hipaua;
8.9.  Tongariro.

Ngai Tamarangi are also included in the claim concerning the taonga Te

Wai U o Tawharetoa and Rotoitipaku in Kawerau.

Rights and responsibilities regarding the geothermal taonga are regulated

by tikanga. Those rights and responsibilities include:

10.1. The responsibility to preserve the resource for the benefit of future

generations (meaning that it is inalienable);

10.2. The responsibility to act as kaitiaki of Te Ahi Tamou and protect

and preserve the mauri of the resource;
10.3. The right to manage and control access to and use of the resource;
10.4. The right to benefit from utilisation of the resource;
10.5. The right to sustainably develop the resource.

Te Ahi Tamou are so integral to Ngati Tuwharetoa’s very identity,
existence, well-being, and their occupation of Te Puku o Te Ika, that as a
matter of tikanga it is not possible to sever their ancestral relationship or

alienate them from their taonga.
Waitangi Tribunal Findings and Recommendations

The Waitangi Tribunal has made findings concerning Ngati Tuwharetoa’s
customary title and the Crown’s breaches of te Tiriti o Waitangi in respect
of the geothermal taonga in He Maunga Rongo: Report on the Central
North Island Claims Stage One' and Te Kahui Maunga: The National Park

Waitangi Tribunal He Maunga Rongo: Report on the Central North Island Claims
Stage One (Wai 1200, 2008) [He Maunga Rongo).



13.

14.

15.

16.

17.

District Inquiry Report.> These reports are referred to in full for their

findings and recommendations.

In both reports, the Tribunal confirmed that Ngati Tawharetoa hapi and
iwi regard the geothermal resource as a taonga of great cultural, spiritual,

and economic importance, protected by Te Tiriti o Waitangi.’

The Tribunal also found that, as at 1840, the hapii and iwi held customary
title to all three levels of the geothermal resource: at the ground level, by
the particular hapii or iwi associated with the land and surface features; to
the field, by the particular hapt or iwi associated with the fields; and to the
subterranean resource, by all hapii/ iwi by virtue of their common history,
whakapapa and reliance on the discovery of the resource by the tupuna

Ngatoroirangi.*
Historical Claims Settlement

The Ngati Tuwharetoa Claims Settlement Act 2018 settled historical
Treaty claims in accordance with the Deed of Settlement entered into

between the Crown and Ngati Tawharetoa on 8 July 2017.

The Deed of Settlement acknowledges that “this settlement will not affect
any rights of iwi and hapi in relation to water and geothermal water and,
in particular, any rights iwi and hapt may have in relation to aboriginal
title or customary rights or any other legal or common law rights, including
the ability to bring a contemporary claim to water rights, geothermal

resources and interests” (cl 4.20).

The Crown made acknowledgements that:

Waitangi Tribunal Te Kahui Maunga: The National Park District Inquiry Report (Wai
1130, 2013) [Te Kahui Maungal.

He Maunga Rongo at 1633; Te Kahui Maunga at 1203.

He Maunga Rongo at 1473.



18.

19.

20.

17.1. The geothermal resource is “a taonga of immeasurable spiritual and
cultural importance to Ngati Tuwharetoa” (Settlement Act, s

9(41));

17.2. Many of the geothermal features that lie within the rohe are of
“immeasurable importance to the iwi”, but many treasured sites
have been polluted or destroyed, which has “irreparably harmed

their inherent mauri” (Settlement Act, s 9(42)(d));

17.3. “particular iwi/hapii have rights and interests in specific water and

geothermal resources in their rohe” (clause 4.15.1).

Geothermal Power Generation

The Crown has assumed the right to control the development of the
geothermal resource for the purposes of power generation. The
Geothermal Energy Act 1953, s 3, vested in the Crown “the sole right to
tap, take, use, and apply geothermal energy on or under the land”,

irrespective of ownership of the land.

Currently, the Resource Management Act 1991 regulates the use of
geothermal energy. Section 14(3)(c) recognises the right of Maori in
accordance with tikanga to take or use geothermal water for the communal
benefit of the tangata whenua, provided that does not have an adverse

effect on the environment.

The Crown has developed, or permitted the development of, geothermal
resources within the Ngati Ttuwharetoa rohe, which has had significant
prejudicial impacts on taonga tuku iho, the environment, and Ngati
Tuwharetoa, but generally with few benefits for Ngati Tuwharetoa (with
the exception of those developments in which ahu whenua land trusts with
Tuawharetoa ownership have been stakeholders). It has developed those
geothermal resources without honouring the tino rangatiratanga of Ngati

Tawharetoa over the relevant resources.



21.

22.

23.

24.

25.

Ngati Tuwharetoa hapu are effectively precluded from developing the
Wairakei-Tauhara system, even although Ngati Tuwharetoa-owned ahu
whenua trusts own significant amounts of land located over the geothermal

systems referred to in paragraph [8].
Geothermal power stations

In 2022, 18 per cent of electricity was generated from geothermal sources,

a large part of which is generated in the Ngati Taiwharetoa rohe.’

There are four geothermal power stations constructed on the Wairakei

geothermal field:
23.1. Wairakei (commissioned by the government in 1958).

23.2. Poihipi Road (commissioned by Mercury Geothermal Ltd in 1997,
and purchased by Contact Energy in 2000).

23.3. Wairakei Binary (commissioned by Contact Energy Ltd in 2005).

23.4. Te Mihi geothermal power station (commissioned by Contact

Energy Ltd and started operating in 2014).

Contact is currently seeking resource consents under the auspices of the
“GeoFutures” project to construct a new power station adjacent to the

existing Te Mihi power station at 136 Oruanui Road.
There are two geothermal power stations on the Tauhara geothermal field:

25.1. Te Huka (commissioned by Contact Energy Ltd and commenced

operating in 2010).

25.2. Tauhara II (received Board of Inquiry approval in 2010 and

currently under construction).

“Energy in New Zealand 23: 2022 Calendar Year Edition” (Ministry of Business,
Innovation and Employment, August 2023).



26.

27.

28.

29.

30.

Privatisation of Crown geothermal energy assets

In 1987, the Crown established Electricity Corporation of New Zealand
Limited (ECNZ) as a State-Owned Enterprise (SOE) pursuant to the
State-Owned Enterprises Act 1986. The Crown transferred all national
assets used to generate electricity from the Ministry of Energy to ECNZ.

In June 1995, the Government entered into a memorandum of

understanding with ECNZ. The memorandum stated that:

27.1. The Government intended to establish a new SOE as a competitor

to ECNZ.

27.2. The new SOE would acquire various assets from ECNZ, including

the Wairakei and Ohaaki geothermal development sites.

27.3. The government has ruled out privatisation or any restructuring that

would sell any major component of ECNZ.

27.4. The implementation of the measures in the memorandum would be
subject to consultation with Maori as to any Treaty of Waitangi

issues.

Contact Energy Ltd, anew SOE, commenced operations in February 1996.
The Crown transferred to it the power stations at Wairakei and Ohaaki,

and ECNZ’s interest in its geothermal exploitation rights.

After repeated assurances that it did not intend to privatise the core assets
of ECNZ or Contact Energy, in September 1998 the Government
announced its decision to scope the sale of Contact Energy, subject to
informing itself of any Treaty issues so as to ensure that a sale would not

prejudice Treaty rights.

Ngati Tawharetoa were opposed to the sale of Contact Energy as its
geothermal power generation used geothermal resources to which they had

customary title/ customary rights.



31.

32.

33.

34.

35.

36.

However, the Crown did not adequately inform itself of Ngati
Tuwharetoa’s customary and Tiriti rights prior to proceeding with the sale,
and nor did it ensure that the sale would not prejudice customary and Tiriti

rights.

In March 1999, the Government sold a 40 percent cornerstone
shareholding in Contact Energy to US-based Edison Mission Energy for
$1.208 billion ($5/share), and it sold its remaining shares to more than
225,000 investors in May 1999. In total, the Government received more

than $2.3 billion from its sale of Contact Energy.

The Resource Management (Transitional, Fees, Rents, and Royalties)
Regulations 1991, cl 14, provides for royalties to be paid by the holders of
water permits involving the use of geothermal energy to the Minister for

the Environment. Those royalties are retained by the Crown.
Nga Hara o Te Karauna

Ko Te Take Tuatahi: Failure To Properly Recognise And Provide For

Customary Rights

Irrespective of whether land containing geothermal surface features has
been alienated, Ngati Tuwharetoa iwi and hapii have never relinquished
their customary title, customary rights and responsibilities, tino
rangatiratanga and mana motuhake over the geothermal fields and the

subterranean geothermal system as a whole.

The Crown has not lawfully extinguished customary title/ customary rights
to Te Ahi Tamou or, in the alternative, has extinguished only part of those

rights.

In breach of the Article 2 guarantee and the principles of te Tiriti o
Waitangi, the Crown has failed to adequately recognise and provide for the
customary and Tiriti rights of Ngati Ttwharetoa iwi and hapti in Te Ahi

Tamou.



37.

38.

39.

40.

41.

42.

In breach of the principles of te Tiriti, the Crown has not responded to the

Tribunal’s recommendations in He Maunga Rongo and Te Kahui Maunga.

Ko Te Take Tuarua: Failure To Provide For Tino Rangatiratanga And

Kaitiakitanga

In breach of the Article 2 guarantee and the principles of te Tiriti, the
Crown has failed, in its legal and policy framework, to adequately
recognise and provide for the tino rangatiratanga and mana motuhake of
Ngati Tuwharetoa iwi and hapt, including kaitiakitanga obligations, in

relation to Te Ahi Tamou.

Ko Te Take Tuatoru: Failure To Provide For Right To Development

The Crown’s duty of active protection requires it to facilitate Ngati

Ttawharetoa’s development of their geothermal resource.

In breach of this duty, the Crown has failed to facilitate Ngati
Tuwharetoa’s development of their geothermal resources, has failed to
provide an appropriate regulatory framework that recognises the
customary rights of iwi and hapii, and has failed to engage with Ngati
Tuwharetoa to explore measures such as the provision of appropriate
resourcing and expertise to enhance their capability to undertake

development.

Ko Te Take Tuawha: Geothermal Power Generation

In breach of the principles of te Tiriti, the Crown passed the Geothermal
Energy Act 1953, vesting in the Crown the right to control the
development of the geothermal resource for the purpose of electricity
generation. However, this Act did not extinguish customary

title/customary rights to the geothermal taonga.

In breach of the principles of te Tiriti, the Crown has used itself, or has
permitted the use of, geothermal resources for electricity generation on the

Wairakei-Tauhara geothermal field without providing for Ngati



43.

44,

45.

10

Tuwharetoa’s customary rights and without paying any royalties or

compensation for the use of Ngati Tiwharetoa’s geothermal resources.

In breach of the principles of te Tiriti, in 1999 the Crown privatised
Contact Energy without having provided for Ngati Tuwharetoa’s te Tiriti

rights and claims. In particular:

43.1. The Crown did not give hapt an equity stake in Contact Energy,
either as a means of compensating for the ongoing use of Ngati
Tuawharetoa’s geothermal resources, or as a means of providing for

and facilitating hapt rights of development;

43.2. Nor did the Crown use its power to pass regulations under the RMA
allowing for royalties on the use of geothermal energy to be paid

for the benefit of iwi and hap;

43.3. The Crown has failed to engage with Ngati Tuwharetoa to
determine what would be an equitable contribution to Ngati

Ttawharetoa’s right to development.

Consequently, the Crown has privatised the profits from the use of Ngati
Tuwharetoa’s geothermal taonga in power generation. Not only do Ngati
Tuwharetoa not benefit from the use of their resource, but they suffer the
significant and cumulative environmental, economic, spiritual and cultural

effects.
Prejudice

The prejudicial effects suffered by Ngati Ttiwharetoa iwi and hapii as a

result of the foregoing breaches include (but are not limited to):

45.1. Undermining their mana, and their ancestral relationship with Te

Ahi Tamou;

45.2. Undermining their ability to exercise tino rangatiratanga and

kaitiakitanga with respect to Te Ahi Tamou;



46.

47.

11

45.3. Interfering with their customary title rights (to the extent that that

has occurred, if at all);

45.4. The inability to develop geothermal resources where they wish to

do so;

45.5. Inappropriate development harming the mauri of Te Ahi Tamou,
and resulting in the degradation or destruction of taonga such as

puia, ngawha and waiariki;

45.6. Significant economic losses through the use of Ngati Tiiwharetoa’s

Ngati Tuwharetoa’s geothermal resources for power generation;

45.7. The loss of the opportunity to hold ownership in the power

companies that profit from the use of the geothermal resources.

Relief

Ngati Tuwharetoa seek findings that their claims are well-founded.
Ngati Tawharetoa seek recommendations that the Crown ought to:

47.1. Provide for their tino rangatiratanga, mana motuhake, and

kaitiakitanga in relation to Te Ahi Tamou;

47.2. Provide for their customary title, and customary rights and

responsibilities, in Te Ahi Tamou;

47.3. Facilitate Ngati Tuwharetoa’s right to development of their
geothermal resources, through measures such as allocation of
priority use rights, or providing appropriate resourcing and

expertise to enhance their capability to undertake development;

47.4. Pay compensation for the past use of Ngati Tiawharetoa’s
geothermal resources in the Wairakei-Tauhara, Mokai and

Rotokawa fields for power generation;

47.5. Pass regulations to enable royalties to be paid for the ongoing use

of Ngati Tuwharetoa’s geothermal resources;



12

47.6. Pay the costs of bringing this claim.

Dated 11 June 2024

Ppasn

Karen Feint KC/ Hansaka Ranaweera
Counsel for Ngati Tawharetoa

This statement of claim is filed by Curtis Bidois, solicitor for the claims, of the
firm JB Morrison Lawyers. The address for service of the claimant is at the
office of JB Morrison Lawyers at Level 3, 1118 Fenton Street, Rotorua 3010.

Documents for service on the plaintiff may be left at that address for service, or
may be-

(a) Posted to the solicitor at PO Box 1742, Rotorua 3040;

(b) Emailed to curtis.bidois@jbmorrison.com.
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