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TENA E TE TARAIPIUNARA:

Introduction
1.

These opening submissions are filed on behalf of the claimants for the Wai 3395,

whose claim is made on behalf of themselves, Nga Toki Whakarururanga and

Maori affected by the climate crisis. The Wai 3395 claimants are as follows:
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1.2

1.3
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15

1.6

1.7

Pita Tipene, Ngati Hine, co-convenor of Nga Toki Whakarururanga,
resident of Kawakawa and Poutaki Kaupapa of Ngati Hine, Chair of
Ngati Hine Forestry Trust and Waitangi National Trust;

Moana Maniapoto, Te Arawa and Ngati Tawharetoa, co-convenor of Nga
Toki Whakarururanga, trustee of Toi lTho Maori Made Mark, artist,
documentary maker and resident of Muriwai Beach which was hit by
Cyclone Gabrielle in 2023;

Dr George Laking, Te Whakatohea, medical oncologist, executive board
member of Ora Taiao, the New Zealand Climate and Health Council,

Kaihautti of Nga Toki Whakarururanga;

India Logan-Riley, Ngati Kahungunu ki Ngati Hawea, Rongomaiwahine
and Rangitane, climate justice campaigner for Pacific Network on
Globalisation (PANG), previously Climate Justice Organiser at
ActionStation and a community researcher for the research project,

Generation Kainga, Kaihautii of Nga Toki Whakarururanga;

Donna Kerridge, Ngati Tahinga and Ngati Mahuta, rongoa practitioner
and founder and director of Ora New Zealand, Kaihautt of Nga Toki

Whakarururanga;

Aroha Te Pareake Mead, Ngati Awa, Ngati Porou and Tthourangi, an
independent  Maori  researcher  specialising in  matauranga
Maori/Indigenous knowledge and conservation, Pikenga of Nga Toki

Whakarururanga; and

Professor Maria Bargh, Te Arawa and Ngati Awa, whose research
includes Maori rights and interests in international trade and foreign
policy particularly in relation to questions of sovereignty, environmental
protections, climate change and hidden economies, Piikenga of Nga Toki

Whakarururanga.



2.

For the purpose of these submissions the above claimants will be referred to as the
“Wai 3395 claimants”.

Hearing One

This stage of the Inquiry is focused on the thematic scene-setting for the claim,

opening submissions and evidence from tangata whenua.

Nga Toki Whakarururanga is a by-Maori, of-Maori, with-Maori and for-Maori
entity, established as a result of mediation in the Wai 2522 Inquiry on the Trans-
Pacific Partnership Agreement. Its mandate is to protect and advance Maori
responsibilities, duties, rights and interests under Te Tiriti 0 Waitangi me He
Whakaputanga o te Rangatiratanga o Nu Tireni, and to hold the Crown to account
to meet its responsibilities under Te Tiriti and He Whakaputanga in the arena of
trade policy, negotiations and agreements.

Nga Toki Whakarururanga, through its governing body, Nga Kaihautd, and its
pukenga, bring their mana, knowledge and obligations as mana whenua to this
Inquiry, providing a unique Tiriti-based lens on the climate crisis in the
international arena. Specifically, the evidence in this first hearing will address the
ideology, process and substance of international trade and investment agreements
and of the Conference of Parties (COP) to the United Nations Framework
Convention on Climate Change (UNFCCC), as they relate to and impact on Te

Taiao and Te Ao Maori.

While the evidence by Professor Maria Bargh is submitted as mana whenua and
factual, it is necessarily informed by her expertise. As Her Honour Judge Milroy
recognised in her Memorandum-Directions, Professor Bargh is an expert, but she
can give both factual evidence and evidence which sits within the ‘scene-setting’

first hearing.

Professor Bargh’s evidence is supported by two affidavits to enable her to cross-

reference the factual aspects of those affidavits in her evidence.

The affidavit of India Logan-Riley relates to the conduct of international climate
change negotiations, and how the Crown, specifically MFAT, conducts itself from
a Tiriti-based lens in UNFCCC negotiations, with reference to access, funding,

negotiation participation and the relationship with the MFAT negotiation team.

1 #Wai3325, #2.5.13 at [19]



9. Evidence from the claimants’ expert Professor Emeritus Jane Kelsey provides
factual information and analysis of the process and substance of international trade
and investment agreements with respect to the climate crisis and the Crown’s Tiriti
obligations. Professor Kelsey’s evidence also incorporates evidence previously
given by Dr Moana Jackson to several Waitangi Tribunal inquiries on the inherent
mana and authority that Rangatira retained in Te Tiriti over international treaty

making.

Te Tiriti and Relevant Principles

10. Dr Moana Jackson’s evidence in a series of Waitangi Tribunal inquiries, set out in
Professor Kelsey’s affidavit,? addresses rangatiratanga in the international treaty-
making space. Those tribunals have deferred the matter of international treaty-
making authority to the Constitutional Kaupapa inquiry.® It is nevertheless
important in this inquiry, when considering the principles of Rangatiratanga and
Kawanatanga especially, to recognise that Rangatira never ceded any power to the

Crown to make international treaties on behalf of their hapt.

11. Dr Jackson identifies a number of different but inseparable constituent parts of
power, mana or tino rangatiratanga that may be called the specifics of power. These

include;

“The power to treat - that is the power to negotiate and commit to formal
collective agreements with other polities. ... This expansive reach
necessarily presupposed that mana was an absolute political and
constitutional power. ... It was of course always bound by tikanga but it
was a totalising authority that could not be tampered with by that of
another polity. ... Mana was in fact absolutely inalienable ... to even
contemplate giving away mana would have been legally impossible,
politically untenable, and culturally incomprehensible. ... [T]he right to
treat was also fundamentally inalienable and would never, could never, be

ceded or delegated to another polity to exercise on one’s behalf.”

12. The role of Kawanatanga in international treaty making is therefore constrained by
the ongoing constitutional power and authority of mana and the exercise of

rangatiratanga, and the principle of Kawanatanga is to be understood accordingly.

13. Despite this, the Crown claims exclusive authority in the international domain,

2 Exhibit A to affidavit of Elizabeth Jane Kelsey (Brief of Evidence of Moana Jackson as appended
to his Second Brief of Evidence for Wai 2522 dated 17 October 2019).
% Waitangi Tribunal, CPTPP Report, p. 22.



14.

15.

16.

17.

including in international trade and investment agreements and climate
negotiations. It denies Tiriti-affirmed rights to self-determination and decision-
making, including a seat at the table to determine appropriate international

responses and solutions to the climate crisis.

Commitments in trade and investment agreements, and climate change treaties,
made by the Crown unilaterally where the Crown purports to act on behalf of all
Aotearoa New Zealand, adopt concepts, legal and economic instruments,
technologies and techniques, and practices, such as extractivist and financialised
“solutions”, which reflect western worldviews and capitalist interests, and which
are antithetical to tikanga, Maori values, matauranga and kaitiakitanga. The
inclusion of references that purport to reflect and give effect to Maori and
Indigenous Peoples’ values and knowledge in such agreements compound those

contradictions.

Investment agreements, or investment chapters of trade agreements, which have
been unilaterally adopted by the Crown confer special rights on foreign investors
to protect their assets and future profits from measures taken to mitigate the climate
emergency, including compliance with Te Tiriti 0 Waitangi. The mechanism of
investor-state dispute settlement (ISDS) empowers foreign investors to enforce
those rights extra-territorially through controversial private international arbitral
tribunals, where they may claim hundreds of millions or even billions of dollars in
compensation. This ISDS mechanism is so discredited that the Crown has
determined since 2017 not to include it in agreements. Yet it continues to apply in
existing agreements, constituting a grave potential prejudice to Tiriti-based
measures to address the climate crisis, including a chilling effect on the adoption

of such measures.

The normative, disciplinary, and often enforceable nature of trade and investment
agreements creates actual and potential prejudice to the claimants and other Maori
by deferring necessary action to address the climate crisis, denying their role and
responsibilities in addressing and mitigating the climate crisis, and deterring or
chilling the Crown from taking effective steps to meet its obligations to Maori in

relation to this crisis.

The result of these agreements is the undermining of te iwi Maori and mana
whenua, including the ability to protect the whenua from further degradation and
carbon extraction (kaitiakitanga) and the ability for Maori to protect themselves
against the impacts of climate change, including the effects of growing carbon

dioxide emissions (rangatiratanga), in a manner consistent with tikanga Maori.



18.

19.

This is prejudicial to the wellbeing of te Taiao, te oranga o te iwi and future

generations.

These actions, omissions and consequences breach the Crown’s obligations

through:

18.1

18.2

18.3

18.4

18.5

refusal to recognise and enable the exercise of rangatiratanga under “te

matapono o te tino rangatiranga me mana motuhake ”;

exceeding the Crown’s conferred authority under “te mata@pono o te

kawanatanga/the principle of kawanatanga”;

denying “te matapono o te whakaaronui tetahi ki tetahi/the principle of
mutual recognition and respect” and a Tiriti-based relationship between
Rangatiratanga and Kawanatanga under “te matapono o te

houruatanga/the principle of partnership”;

failing to ensure the right and ability of Maori to exercise their
responsibilities, duties, rights and interests under Te Tiriti, consistent
with “te mata@pono o te mataporore moroki/ the principle of active

protection”; and

ignoring and preventing application of matauranga and tikanga Maori to
contribute effectively to the mitigation of the current climate crisis and
its future impacts, contrary to “te matapono o te whakatika/the principle

of redress”.

In addition, the United Nations Declaration on the Rights of Indigenous Peoples

(UNDRIP), to which the Crown is a signatory, provides an instrument at the

international level which could be used to reconcile trade and climate agreements

in a Tiriti-consistent manner. The following articles are of relevance:

191

19.2

Acrticle 3, the right of self determination;

Acrticle 26, which recognises the right of Indigenous Peoples to the lands,
territories and resources which they have traditionally owned, occupied
or otherwise used or acquired; and the right to own, use, develop and
control the lands, territories and resources that they possess by reason of
traditional ownership or other traditional occupation or use, as well as
those which they have otherwise acquired. States have an obligation to
give legal recognition and protection to these lands, territories and
resources. Such recognition shall be conducted with due respect to the

customs, traditions and land tenure systems of the Indigenous Peoples



19.3

19.4

19.5

19.6

Evidence

concerned.

Acrticle 28 affirms that Indigenous Peoples have the right to redress, by
means that can include restitution or, when this is not possible, of a just,
fair and equitable compensation, for the lands, territories and resources
which they have traditionally owned or otherwise occupied or used, and
which have been confiscated, taken, occupied, used or damaged without

their free, prior and informed consent.

Acrticle 29 affirms the right of Indigenous Peoples to the conservation and
protection of the environment and the productive capacity of their lands
or territories and resources, and obliges the State parties to implement
programmes for Indigenous Peoples to achieve such conservation and

protection.

Avrticle 32 states that Indigenous Peoples have the right to determine and
develop priorities and strategies for the development or use of their lands
or territories and other resources, and State parties cannot approve
projects affecting their lands or territories or other resources without
cooperating in good faith to obtain their free and informed consent.
Acrticle 32 requires State parties to “provide effective mechanisms for just
and fair redress for any such activities, and appropriate measures ... to
mitigate adverse environmental, economic, social, cultural or spiritual

impact”.

The principle of “Indigenous consent”, which emerges from the
reaffirmations of Free Prior and Informed Consent (FPIC) and the right
of self-determination in UNDRIP, provides an avenue for solutions to

climate change.

20. The interface between international trade and investment treaties and domestic

legislation and policies is critical, but often invisible. These agreements operate to

normalise, legitimise, privilege and perpetuate practices which harm the climate,

often misleadingly portrayed as “solutions” to the crisis. Consequently, these

agreements can pre-empt or chill the adoption of strategies, policies and laws which

genuinely reflect a Maori and Indigenous worldview, and Te Tiriti, and which can

provide tangible redress for Maori affected by the climate crisis.

21. Specific examples include:



22.

23.

211

21.2

21.3

“Green extractivist solutions” to the climate crisis which continue the
extractivist mindset of colonisation, tend to privilege a capitalist logic,
and assume decision-making power over, and access to, minerals which
many Maori argue they have rangatiratanga over.* An effective and just
framework for an energy transition in Aotearoa must uphold and support
tikanga and Te Tiriti o Waitangi, including with respect to minerals and

mining.

So-called “nature-based solutions”, including “blue carbon”, promote the
illusion that carbon markets are able to “cancel out” emissions through
carbon farming schemes, while allowing harmful extractive and
production practices to continue raising the level of emissions.> These
“green-washing”  or  “nature-washing”  approaches  impact
disproportionately on Indigenous Peoples and local communities and
undermine the types of world views and meaningful solutions based on
tikanga and matauranga that align with climate justice in Aotearoa, the

Pacific and the world.

The Crown’s “critical minerals” narrative tends to frame minerals as
“critical minerals” that are required for a “green transition” for climate
change, and pressure Indigenous Peoples to move “out of the way” of
mineral exploration and exploitation on their whenua.® The ongoing, and
projected increase in, exploitation of such minerals maintains a mentality
and cycle of extraction, consumption and waste which cuts across Maori
aspirations for forms of wellbeing that maintain a balance with Te Taiao,
and which cuts across Indigenous rights, for example to develop

strategies and priorities for the use of their lands and territories.

International trade and investment agreements perpetuate this narrative and

approach to climate change by normalising green extractivist thinking and using

the climate crisis to justify extractive and profit-focused objectives. Those

agreements need to be seen as part of a continuum of Crown action and inaction on

the climate crisis because they set the parameters for domestic legislation and

policies and may impose binding obligations on states that are enforceable extra-

territorially.

Tiriti-based climate solutions are further threatened by international agreements on

investment which allow foreign investors to enforce pro-investor rules directly

4 Affidavit of Professor Maria Bargh at [14] — [21].
5 Affidavit of India Logan-Riley at [54] — [63].
6 Affidavit of Professor Maria Bargh at [22] — [27].



24,

25.

26.

27.

against the host state in offshore arbitration, seeking massive compensation.
Previous Waitangi Tribunal reports have recognised that investor-state dispute
settlement (ISDS) can create a potential chilling effect on Tiriti-based decisions.
This could include actions by state entities, including courts, to address
environmental and Tiriti dimensions of the climate crisis, such as a ban on oil and
gas exploration and extraction, non-renewal of resource consents, revoking mining
licences due to environmental harm, requirements to secure free, prior and
informed consent (FPIC) from mana whenua, recognising mana whenua authority

over certain areas, and shared decision-making.

Indigenous Peoples and Indigenous knowledge and solutions are similarly
marginalised in international climate and environmental negotiations and
agreements, and such is the case for Maori seeking to participate in climate treaty
making at the UNFCCC.’ The agreements that come out of international climate
and environmental negotiations can have far-reaching impacts for Indigenous
Peoples by defining how States pursue climate solutions, including certain
standards and rights protections, expectations around climate finance, loss and
damage, and inter-governmental cooperation. In an international system based
predominantly on State members, Indigenous Peoples’ aspirations and views are
often not clearly represented by State representatives, particularly when those
aspirations conflict with State priorities. There is no consistent commitment from
the Crown to provide resources for Maori to effectively have a voice in those fora

or to ensure Tiriti responsibilities and rights are protected.

Indigenous Peoples have consistently voiced opposition to colonial, capitalist
proposals to “save nature by commodifying its life giving and life sustaining
capacities” and instead have consistently reiterated more holistic and relational
relationships based on Indigenous legal traditions, which aim to live in balance

with the planet.’

Yet, Indigenous Peoples and Indigenous knowledge and solutions are marginalised
from the development of both international trade and investment, and international
climate and environment, negotiations and agreements and are denied an

independent and equal voice in the decision making.®

As a result, these agreements undermine te iwi Maori and mana whenua, including
the ability of Maori to protect the whenua from further degradation and carbon

extraction (kaitiakitanga) and the ability for Maori to protect themselves against

7 Affidavit of Professor Maria Bargh at [9].
8 Affidavit of Professor Maria Bargh at [8](v).



the impacts of climate change, including the effects of growing carbon dioxide

emissions (rangatiratanga), in a manner consistent with tikanga Maori.

Recommendations sought

28.

29.

As indicated in the Statement of Claim, the Claimants seek definitive findings that:

(1)

(ii)

The constitutional authority and responsibilities of Mana Motuhake and
Tino Rangatiratanga need to be exercised on at least equal terms with the
authority of Kawanatanga, including in international treaty making on

matters relating to the climate emergency. The Crown has failed to do so.

The climate crisis is a global emergency that requires a synergy between
actions the Crown commits to in Aotearoa to mitigate and reverse that
emergency and those it commits to through international treaties on trade
and investment. The Crown needs to comply with its obligations to adopt
Tiriti-compliant responses to the crisis in both jurisdictions. The Crown has

failed to do so in the international trade and investment sphere.

The Claimants seek recommendations that:

(1)

(i)

the Crown adopts a mechanism that re-empowers Maori to exercise equal
authority in the international domain when addressing the climate emergency,

including in the making of international trade and investment treaties;

pursuant to recommendation (i) the Crown takes proactive steps to review
existing provisions in international agreements that purport to relate to climate
change to make them compatible with the exercise of rangatiratanga and

tikanga and consistent with Matauranga Maori;



(iii)

the Crown takes immediate steps to remove the potential liability of Aotearoa
New Zealand to investor-state dispute settlement in existing trade and
investment agreements, if necessary renouncing such agreements, and passes
legislation that prevents a future government from adopting or maintaining

such a dispute mechanism.

DATED at Rotorua this 11" day of November 2024

ph Spt ) b~

Annette Sykes Sam Vincent

Counsel for the Claimants








