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MAY IT PLEASE THE TRIBUNAL.:

1.

These opening submissions are filed on behalf of Wai 3262, a claim by Emily Tuhi-

Ao Bailey on behalf of Climate Justice Taranaki.

THE CLAIMANTS

2.

5.

Climate Justice Taranaki is a community group, which includes members who are
Maori, that are dedicated to justice, education, resistance and positive action at the
front lines of climate change. They advocate for a sustainable Taranaki including the
urgent phasing out of investments and dependence on all non-renewable energy and

industrial agriculture that degrade Taranaki's soil and rivers.

The claimants bring this claim, in part, prompted by the 2022 floodings in Taranaki
and the extreme weather events of 2023, which Ms Bailey stressed made it
imperative that the Tribunal commence an inquiry into the adequacy of the

government response to climate change.

The Wai 3262 claim demonstrates how successive governments have generated
inadequate climate change policy that has favoured polluting industries such as dirty

dairying and oil, coal and gas mining over protecting communities and the planet.

Climate Justice Taranaki are actively involved in a number of actions in and around

Taranaki including:

a. Actively campaigning against the Crown Minerals Amendment Bill' and fighting

seabed mining off the Patea coast alongside iwi and hapl in Taranaki.

b. Taking part in the Global Climate Strike hikoi in September 2024, which ended
with a korero at the New Plymouth Council Chamber calling on the Council to:
support the oil & gas ban; support a community-led just transition plan; reforest
council lands; Ban LNG (liquid natural gas), PKE (palm kernel expeller)
and ‘Blood’ Phosphate imports at the port; reject the Fast Track Approvals;
Toitd Te Tiriti; and Solidarity with Palestine.?

c. Submitting on New Zealand’s second emissions reduction plan 2026-30.3

Taranaki Climate Justice submission on the Crown Minerals Amended Bill, 26 September 2024. https://climatejusticetaranaki.info/wp-
content/uploads/2024/10/cjt-sub-on-crown-minerals-amendment-bill-1oct24-final.pdf

Climate Strikes speak to New Plymouth Mayor, 27 September 2024. https://climatejusticetaranaki.info/2024/09/27/climate-strikers-
speak-to-new-plymouth-mayor/

Taranaki Climate Justice submission on NZ's second emissions reduction plan 2026-30, August 2024.
https://climatejusticetaranaki.info/wp-content/uploads/2024/09/cjt-submission-on-erp2-23aug24-final.pdf
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d. Submitting on proposals for a regulatory regime for Carbon Capture, Utilisation

and Storage.*

e. Submitting on the Climate Change response (Emissions Trading Scheme

Agricultural Obligations) Amendment Bill.5

f.  Submitting on the Resource Management (Freshwater and Other Matters)

Amendment Bill.¢

g. Successfully blockading the Energy Resources Taranaki Forum and the central

New Plymouth building of oil and gas company Todd Energy.”

h. Simultaneously blockaded the Whareroa Fonterra Dairy factory, the Kapuni
Ballance fertiliser factory and the Todd Energy gas plant on Parihaka Day, 5
November 2023.8

EVIDENCE FOR THE WAI 3262 CLAIM

6.

The following evidence has been filed in support of the Wai 3262 claim:

a. The affidavit of Emily Tuhi-Ao Bailey (unsworn) (Wai 3262, #A1);

b. Toitd Taranaki 2030 (Wai 3262, #A1(a));

c. Brief of evidence of Emily Tuhi-Ao Bailey (Wai 3325, #A17);

d. Parihaka community’s resistance to fossil fuel expansion (Wai 3325, #A17(a));
e. Chronology of key events (Wai 3325, #A17(b)); and

f.  Extracts from Fleeing Vesuvius (Wai 3325, #A17(c)).

We understand that Ms Bailey’s evidence at hearing one is to be factual and part of
‘scene-setting’. Accordingly, the presentation by Climate Justice Taranaki will
highlight:

Taranaki Climate Justice submission on regulatory regime for Carbon Capture, Utilisation and Storage, 6 August 2024
https://climatejusticetaranaki.info/wp-content/uploads/2024/08/cjt-sub-mbie-proposals-for-regulatory-regime-for-ccus-6aug24-final.pdf
Taranaki Climate Justice submission on Climate Change Response (Emissions Trading Scheme Agricultural Obligations) Amendment
Bill, 28 July 2024 https://climatejusticetaranaki.info/wp-content/uploads/2024/07/cjt-submission-on-climate-change-response-ets-
agricultural-obligations-amendment-bill-28jul24-final.pdf

Taranaki Climate Justice submission on Resource Management (Freshwater and Other Matters) Amendment Bill, 30 June 2024
https://climatejusticetaranaki.info/wp-content/uploads/2024/06/cjt-sub-rma-freshwater-amendment-30jun24-final.pdf

Stuff  News, Protestors blockade Todd Energy Offices ahead of energy forum, 12 June 2024.
https://www.stuff.co.nz/environment/350307674/protesters-blockade-todd-energy-offices-ahead-energy-forum

Parihaka Day protest targets dairy, gas and fertiliser factories, 6 November 2023 https://climatejusticetaranaki.info/2023/11/06/media-
release-parihaka-day-protest-targets-dairy-gas-and-fertiliser-factories/
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a. The impact of climate change on the region of Taranaki, highlighting some of

the current Crown actions that have very real effects on the ground in Taranaki.

b. Particular emphasis is placed on the Toitd Taranaki 2030 plan which is a
community powered strategy for a fast and just carbon neutral transition as an

alternative approach to mitigation that aligns with Te Tiriti o Waitangi.

c.  Without going into technical detail, the presentation will summarise some of the
practical actions discussed that are a central to a just transition process

inclusive of mana taiao and mana tangata.

TE TIRITI DUTIES

8.

10.

11.

Article Il of Te Tiriti o Waitangi guarantees protection of hapd and all Maori in their
authority and decision making in respect of their own affairs.® It also requires that
Maori lead and partner with the Crown in designing, developing, and implementing
strategies affecting them.'® The Crown’s duty under Article Il also requires the active

protection of Maori interests, including Maori people and their lives.

More recently in its Nga Matapono report, the Tribunal has described partnership as
‘central’ among the Treaty principles and the Treaty created a relationship akin to a

partnership with mutual obligations to act reasonably and with the utmost good faith. 2

The principle of options guarantees Maori have the right to choose their social and
cultural path.'® The principle of options, together with shared resourcing and decision
making, “protects Maori in their right to continue their way of life according to their
indigenous traditions and worldview while participating in British society and culture,
as they wish.”'* This guarantee also fulfils the Crown’s Te Tiriti obligation to ensure
that Maori are able to exercise their authority and autonomy over their own affairs on

their own terms. !5

Article 1ll of Te Tiriti protects against discrimination and obliges the Crown to

positively promote equity.'® Alongside the active protection of tino rangatiratanga is
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Waitangi Tribunal, Wai 692: The Napier Hospital and Health Services Report (2001) p53; and Waitangi Tribunal, Wai 785: Te Tau lhu
0 Te Waka a Maui: Report on Northern South Island Claims, vol 1 (2008) p4.

Waitangi Tribunal, ‘Wai 692: The Napier Hospital and Health Services Report', (2001) p53; and Waitangi Tribunal, ‘Wai 785: Te Tau lhu
o Te Waka a Maui: Report on Northern South Island Claims’, vol 1, (2008) p4.

Waitangi Tribunal, The Napier Hospital and Health Services Report (Wai 692, 2001) p53; and Waitangi Tribunal, Te Tau Ihu o Te Waka
a Maui: Report on Northern South Island Claims (Wai 785, Vol 1, 2008) p4.

Waitangi Tribunal, Nga Matapono — The Principles : The Interim Report of the Tomokia Nga Tatau o Matangireia — the Constitutional
Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies — Pre-publication Version (Wai 3300,
2024), p74

Waitangi Tribunal, ‘Wai 692: The Napier Hospital and Health Services Report’, (2001) p65.

Waitangi Tribunal Wai 2575 Hauora Report (2019) p35.

Waitangi Tribunal Wai 2575 Hauora Report (2019) p36.

Waitangi Tribunal, Wai 692 The Napier Hospital and Health Services Report (2001) p48.



the Crown’s obligation, when exercising its kAwanatanga, to protect actively the rights

and interests of Maori as citizens.!”

CLAIM SYNOPSIS

12.

13.

14.

15.

Climate change is an emergency for Maori communities. 8

Maori communities are particularly, and disproportionately, affected by climate
change. As the applicant in Students for Climate Solutions Incorporated v The

Minister of Energy and Resources submitted:'®

Taonga were already in a vulnerable state, large amounts of Maori land
had already suffered high rates of erosion, marae and urupa situated
near the coast or in flood lands were at increasing risk of flooding or from
sea level rise erosion, and some urupa had already had to be relocated.
The abundance and size of taonga species were also declining and
mahinga kai areas were disappearing. Aotearoa is facing the substantial
risks of global climate change. The Government’s response to climate
change is in breach of the Crown’s obligations to Maori under Te Tiriti /
the Treaty of Waitangi.

Not only are Maori disproportionately impacted by climate change, but actions to
address climate change through the Climate Change Response Act 2002 and the
current Emissions Trading Scheme (ETS) and other climate-focused policies are

likely to have disproportionate impacts on Maori.
We submit, implicit in the Crown’s undertakings under Te Tiriti is:

a. Arequirement that the Crown develops, with Maori, a system of monitoring and
make itself aware of the range of threats of substantial harm to Maori
communities on their environment in Aotearoa, and shares with Maori all

information about those threats and their likelihood:;

b. A requirement that the Crown, once it is aware of a threat of substantial harm
to Maori communities and their environment, including threats of low likelihood,
it must take all necessary steps and apply maximal resources and the highest

ambition to reduce and if possible remove that threat.

c. Aguarantee that the Crown will not involve itself in any schemes which it knows
will increase the likelihood of substantial harm to M&ori communities and their

environment, including allowing that likelihood to develop to the point where the

i
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Waitangi Tribunal Wai 2575 Hauora Report (2019) p34.
Lawyers for Climate Action NZ Incorporated v The Climate Change Commission [2022] NZHC 3064.
Students for Climate Solutions Incorporated v The Minister of Energy and Resources [2022] NZHC 2116 at [96].



Crown considers that Treaty principles may need to be overridden to prevent

that harm where it also affects non-Maori.
By failing to act on climate change, the Crown is in complicit in the:

a. significant adverse impacts of climate change on the claimants’ lands and
taonga, traditional ways of life and culturally important living resources,
infrastructure, housing, land-based food production systems, and marine

industries.

b. loss of life of some of the claimants and/or their descendants - through extreme
weather events, increased incidence of disease, heat-related illnesses, and

destruction of food production.

c. Loss and destruction of matauranga Maori, particularly given rapid changes in

ecosystems due to climate change which have been stable for many millennia.

In particular the Crown, through the Ministers of Climate Change, Environment,
Agriculture, Forestry, Energy, Resources, and Finance is actively involved in
promulgating and expanding a regime of fossil fuel use and associated modes of
economic activity that is already destroying and have a high likelihood of totally
destroying the claimants traditional ways of life and culturally important living
resources, infrastructure, housing, land-based food production systems and marine

industries, and the loss of life of some or all of the claimants and/or their descendants.
This includes:

a. Legislating in the Climate Change Response Act 2002 targets, policies and
actions that are not sufficiently risk adverse nor ambitious enough nor applying

maximal resources to reduce and remove the threat to Maori communities.
b. Re-opening oil and gas exploration.2°

c. Failing to halt exploration for and use of onshore oil and gas and proposing to

allow new exploration and use of offshore oil and gas.?’

Press Release: Government to reverse oil and gas exploration (9 June 2024). https://www.beehive.govt.nz/release/government-
reverse-oil-and-gas-exploration-
ban#:~:text=Removing%20the%20ban%200n%20petroleum,Resources%20Minister%20Shane%20Jones%20says.

Ministry for Business, Innovation and Employment: One onshore petroleum exploration permit granted (5 March 2024),
https://www.mbie.govt.nz/about/news/one-onshore-petroleum-exploration-permit-granted-2



https://www.beehive.govt.nz/release/government-reverse-oil-and-gas-exploration-ban#:~:text=Removing%20the%20ban%20on%20petroleum,Resources%20Minister%20Shane%20Jones%20says
https://www.beehive.govt.nz/release/government-reverse-oil-and-gas-exploration-ban#:~:text=Removing%20the%20ban%20on%20petroleum,Resources%20Minister%20Shane%20Jones%20says
https://www.beehive.govt.nz/release/government-reverse-oil-and-gas-exploration-ban#:~:text=Removing%20the%20ban%20on%20petroleum,Resources%20Minister%20Shane%20Jones%20says
https://www.mbie.govt.nz/about/news/one-onshore-petroleum-exploration-permit-granted-2

d. A lengthy delay in acting to reduce emissions from agriculture which is the
largest greenhouse gas emitting activity in NZ, including now total removal from
the ETS.22

RECOMMENDATIONS SOUGHT
19. The claimants seek findings that the government scheme, targets and approach to

mitigation under the Climate Change Response Act 2002 (including settings for the

ETS) are inequitable and fail to meet the Crown’s obligation of active protection.

20. The claimants seek recommendations that the Crown and the Ministers responsible
must desist immediately from activities that are currently destroying, and have a high
likelihood of total destruction of, Maori communities and their environment and
ensure maximal resources and the highest ambition are immediately devoted to

preventing that outcome.
21. Further recommendations are sought that the Crown:
a. Implement the targets at or near those recommended in Toitl Taranaki 2030;23

b. Ensure that their climate change policy and emissions reduction targets address

and mitigate existing and future inequitable impacts on Maori communities;

c. Shift climate change policy and targets away from the focus on extensive

planting of exotic forests;

d. Take substantial action to mitigate the disproportionate impacts of climate

change on Maori; and

e. Provide support and resources to Maori communities to adapt their current use

of land and resources to be climate change resilient.

Dated at Wellington this 18" day of November 2024

Tom Bennion / Emma Whiley / Kudrat
Counsel for Wai 3262
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Press Release: Agriculture to come out of the ETS (11 June 2024) https://www.beehive.govt.nz/release/agriculture-come-out-
ets#:~:text=The%20amendment%20to%20the%20CCRA covered%20by%20the%20NZ%20ETS..
Wai 3262, #A1(a). toitu-taranaki-2030-just-transition-community-strategy-apr21-web.pdf (climatejusticetaranaki.info)
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