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MAY IT PLEASE THE TRIBUNAL: 

Introduction   

1. The following generic submissions are made in regard to SOI issue 3 

being. 

 Has the Crown’s conduct (including actions and omissions) in 
response to climate change been consistent with Tiriti/Treaty 
principles? 

2. The submissions will cover all the sub issues except for 3.2, 3.4, 3.5, and 

3.9 – which broadly relate to  Māori specific policies – which will be 

covered by Mr Mahuika. 

3. The specific issues covered in these submissions will be : 

(a) To discuss what causes  Climate Change and the impacts that it 

has ([4]-[22]); 

(b) To traverse the international agreements on climate change that 

the New Zealand Government has entered into and the 

commitments and targets it is made under these agreements ( 

[23]-[46]); 

(c) To carry out an overview of climate change related legislation in 

the Aotearoa and the various policy actions, targets, budgets and 

plans put in place further to this legislation([47]-[98]); 

(d) Outlining  the various obligations owed by the Crown to  Māori in 

regard to climate change and submissions on how the Crown 

has breached these obligations given the Government policies 

put in place to address climate change ([99]-[133]). 

CLIMATE CHANGE 

4. Since pre-industrial times (prior to 1850) the global average surface 

temperature has increased by approximately 1.45oC.  1 

 
1 Wai 3325 #A25  Brief of Evidence of Timothy Raymond Naish [27]. In the Wai 2607 Affidavit 
of James Renwick dated 3/11/19 temperature rise was up to 1.2 degrees and forecast to 
reach 1.5 degrees between 2030 and 2052 [14]b 
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5. The effects of this increase in temperature are being felt in Aotearoa and  

around the world with evidence of observed changes in extremes such as 

heatwaves, heavy precipitation, droughts, and tropical cyclones2 (climate 

change). 

6. It is scientifically accepted that the main cause of climate change has been 

an increase in the amount of greenhouse gases in the atmosphere that 

have been caused by human activity (anthropogenic greenhouse gases).3 

7. Greenhouse gases (GHGs) cause a ‘greenhouse effect’ in the earth’s 

atmosphere by absorbing and emitting radiation heat.4  

8. Globally, the main source of anthropogenic greenhouse gases has been 

CO2 (carbon dioxide) caused largely by the burning of fossil fuels. 

Methane and nitrous oxide from agricultural activities and HFCs have also 

been significant contributors.5 

9. Greenhouse gas levels in the atmosphere can be measured by CO2 

equivalent parts per million being the amount of CO2 (ppm) in the 

atmosphere that would cause an equivalent amount of atmospheric 

warming.6  

10. At the start of the industrial revolution atmospheric concentration of 

anthropogenic greenhouse gases was estimated to be 280 ppm. In 2011, 

anthropogenic greenhouse gas concentrations were approximately 

430ppm.7   

Aotearoa’s Contribution to Climate Change  

11. Between 1990 and 2022 New Zealand’s net annual anthropogenic 

greenhouse gas emissions increased by 39.2 % from 44.6 million tonnes 

of CO2 equivalent (CO2-e) to 59.9 million tonnes CO2 -e.8 

 
2 Wai 3325 # A25 Brief of Evidence of Timothy Raymond Naish [52]- [53. 
3 Wai 3325 # A25Brief of Evidence of Timothy Raymond Naish [30] 
4 Wai 2607 Affidavit of James Renwick [15](a) 
5 Climate Change 2014: Synthesis Report, An Assessment of the International Panel on Climate 
Change, pp3- 4 (AR5). 
6 Above n 1, p 3. 
7 Above n 1, p 20, ppm are estimated to be 430ppm in 2011 (uncertainty range 340-520ppm). 
8 New Zealand’s Greenhouse Gas Inventory Snapshot 1990-2022, Ministry for the 
Environment, p18 
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12. In 2022 the gas types that made up New Zealand’s GHGs were Carbon 

dioxide (largely from transport) 40.3%, Methane (mainly from livestock 

rumination) 48.9%, nitrous oxide (mainly from animal excrement and from 

the use of nitrogenous fertiliser) 8.9%, and other F -gasses 2%.9 

13. Agriculture is the highest greenhouse gas emitting industry in New 

Zealand with 53.2 % of total emissions in 2022, followed by energy at 36.6 

%, IPPU at 5.7%, and waste at 4.5% and   LULUCF10 at (24,5%).11  

14. Between 1990 and 2019, emissions from the agriculture sector increased 

by 12%, primarily due to a 78% increase in the national dairy herd and a 

465% increase in the application of nitrogen containing fertiliser. 

Emissions from the energy sector increased by 20% from 1990 (primarily 

from an increase in road transport), emissions from the IPPU sector were 

28 % higher, were down 20% in the waste and removals from the Land 

Use, Land Use Change and Forestry ( LULUFC)  sector decreased 21%.12 

15. In 2021, New Zealand’s per capita emissions of anthropogenic 

greenhouse gases was 15.1 tonnes CO2-e as compared to the average 

of 8.8 tonnes CO2-e  of the Annex 1 developed nations under the Paris 

Agreement.13  

16. New Zealand’s GHG emissions peaked in 2006, were stable until 2019 

and have been decreasing since then. This was initially because of Covid 

but  have continued in 2022 when the decrease was driven by high rainfall 

increasing renewable power supplies. Indications are that with more 

recent weather conditions  the reductions will not continue.14  

 

 

 
9 New Zealand’s Greenhouse Gas Inventory Snapshot   1990-2022 Ministry for the 
Environment p 18  
10 Land Use Land Use Change and Forestry. 
11 New Zealand’s Greenhouse Gas Inventory Snapshot 1990-2022, Ministry for the 
Environment, Vol 1 p18 
12 New Zealand’s Greenhouse Gas Inventory Snapshot 1990-2022, Ministry for the 
Environment, pp9-11 
13 New Zealand’s Greenhouse Gas Inventory 1990-2022 Snapshot Ministry for the 
Environment p 12. Co2 emissions per capita is average amongst this group. 
14 New Zealand’s Greenhouse Gas Inventory 1990-2022 Snapshot Ministry for the 
Environment p 6. 
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IPCC Requirements to keep temperature rises under dangerous levels 

17. The Intergovernmental Panel on Climate Change (IPCC) is a scientific 

body established by the United Nations Environment Program and the 

World Meteorological Organisation to acquire insight into all aspects of 

climate change including the risks, consequences and options for 

adaption and mitigation.  

18. At the United Nations Paris Conference held in December 2015 the 

attending countries including New Zealand adopted the Paris Agreement 

which contained an acceptance that post- industrial temperature changes 

should be held to below 1.5 oC in order to avoid the extreme results of 

climate change which will occur once temperature changes reach 2C.  

19. Upon the basis of the  AR6/2023 report by the  IPCC it can be concluded  

that: 

(a) The 1.5oC goal is now out of reach and the goal is now to keep 

temperature increases to under 2oC.15 At the current rate of 

global emissions 2oC will be reached within the next 15 years.16 

 

(b) To keep temperature increases below 2oC deep and immediate 

cuts in global emissions are required which will result in global 

net zero emissions by the early 2070s.17 

20. The United Nation’s 2022 report on nationally determined contributions 

(NDC’s - each nation’s pledge towards the Paris agreement targets) 

reported that there is a significant gap between projected emissions in 

2030 based on global target commitments and what would be required to 

keep the global temperature increase below 1.5°C or 2.°C.18  

21. Best estimates are that if GHG emission reductions are limited to those 

pledged in the NDCs  planetary warming will be close to +3.2o C by the 

end of the century.19 

 
15 Wai 3325 # A25 Brief of Evidence of Timothy Raymond Naish [27] [34](a) 
16 Wai 3325 # A25Brief of Evidence of Timothy Raymond Naish [27] [34](h) 
17 Wai 3325 # A25Brief of Evidence of Timothy Raymond Naish [41] 
18 United Nations Nationally Determined Contributions under the Paris Agreement: Synthesis 
Report by the Secretariat 26 October 2022 [14]-[16]  
19 Wai 3325 # A25Brief of Evidence of Timothy Raymond Naish [51] 
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UNITED NATIONS AGREEMENTS AND TARGETS  

22. Aotearoa has since 1992  been parties to United Nation agreements on 

addressing climate change and under these agreements has pledged 

emission targets. 

United Nations Framework Convention on Climate Change 

23. Recognising the issue of climate change in 1992, more than 190 countries 

(including New Zealand) signed the United Nations Framework 

Convention on Climate Change (UNFCCC). 

24. Article 2 of the UNFCCC states that its objective is to “achieve 

….stabilization of greenhouse gas concentrations in the atmosphere at a 

level that would prevent dangerous anthropogenic interference with the 

climate system”. 

25. Article 3 of the UNFCCC requires that as much as possible “the parties 

should take precautionary measures to anticipate, prevent or minimise the 

causes of climate change and mitigate its adverse effects”.  

26. Article 4 of the UNFCCC commits Annexure I “developed countries” 

(including New Zealand) to ‘take the lead’ to reverse the long-term trends 

in anthropogenic emissions. 

27. The parties to the UNFCCC have over time attended further Conferences 

of Parties (COPs) and made further commitments to addressing climate 

change. 

New Zealand’s Commitments 2008-12: Kyoto Protocol 

28. New Zealand signed the Kyoto Protocol to the UNFCCC on 22 May 1998 

and ratified it on 19 December 2002.  

29. Under the Kyoto Protocol New Zealand as a ‘developed country’ 

committed to a target of keeping emissions of greenhouse gases during 

the 2008-12 ‘first commitment period (CP1) to levels not exceeding those 

in 1990 (‘the 1990 baseline’). 

30. Targets under the Kyoto Protocol were expressed as an “assigned 

amount” of allowed emissions over the 5-year 2008-2012 commitment 
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period. This was divided into assigned amount units (AAU’s) 

(denominated as one tonne of CO2 equivalent). New Zealand was 

assigned 302.8 m AAUs. 

31. Under the accounting provisions of the Kyoto Protocol (‘the Kyoto 

framework’) developed countries including New Zealand were allowed to: 

(a) Accumulate additional emissions ‘removal units’ generated from 

growth of post 1990 forestry and other land use activities (‘RMUs’) 

(b) Purchase approved units through international carbon markets. 

(‘overseas units’). 

(c) Parties also had restricted rights to carry over surplus units into any 

subsequent commitment periods to be entered under the Kyoto 

Protocol. 

 

New Zealand’s results from CP1 of the Kyoto Protocol 
 

32. By the end of the 2008-12 CP1 Kyoto Protocol period the New Zealand 

Government was able to report that for CP1 New Zealand’s gross 

emissions exceeded 1990 levels by 21.4%.  However it was able to meet 

its targets for CP1 through use of forestry RMUs and overseas units. 

Particulars 

(a) New Zealand’s annual greenhouse gas emissions between 1990 and 

2013 increased from 65.7m tonnes CO2-e to 80.5m tonnes CO2 –e.20 

(b) However New Zealand was able to meet its CP1 commitment to surrender 

372.8 m AAUs based on total emissions by surrendering 179.1 m AAUs, 

80.1 m RMUs, and 113.1 overseas units.21 

(c) In addition, New Zealand was able to  carry forward to CP2 a surplus of 

units represented by 123.7 m AAUs.22 

 
20 New Zealand’s Greenhouse Gas Inventory 1990-2014, Ministry for the Environment, 
Submitted to United Nations Convention on Climate Change, 20 May 2016. 
21 Report on the expiration of the additional period for fulfilling commitments by New Zealand, 
16 December 2015. 
22 Above n 67.  
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New Zealand’s Commitments 20013-20: Exit from the Kyoto Protocol and 
commitment under the Copenhagen Accord 

33. At the Doha Conference in December 2012 the New Zealand Government 

announced that it would not be making a commitment to CP2 of the Kyoto 

Protocol the New Zealand would  rather it would make a commitment 

under the Copenhagen Accord which New Zealand had become a party 

to in December 2009.  

34. In contrast with the Kyoto Protocol, emission reduction commitments 

made under the Copenhagen Accord are non- binding in that there are no 

mechanisms or penalties to ensure compliance. 

35. Under the Copenhagen Accord, the New Zealand Government set an  

unconditional commitment to reduce emissions by 5% from 1990 levels 

by 2020. 

36. Under the Kyoto Protocol framework New Zealand as it did not  commit to 

CP2 it was not able to access the international carbon market. As a result, 

the New Zealand Government regulated that as from 1 June 2015, 

overseas units would no longer be able to be used to satisfy obligations 

under the NZETS.  

New Zealand’s Nationally Determined Contributions  2021-30: Paris 
Agreement 

37. Leading up to the 2015 UNFCCC Paris Conference the NZ Government 

announced an ‘intended nationally determined contribution’ (INDC)23 

which stated: 

(a) A commitment to reduce net greenhouse gas emissions to 30% 

below 2005 gross levels by 2030 (being equivalent to a reduction of 

11% from 1990 levels); 

(b) That this target was conditional upon the Paris Agreement providing 

for the continuation of Kyoto framework rules relating to access to 

RMU’s from forestry and unrestricted access to global carbon 

markets; 

 
23 New Zealand, Submission to the ADP, New Zealand’s Intended Nationally Determined 
Contribution, July 2015. 
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(c) Amongst other things the INDC also acknowledged that the land 

was a key economic and spiritual resource for Māori. 

38. At the conclusion of the Paris conference the participants including New 

Zealand agreed in principle to the terms of the Paris Agreement that would 

apply to participants for the period 2021 to 2030 and a mechanism for the 

eventual adoption of the Paris agreement. 

39. The Paris Agreement included the following terms (in summary): 

(a) Article 2- There was an agreed objective of holding the increase in 

global average temperature to well below 2°C above preindustrial 

levels and to pursue efforts to limit temperature increases to 1.5°C 

recognising that this would significantly reduce the risks and impacts 

of climate change. 

(b) Article 3- The parties agreed to undertake and communicate 

‘nationally determined contributions’ (NDCs) to reduce greenhouse 

gas emissions as ‘ambitious efforts’ to achieve the objectives of the 

agreement. 

(c) Article 4- The parties aim to reach global peaking of greenhouse gas 

emissions as soon as possible with developed countries taking the 

lead. 

(d) Article 8 – The parties recognise the importance of averting, 

minimising and addressing loss and damage associated with the 

adverse effects of climate change. 

40. The decision of the Paris Conference to adopt the Paris Agreement 

included the following terms (in summary): 

(a) Clause 17- It was noted that the intended nationally determined 

contributions submitted by the parties to date would not hold global 

temperature increases to below 2°C by 2030. 

(b) Clause 20- It was agreed that there would  be a facilitated dialogue 

in 2018 to review collective efforts and inform the setting of NDCs 

to apply from 2021. 
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(c) Clause 22- It was agreed that NDCs would  be communicated at the 

time of ratifying the agreement and that these will be the INDC’s 

previously communicated unless stated otherwise. 

(d) Clause 24- The parties who have communicated NDCs applying 

until 2030 to update these NDCs by 2020 and then again, every 5 

years. 

(e) Clause 106- The parties resolved to ensure the highest possible 

mitigation efforts in the pre-2020 period. 

41. The New Zealand government signed the Paris agreement once it 

became open for signature from 22 April 2016 and subsequently ratified 

the agreement. 

42. At the 2018 Climate Change Conference held in Katowice (COP 24) New 

Zealand adopted the position that after participating in the ‘Talanoa’ 

dialogue and reviewing its commitments it regarded its 2021-30 NDC as 

sufficient and would not be enhancing these targets.24 

43. At the 2019 Climate Change Conference held in Barcelona (COP 25) New 

Zealand made no changes to its  2021-30 NDC. 

44. On 4 November 2021, the New Zealand government communicated an 

updated 2021-30 NDC to reduce, by 2030, net emissions by 50% as 

compared with gross emissions in 2005 which corresponded to 41% when 

managing a multiyear emissions budget starting from the New Zealand’s 

2020 emissions target. This provisionally equated to 571 tonnes CO2-e 

over 2021-30.  (2021 NDC). 

45. The 2021 NDC was pledged upon the basis that New Zealand’s expected 

net emissions would be more  than the NDC (approximately 100 tonnes 

CO2-e25) and would have to be  offset by emission credits generated by 

emission reductions in other countries (‘offshore mitigation’).26  

 
24 Memo from the Minister for Climate Change to Chair, Cabinet Environment, Energy and 
Climate Committee, International Climate Change Negotiations: New Zealand’s Approach to 
COP 24  
25 Wai 3325 # A5 Affidavit of Ivor Geoffrey Bertram 26 August 2024  [9.11] 
26 ERP (emissions reduction plan) p. 108 
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LEGISLATION  

46. The Climate Change Response Act 2002 has been the central  legislative 

scheme for addressing climate change is Aotearoa.  

Climate Change Response Act 2002 and the New Zealand Emissions 
Trading Scheme. 

47. The Climate Change Response Act 2002 was legislated to allow New 

Zealand to meet its commitments under CP1 of the Kyoto Protocol 

through an emissions trading scheme (the NZETS). It covers all 

greenhouse gas emissions from human induced sources including 

methane from animals and nitrous oxide from animal effluent. 

48. The CCRA set up a structure of Emission Reduction Targets by 2030 and 

2050, Emissions Budgets over 5 year periods to be consistent with these 

targets, Emission Reduction Plans setting out a government strategy of 

how the targets and budgets would be achieved, and Adaption Measures 

setting out how the community could adapt to climate change. 
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49. On 31 March 2011 the New Zealand Government pursuant to s 224 of the 

Climate Change Response Act 2002 gazetted a target to reduce 

greenhouse emissions by 50% from 1990 levels by 2050.27 

50. The main tool for reducing greenhouse emissions under the CCRA was 

the Emissions Trading Scheme (ETS) under which certain emitters would 

have to offset their emissions by surrendering an  emission units every 

tonne of CO2 -e reported. These units could be carried over from the Kyoto 

scheme, received  from the Government ( including purchased at ETS 

auctions) or from other unit holders. This was not a ‘cap and trade’ 

scheme’ in that there was no limit on the number of units issued. The aim 

was by making some  emitters pay a price for their emissions they would 

be incentivised to reduce emissions.  

51. The Climate Change Response Act 2002 established a Registry to 

account for the issue, holding, transfer, retirement, surrender and 

cancellation of Kyoto units (Part 4) including New Zealand Units (NZUs) 

issued by the registrar and acquired overseas units.  

52. Energy, industry and waste participating emitters were required to 

surrender one emission unit for every tonne of CO2 -e reported.  

 

 

 
27 That target has been repealed by the Climate Change Response (Zero Carbon) Amendment 
Act 2019. 
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53. In relation to forestry: 

(a) Pre 1990 forestry owners were required to surrender one 

emission unit for every tonne of CO2 -e of deforestation. 

(b) Post 1990 forest owners had the option to participate which 

would allow them to receive NZUs annually for every tonne of 

CO2-e removed by growing trees which would have to be 

surrendered once the forest was harvested.  

54. NZUs are issued free to owners of pre 1990 Forestry and to certain energy 

intensive and trade exposed emitters on an ongoing output intensity basis. 

55. Agriculture emitters are currently exempted from surrendering emission 

units (after initially being scheduled to enter the scheme from 2015) and 

agriculture emitters under current Government policy will continue to be 

outside the scheme until at least 2030. 

56. With the exemption of trade exposed and agricultural emitters the 

practical effect to the present day is about 75% of all emissions are 

effectively exempt from the scheme.28 

57. Section 3A provides that the Government must consult with Māori before 

making a range of decisions under the Act.  

2019-20 CCRA Amendments  

58. The Climate Change Response (Zero Carbon) Amendment Act 2019 

provided for the Climate Change Response Act 2002 to be amended to 

stipulate: 

(a) A target for reducing net non-methane emissions to zero by 2050 

and cuts in methane emissions from 2017 levels of 10% by 2030 

and 24%-47% by 2050. 

(b) The establishment of a Climate Change Commission whose 

roles include the formulation of emission reduction budgets over 

4 year periods from 2022 for the meeting of the above targets, 

which are submitted to the responsible Minister who will make 

the final decision on setting the budgets. 

 
28 Around 50% for Agriculture and 25% for Trade exposed. 
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59. The Climate Change Response (Emissions Trading Reform) Act 2020 

further provided for the Climate Change Response Act 2002 to be 

amended providing that : 

 

(a) Those who are involved with farming ruminant animals or the 

importing/manufacturing of nitrogen-based fertilizers would not 

be required to surrender emission units until 2025 and then upon 

the basis of a free allocation of 95% of emissions.  This  will only 

be a fall-back position, depending upon the sector making 

sufficient progress outside of the scheme by 2022. 

 

(b) Further stipulations were to be provided regarding regulations 

that may be prescribed regarding the auctioning of units 

including allocating units for prescribed activities, the amount of 

overseas units available and setting minimum auction prices and 

reserve units to be released. 

 

(c) The phase down of free allocations to trade exposed industries 

is to be increased by an additional 1 % per year to 2% from 2030 

and an additional 2% per year to 3% from 2040. 

 

        2020 Climate Change Emergency Declaration  

60. On 2 December 2020 the New Zealand Parliament  declared a “climate 

change emergency” which “recognised the devastating impact that 

volatile and extreme weather will have on New Zealand” and “that climate 

change is one of the greatest challenges of our time”. 

2021 Climate Change Commission Report  

61. On 31 May 2021, the Climate Change Commission provided advice to the 

government on setting emission budgets29 and also on whether the 

current NDC was consistent with contributing to efforts under the Paris 

Agreement to limit global temperature increases to 1.5C.30 (‘the Climate 

Change Commission Report’). 

 
29 Pursuant to s 5ZA of the CCRA 
30 Pursuant to s 5K of the CCRA 
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62. The Climate Change Commission Report: 

(a) Recommended emission budgets for the first three 5 year 

budgets between 2022- 35. 

(b) Advised that the current NDC was not consistent with 

contributing to efforts under the Paris Agreement to limit global 

temperature increases to 1.5C and that to be consistent, net 

emissions over 2021-30 should not exceed 568 Mt CO2-e. 

63. In reaching its conclusion on whether the NDC was consistent with the 

SR18 1.5C 2030 targets, the Climate Change Commission created a 

misleading impression of  the extent of the inadequacy of the NDC as it 

used New Zealand’s gross emissions in 2010 as the baseline from which 

to assess the decrease in emissions to achieve the 2030 net emission 

NDC while  the  SR18 targets were calculated as reductions from net 

emissions in 2010 to arrive at net emission reduction targets in 2030.31 

 

2022 Emissions Reduction Plan 

64. In May 2022, the New Zealand government published its first emissions 

reduction plan (ERP). 

65. The ERP contained a section Empowering Māori that contained the 

following action plans: 

(a) To Activate Kaupapa Māori, tangata Māori solutions.32 

(b) To create a platform for Māori climate action. 

(c) To embed Māori partnership and representation. 

(d) To support the development of a Māori Climate Strategy. 

66. The Parliamentary Commissioner for the Environment, Simon Upton, 

commented in regard to the ERP that:  

A coherent policy framework was lacking. Ministers did not 
systematically turn their minds to the key choices and trade-offs they 
faced. Nor did they explore alternative pathways that could have brought 
those issues into sharper relief. While officials placed some key framing 

 
31 Lawyers for Climate Action NZ v Climate Change Commission  2022 NZHC 3064 [127] 
32 Aotearoa’s New Zealand’s First Emissions Reduction Plan (The Ministry for the Environment 
May 2022) pp 52-3 
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questions in front of ministers along the way, they did not present those  
questions as a coherent package, nor did they ask them early enough. 
As a result, ministers were unable to provide a coherent policy 
framework to guide the detailed work of officials.33 
 

Emissions Budgets 

67. The ERP contained New Zealand’s first three emissions budgets being: 

a. Emissions budget 1 (2022-2025): 290 Mt CO2-e;  

b. Emissions budget 2 (2026-2030): 305 Mt CO2-e; 

c. Emissions budget 3 (2031-2035): 240 Mt CO2-e.34 

68. The emission budgets were as recommended in the Climate Change 

Commission Report with updating amendments. 

69. The ERP represents that the net emissions under the proposed budgets 

would be a decrease in emissions compared with the three previous 

decades.35   

70. However, the calculation that there will be a decrease in emissions under 

the proposed budgets is only made possible by calculating forestry 

emissions in past decades using Modified Activity Based (MAP) 

accounting which averages out the removal-emission cycles from 

plantation forests by disregarding CO2 removals that will become CO2 

emissions when the forest is harvested. 

71. By contrast, the CCRA requires the use of the Greenhouse Gas Inventory 

(GHGI) emissions accounting approach for measuring emissions36.  

GHGI accounting is the method used by the UN for compiling annual 

inventories of emissions and by which New Zealand reports its annual 

emissions to the UN and attempts to gives an  accurate representation of  

the GHGs emitted into the atmosphere.37 

72. Using GHGI accounting the total emissions from the previous three 

decades were: 

(a) 448 Mt CO2-e for 1991-2000; 

 
33 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [10. 7]  
34  ERP  P 31  
35 ERP p  81. 
36 s 5Q(1)(a) and s 5X(4). 
37 Lawyers for Climate Action NZ v Climate Change Commission  2022 NZHC 3064 [272] 
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(b) 537 Mt CO2-e for 2001-2010; and 

(c) 543 Mt CO2-e for 2011-2020. 

73. The Emission Budgets allow emissions for the 2021-30 period totalling 

641 Mt CO2, being: 

(a)  the emissions for the first two budgets for the period 2022-30 

being 595 Mt CO2-e; 

(b)  plus estimated emissions for 2021 being 46 Mt CO2-e. 

74. As such by applying GHGI accounting as required under the CCRA the 

emission budgets over 2021- 30 represent an actual  increase in emissions 

as compared with emissions during past decades.38 

 

   Draft Second Emissions Reduction Plan 

75.  In July 2024 the National/ New Zealand First/Act Government released a 

Discussion Document on New Zealand’s Second Emissions Reduction Plan 

2026-30 ( the draft ERP2). This document contained the government’s 

proposed second ERP to apply for the second 2026-30 budget period. The 

document called for public feedback  on the contents of the proposed  second 

ERP to be provided by 31 August 2024. The intention being that after that 

date the government would publish a final second ERP. 

 

 
38Lawyers for Climate Action NZ v Climate Change Commission  2022 NZHC 3064 [289] 
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76. In the introduction to the proposed second ERP it was described as a ‘least 

cost, net based approach’ that acknowledges the role that  offsets like 

forestry and other carbon removals play in bringing us closer to our 

emissions reduction targets’ and” will use a technology-led approach to allow 

production to increase as our emissions come down “.39 

 
77. The draft ERP2 was based on a number of past government policies being 

discontinued, including the  Clean Vehicle Discount scheme, the ban on new 

fossil-fuel generation of electricity and phase-out of fossil fuels,  the action 

plan for decarbonising industry, and  extending  the exemption of agriculture 

from emissions pricing through the NZETS from 2025 until 2030.40 

 

78. The draft ERP2 emission projections represent a significantly higher levels 

of gross and net  emissions during the second and third budgets and at  2050 

than that had been forecast under the first ERP.41  

 

 

 

 
39 Discussion Document on New Zealand’s Second Emissions Reduction Plan 2026-30 ( the 
draft ERP2) at p 8. 
40 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [10.11]  
41 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [10.9]  
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79. The draft ERP2 forecasted  that the first and second emission budgets 

would be achieved but not the third 2031-35 budget, the NDC or the  2050 

net zero carbon target.42 

80. The draft ERP2  decreases  gross emissions reductions and in part 

covering the resulting gap by planned increases  in afforestation.43 

 

81. In the  draft ERP2 the forecast of forestry removals is based on a 

presumption of a significant increase in pine forestry  by 2050 (Figure 8.1). 
44 The planned afforestation programme involves planting about 28,000 

hectares per year over 25 years to 2050, a total of 700,000 hectares or 

2.5% of the total surface area of NZ. New Zealand's net stocked planted 

production forest covered an estimated 1.79 million hectares as at 1 April 

2023, so this is roughly a 40% increase in forestry.45 

 
82. Based on forestry ‘anchoring the NZ ETS price’  the draft ERP2 forecasts 

that the ETS price of  carbon units will rise in real terms to $75 per tonne 

from 2028 before settling at $50 from 2035.46  

 
83. This contrasts with modelling by the US Environmental Protection Agency 

showing  estimates for the social cost of CO2 emissions in 2020 ranging 

from US$110 to US$370 (NZD180-620) per tonne, while the social cost 

of methane emissions in 2020 ranges from US$470 to US$2,900 

(NZD780-4,800) per tonne. By 2030 the social costs of greenhouse gas 

(GHG) emissions are estimated to rise to US$1 ,100-3,700 per tonne for 

CO2 and US$40,000-110,000 per tonne for methane.47 

 
 

84. The Climate Change Commission made the following observations  in 

February 2024 about such an approach of relying primarily on forestry to 

reduce emissions: 

The NZ ETS risks initially encouraging increases in forest area at the 
expense of reductions of emissions at their source. This is a result of the 

 
42 Discussion Document on New Zealand’s Second Emissions Reduction Plan 2026-30 ( the 
draft ERP2) at  p 34, Figure 2.1 and Table 2.2 
43 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [10. 7]  
44 Discussion Document on New Zealand’s Second Emissions Reduction Plan 2026-30 at  p79 
45 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [10.17] where it is suggested that it is 
unlikely that the price to be held at these levels. 
46 Discussion Document on New Zealand’s Second Emissions Reduction Plan 2026-30 at  p33 
47 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [11.12] 
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way the scheme rewards carbon dioxide removals by forests, which is 
usually lower cost than reducing emissions at source.48 

 

85. The Commission went on to emphasise the need for emissions reduction 

policy to retain a clear focus on gross-emissions reduction rather than 

simply relying on forestry absorption: 

 
Aotearoa New Zealand's climate policies need to encourage both 
decarbonisation and forest planting, as both are essential in the 
transition to a low emissions economy. The NZ ETS is a key tool for 
meeting emissions budgets and the 2050 target, but there are structural 
issues that prevent it from fulfilling these objectives in a stable way over 
time ... 
In the near term, the NZ ETS is likely to encourage extensive 
afforestation but only limited gross emissions reductions. This is a result 
of the way it allows carbon dioxide removals by forests to undermine the 
incentive to reduce emissions at their source. 
In our advice on the second emissions reduction plan, the Commission 
recommended amending the NZ ETS to separate the incentives for 
gross emissions reductions from those applying to forests. If the 
Government chooses not to pursue this approach, it will be important to 
clarify how objectives for gross emissions reductions will be achieved, 
for example through strengthening complementary policies instead.49 
 

Climate Change Adaption  

86. Climate change adaption is  examined in more detail in Tania Te 

Whenua’s submissions from a  Māori perspective. However, the following 

overview submissions are provided. 

87. In August 2022 the New Zealand Government released Aotearoa New 

Zealand’s First National Adaption Plan which: 

(a) Sets out a plan for adapting to the effects of climate change over the 
period 2022-8. 

(b) This included establishing a platform for Māori Climate Action. 

88. The Rauroa Framework proposed in the National Climate Adaptation Plan 

was an attempt by Government to bring together  Māori values and 

principles into an indigenous world view as a lens through which equitable 

 
48 Commission Advice on NZ ETS unit limits and price control settings for 2025-2029 p.19 
49 Commission Advice on NZ ETS unit limits and price control settings for 2025-2029 p.34. 
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and just adaptation strategy could be progressed for Aotearoa – New 

Zealand.50  

89. For Māori climate change adaption is important given that they are 

particularly impacted by climate change. In August 2020 Te Puni Kokiri 

produced its Understanding climate hazards for hapori Māori” – Insights 

for policy makers report which noted that: 

(a) More than 8 out of 10 Māori households live in areas are that 
exposed to some level of flooding.  

(b) About 1 in 7 Māori households live in coastal areas that are 
projected to flood from rising sea levels.  

(c) Areas that are likely to be flooded due to rising sea levels, 
heavy rain, and prolonged wet weather have a higher 
proportion of older Māori households.  

(d)  More than 8 out of 10 Māori households live in areas where the 
number of extremely hot days is projected to increase.  

(e) Nearly all (93%) Māori households are projected to experience 
a 10% or more increase in the number of heatwave days. 

(f)   Almost all Māori households live in areas where drought index 
is projected to increase in the future.  

(g) 30–50% of marae across the motu are likely to be significantly 
impacted by climate change and 41 marae across Aotearoa are 
currently at potential risk of a 100-hundred-year flooding 
event.51 
 

90. The Expert Working Group on Managed Retreat emphasised that 

partnership with and leadership of Māori hapū and iwi at place, all across 

Aotearoa is critical for effective climate adaptation.52 

91. In this regard  Māori have to date shown that they are ready and willing to 

be involved and lead work in climate change adaption. This is in part 

because they are disproportionately affected and vulnerable to climate 

change.53 Statistics NZ reported in  September 2022 that Eighty-five 

percent of Māori authorities and 51 percent of other Māori enterprise A25s 

 
50 Wai 3325 # A25Brief of Evidence of Timothy Raymond Naish [88]  
51 Wai 3325 #A7  Brief of Evidence of A Olsen [27]-[30]Wai 3325 # Brief of Evidence of 
Timothy Raymond Naish [84] https://www.tpk.govt.nz/en/mo-te-puni-kokiri/our-stories-and-
media/understanding-climate-hazards- for- hapori- Maori  
52 Wai 3325 # A25 Brief of Evidence of Timothy Raymond Naish [88] 
https://environment.govt.nz/assets/publications/Exploring-an-indigenous-worldview-
framework-for-the-national-climate-change-adaptation-plan.pdf  
53 Wai 3325 # Brief of Evidence of Timothy Raymond Naish [85] 

https://www.tpk.govt.nz/en/mo-te-puni-kokiri/our-stories-and-media/understanding-climate-hazards
https://www.tpk.govt.nz/en/mo-te-puni-kokiri/our-stories-and-media/understanding-climate-hazards
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said they planned climate change-related actions in the next five years, 

compared with 45 percent for all New Zealand businesses.54  

92. The efforts of  Māori after the severe weather events along the East Coast 

of the North Island in 2023 illustrated how  Māori communities are capable 

of stepping up to deal with recovering and rebuilding. 55 However issues 

raised in evidence   with how  Māori were supported in this emergency56  

show  that the government have some way to go in appreciating and 

facilitating this capability of  Māori.  

Resource Management/Local Government  

93. Under the Resource Management Act, which regulates how local 

governments are to make planning decisions in their areas, s 7(i) states 

that regard must be had to climate change. However from the time this 

provision was inserted in 2004 there where further provisions that councils 

were not to take into account the emissions of GHFs unless in accordance 

with a National Policy Statement.57 The apparent intention was to put in a  

National Policy Statement in due course to guide councils in what would  

be a complex task. 

94. However, no such National Policy Statement was put in place. Eventually 

the provisions restricting councils from having regard to GHG emissions 

were repealed in 2022, but despite this date being signalled well ahead, 

and indications that a National Policy Statement was being prepared, 

none eventuated from the repeal date to the present. Councils were only 

provided with a 2022 guidance note giving limited guidance in regard to 

coal powered boilers.58 

95. From 2020 local councils were also required to ‘have regard to’ the any 

applicable Emission Reduction Plan in making planning decisions.59 

However,  there is a lack of specific relevant guidance and ambition in the 

 
54 Wai 3325 #A7  Brief of Evidence of A Olsen [27]-[30]Statistics NZ press release dated 7 
September 2022  Maori Authorities Demonstrate their commitment to kaitiakitanga in response 
to climate change. 
55 Wai 3325 # A25Brief of Evidence of Timothy Raymond Naish [85] 
56 Wai 3325 #A10  Brief of Evidence of Barry Soutar [26]-[27] 
57 S 70A , s  70B and s 104E.  
58 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [16. 1] – [16.6] 
59 Resource Management Act s 61(2)(d) 
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current ERP, and particularly the proposed ERP2, to assist councils in this 

regard .60 

96. As such, although local councils are at present technically to  take into 

account GHG emissions in making planning and consent decisions,  given 

the ongoing lack of a guiding NES and the considerable complexity of 

building into decisions national climate change issues, it is not surprising 

that that councils appear not to be generally not  actively taking climate 

change into account. 

97. Under the present Resource Management Act central government has the 

power to ‘call in’  consent applications of national significance. Despite the 

potential for the government to call in and make consent decisions on 

projects that would have significant impact on climate change, so far this 

has only happened once for a ECNZ project in 1994.61 There are however 

apparently some renewable energy projects intended for the fast track 

process in the upcoming resource management act reforms. 

BREACH OF TREATY OF WAITANGI OBLIGATIONS IN REGARD TO 
CLIMATE CHANGE  

98. In the Statement of Issues filed in the tribunal a number of obligations of 

the Crown in regard to Te Tiriti were raised. These will expanded on in the 

submissions of Tania Te Whenua. But for context in these submissions 

the following obligations are noted : 

(a) Complying with international climate instruments and 
developing domestic legislation and policies in light of relevant 
international jurisprudence.  

(b) Working with and resourcing Māori to mitigate and adapt to the 
impacts of climate change, including the degree of 
independence in those efforts from central and local 
government. 

  
(c) Supporting Māori to plan for and respond to emergencies 

relating to severe weather events caused or exacerbated by 
climate change. 

(d)  Protecting Māori society, communities, land, resources, 
indigenous biodiversity, and taonga species from the impacts of 
climate change, including impacts from beyond the borders of 
Aotearoa. 

(e)   Supporting Māori to protect the natural environment and 
indigenous biodiversity from the impacts of climate change.  

 
60 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [15.7] 
61 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [15.2] 
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99. It is submitted that that these obligations arise not only from the principle 

of active protection under te tiriti, but also from common law principles 

recognising  Māori tikanga. 

100. In this regard it is submitted that upon the  Crown assuming sovereignty 

over New Zealand: 

(a) The common law adapted to include  Māori customary law/tikanga in 

as far as applicable in the circumstances.62 

 

(b) The Crown assumed fiduciary obligations to  Māori to ensure that their 

common law rights that arose upon sovereignty were recognised and 

upheld.63  

 

101.  Māori tikanga recognised at common law included the tikanga of 

kaitiakitanga by which  Māori assumed responsibilities to preserve the 

natural ecosystems upon which they relied 

102. With regard to climate change, this would include   Māori taking steps to 

try to reduce GHG emissions  and also to adapt to the effects of climate 

change. 

103. Arguably the Crown’s common law obligations also extend to taking 

adequate steps itself to protect the environment given that the Crown has 

largely assumed the responsibility to do so.  

104. This would include the responsibilities it has undertaken to  preventing 

climate change through reducing emissions and ensuring Aotearoa’s 

obligations under international  agreements. 

105. Drawing on the observations set out above,  it is submitted that overall 

there has been breaches of all of the above obligations of the Crown  in 

the following respects. 

 

 
62 Attorney- General v Ngāti Apa 3 NZLR 643 [2003] at [17] 
63 Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) SC 72 at pp 78-79 
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Climate Change Response Act insufficient 

106. The Climate Change Response (Zero Carbon) Act has not provided the 

framework to sufficiently drive New Zealand’s efforts to address climate 

change: 

 

(a) Although s 3(1)(a) provides as one of the purposes of the Act to 

contribute to the global effort under the Paris Agreement to keep 

temperature increases to 1.5oC there is no reference to New 

Zealand’s specific commitments under the Paris Agreement. 

 

(b) Specifically, the targets and budgets in the Act are not expressly 

linked to New Zealand’s Paris Agreement obligations, including the 

2021- 2030 NDC. 

 

(c) The government is not obliged to adopt the emission reduction 

budgets recommended by the Climate Change Commission. 

 
(d) There is no legal obligation to meet the emission reduction budgets 

that are adopted. 

 

(e) There are no effective sanctions for failing to meet emission reduction 

targets.64 

 
(f) Any person or body exercising a public function has only a discretion 

as to whether to take into account emission reduction budgets, targets 

or plans.65 

 
(g) As detailed below, the emission reduction targets and current budgets 

are not consistent with New Zealand’s obligations under the Paris 

Agreement. 

Insufficient targets for emission targets and budgets 

107. New Zealand’s current and previous emission reduction targets and 

budgets are not (and have not been) consistent with New Zealand’s 

international obligations and in particular with current obligations under 

 
64 S. 5ZM  
65 S. 5ZN 
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the Paris Agreement to make ambitious efforts under the Paris Agreement  

to keep global temperature rises below 1.5 oC (‘1.5 oC targets’). 

2013 -20 CCRA Targets allowing for increasing emissions 

108. For the 2013-2020 period, New Zealand’s target of reducing emissions by 

5% from 1990 levels assumes a starting point of gross emissions and 

compares that with net emissions at 2020. While this target was met  in 

fact New Zealand’s gross and net emissions  actually increased over the 

period.  

2021-30 CCRA Targets Insufficient  

109. The emission reduction targets under the CCRA do not meet New 

Zealand’s Paris Agreement obligations. 

110. With regard to the 2030 target in the CCRA to reduce methane emissions 

from 2017 levels by 10%: 

(h) The SR18 report states that Global non-co2 emissions must 

reduce by at least 25% by 2030 from 2010 levels.66  

(i) As New Zealand’s methane levels in 2017 were similar to those 

in 201067 to be consistent with SR18 reductions the CCRA target 

reduction for methane should also be about 25%. 

(j) In order to meet the Paris Agreement obligations as a developed 

nation to make ambitious efforts to reduce emissions  the CCRA 

target reductions for methane by 2030 should be more than 25%. 

By contrast the CCRA target is a 10% reduction 

(k) There is no target for reducing net CO2 emissions by 2030 as 

required under SR18. 

111. With regard to the CCRA 2050 target of reducing net carbon emissions to 

zero and methane emissions to 24- 47% below 2010 levels: 

 
66 IPCC’s 2018 Special Report on Global Warming of 1.5 oC report SR18, pages 14-15.( 
Document File F). 
67 New Zealand’s Seventh National Communication under the United Nations Framework 
Convention on Climate Change, December 2017 Table 5.1 at  p 108 (Document File I). 
Snapshot of New Zealand’s Greenhouse Gas Inventory 1990-2017, Ministry for the 
Environment.  
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(l)  The SR18 report also states net CO2 emissions must be 

reduced to zero by 2050.68  

(m) However, in order to meet Paris Agreement obligations as a 

developed nation to make ambitious efforts to reduce emissions 

the CCRA net CO2 emission target at 2050 should be less than 

zero. 

(n) The CCRA methane reduction 2050 targets of a  24%-47% 

reduction from 2017 levels does  not represent sufficient 

progress towards the SR18 target of zero emissions by 2070. 

 

  2021-50 New Zealand’s Paris Agreement obligations to reduce emissions 

112. The adequacy of New Zealand’s emission reduction targets under the 

Paris Agreement needs to be assessed against New Zealand’s specific 

obligations under the agreement.  

113. New Zealand has obligations under the Paris agreement, in setting 

emission reduction targets: 

(a) To pursue efforts to limit temperature increases to 1.5 oC.69 

(b) To commit to NDCs representing ambitious efforts to achieve this 

objective.70 

(c) To pursue domestic mitigation measures to achieve the objectives of 

the Paris Agreement.71 

(d) To take the lead, as a Developed country, in pursuing economy-wide 

absolute emission reduction targets.72 

(‘Paris agreement  obligations’). 

114. These obligations, at a minimum, required New Zealand to pursue 

emissions reductions targets that would assist in achieving the emissions 

reductions set out in the IPCC’s 2018 SR18 report to keep global 

temperature increases to 1.5 oC  by : 

 
68 IPCC’s 2018 Special Report on Global Warming of 1.5 oC report SR18, pages 14-15.( 
Document File F). 
69 Article 2 
70 Article 3 
71 Article 4(3) 
72 Article 4(4). 
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(e) reducing net CO2 emissions by around 45% from 2010 levels by 2030 

and reaching net zero around 2050; and   

(f) reducing non-co2 emissions by at least 25% from 2010 levels by 2030 

and net zero by 2070.73  

    (‘SR18 targets’). 

115. Upon this basis the SR18 targets  for New Zealand equate to the following 
emission levels74: 

(a) The SR18 Net Co2 targets for New Zealand equate to 
emissions of: 

(2) 2030 (45%) - 2.2 mt co2e75 

(3) 2050 – 0 mt co2e; 
(b) The SR18 Non Co2 targets for New Zealand equate to 

emissions of: 

(1) 2030 (25%) - 32.6 mt co2e76 

(2) 2070 - 0 mt co2e. 

(c) The SR18 target for 2030 for all gases equates to emissions of: 

(1) Net Co2 2030 (45%) - 2.2 mt co2e77 

(2) Non Co2 emissions (25%)- 32.6 mt co2e78 

(3) Total net emissions – 34.8  mt co2e. 
 

116. As a developed nation New Zealand is obliged under the Paris Agreement 

to take ambitious efforts to achieve emission reductions greater than the 

SR18 targets.  

 

 

 
73 IPCC’s 2018 Special Report on Global Warming of 1.5 oC report SR18, pages 14-15.( 
Document File F). 

74Based on 2010 Net Co2 emissions- 4 mt co2e, Non Co2 emissions- 43.5 mt co2e, total net 47.5 
mt co2e. New Zealand’s Seventh National Communication under the United Nations Framework 
Convention on Climate Change, December 2017 Table 5.1 at p 108. 
75 45% reduction from 4 
76 25% reduction from 43.5 
77 45% reduction from 4 
78 25% reduction from 43.5 
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2030 NDC not consistent with Paris Agreement  

117. The current 2030 NDC is not consistent with New Zealand’s Paris 

Agreement obligations. 

118. In this regard the NDC is expressed as reductions from gross emissions 

in 2010 to arrive at a target of net emissions in 2030 in line with the Climate 

Change Commission recommendations. As such it is not directly 

comparable with the SR18 targets which are expressed on the basis of 

reductions from net emissions in 2010. 

119. If the NDC was instead expressed as a reduction from 2010 net emissions 

of 47.5 Mt CO2-e then it would represent a target to reduce net emissions 

by 2030 by  around 13% to 41.245 Mt CO2-e.  This is more than the SR18 

all gas 2030 target which equates to 34.8 mt co2e being around a 27% 

reduction from 2010 levels. 

120. Further, the 2030 NDC represents emission cuts which are less than New 

Zealand’s obligations under the Paris Agreement to make ambitious 

efforts as a developed nation, which would require net emissions at 2030 

of no more than 30 mt co2e. 

Emissions Budgets not consistent with Paris Agreement obligations 

121. The emissions budgets for 2022-35 are not consistent with New Zealand’s 

Paris Agreement obligations to make cuts in emissions. In particular, the 

emission budgets represent emission cuts by 2030 that are less than 

required under the Paris Agreement. 

(a) The emissions for the first two budgets for the period 2022-30 being 

595 Mt CO2-e plus estimated emissions for 2021 being 46 Mt CO2-e 

total 641 Mt CO2-e for the period 2021-30. 

(b) The SR18 2030 targets require  total emissions over the 2021- 30 

period of no more than 471 Mt CO2-e. 

(c)  Under the Paris Agreement New Zealand is required make ambitious 

efforts as a developed nation to emit no more than 400  Mt CO2-e 

over 2021-30. 

122. The emission budgets for the period 2022-35 are also contrary to the 

required trajectory of emission reductions over 2021-50 under SR18 in 

that the budgets will require a far steeper rate of emission reductions over 

2036- 50 in order to meet SR18 2050 reduction targets. 
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Emissions Trading Scheme Ineffective 

123. The New Zealand Emissions Trading Scheme established under the 

CCRA  has been and will continue to be ineffective in addressing New 

Zealand’s greenhouse gas emissions. 

Particulars 

(a) The NZETS does not operate as a “cap and trade” scheme as 

understood by economics literature in that it does not have any “cap” 

on total emissions. In particular, it does not limit the amount of free 

emissions allocated to energy intensive and trade exposed emitters. 

Nor does it limit ‘carry over’ units from previous periods.  

 

(b) The lack of a floor price was, during the first Kyoto commitment period, 

exacerbated by there being insufficient monitoring of the quality, 

amount or price of overseas units which could be purchased and used 

under the scheme. 

 
(c) In particular, unrestricted purchases of ERUs were allowed even after 

it became apparent that the bulk of the units on the market were 

dubious quality units from Russia and the Ukraine where there was no 

real evidence of emission reducing projects backing the units. As a 

result of these ERU’s being able to flood the New Zealand ETS 

market, the price of ERU’s collapsed to as low as 0.18c a unit by the 

time the market was closed off from the international carbon market 

from 1 June 2015. This also resulted in the price of NZU’s collapsing 

from $20 to less than $2 a unit.79 

 
(d) These factors mean that, as at March 2018, there were approximately 

137 million NZUs banked in private accounts in NZ. The existence of 

those “banked” units means that the ETS is unlikely to encourage 

sufficient abatement to lead to any actual reduction in emissions for 

several years to come.80  

 

 
79 Climate Cheats, How New Zealand is heating on climate change commitments and what we 
can do to set it right, Geoff Simmons and Paul Young April 2016, The Morgan Foundation. 
80 MFE Briefing to the Minister for Climate Change dated 23 March 2018 – “The NZ ETS Price 
Ceiling”. 
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(e) There are no measures in place or proposed to restrict the use of 

‘carry over’ units during the 2021-2030 period under the Paris 

Agreement. 

 
(f) The low and fluctuating price of emission units, in particular, provided 

a lack of incentives for forestry owners to retain or plant forestry and 

the number of forestry owners choosing to enter the scheme has 

dropped significantly and forestry has, since 2013, been a net emitter 

and is forecast to remain that way until 2025.81 

 
(g) Agriculture having previously been included within the scheme 

(subject to an Order in Council) has now been taken out of the scheme 

until 2030  

 
(h) The slightly increased phase down of free allocations to trade exposed 

industries is relatively insignificant (and does not commence until 

2030) and there will still be significant free allocations provided when 

the phase down ends in 2050. 

 
(i) The current minimum price of $30 and the upper trigger price of $51 

for the sale of reserve units are both too low.  

 
(j) The current prices and the target long term price  of $50 under the 

draft ERP2 is generally below the cost of reducing emissions and as 

such favours emitters purchasing forestry units over reducing 

emissions. 

 

(k) Overall, the NZETS has not resulted in emitters reducing emissions. 

The Ministry for the Environment reported in 2016 that nearly all the 

participants interviewed reported that the NZETS did not provide any 

incentive for them to look at how to reduce emissions.82  

 

 

 

 
81 Above n 99. 
82 The New Zealand’s Emission Trading Schemes Evaluation 2016, February 2016, Ministry for 
the Environment. 



 
 

32 
 

 

   Climate change adaption  

124. The Government has failed to provide sufficient support to  Māori in 

adapting to climate change and has failed to properly consult with  Māori 

in utilising Matauranga  Māori in the general implementation of adaption  

measures. 

   Resource Management  

125. Central Government does not otherwise provide sufficient guidance and 

support to Local Government Authorities to take into account emission 

reduction measures in their local areas.  

126. In particular until November 2022 the Resource Management Act has 

prevented Local Authorities from taking emission reductions into account 

in granting consents for activities in their local areas. At present  there is 

no National Environmental Standards provided by Central Government in 

guiding how local authorities are to take emission reductions into account 

in granting consents post November 2022. 

 

Lack of other policies to reduce emissions 

127. Apart from the Emissions Trading Scheme the New Zealand Government 

has failed to develop sufficient policies for reducing greenhouse gas 

emissions. 

Particulars  

(a) During 2024 the Government has discontinued  on a number of 

climate change policies, including the  Clean Vehicle Discount 

scheme, the ban on new fossil-fuel generation of electricity and 

phase-out of fossil fuels,  the action plan for decarbonising industry, 

and  extending  the exemption of agriculture from emissions pricing 

through the NZETS from 2025 until 2030. 
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(b) The state-owned enterprise Landcorp has converted large areas of 

forestry into dairy farms and is at present the largest dairy farm 

operator in New Zealand. The Government has not taken any steps 

to reduce or otherwise limit Landcorp dairy production. 

(c) The government does not  incentivise (by way of rebates, tax 

deductions or otherwise) conduct by individuals that will reduce 

emissions including electric vehicles, not rebating the cost of solar 

power for private homes and not requiring power companies to pay 

a fair price for power fed back into the grid from private solar units.  

(d) The Government has historically under-invested in public transport, 

cycle ways and other alternatives to private motor vehicle transport. 

(e) The He Waka Eke Noa program in partnership between the 

Government and primary producers and Māori to produce a plan to 

measure, manage and reduce on farm emissions by 2030 is not 

making any substantive progress to date.  

(f) The Government does not provide sufficient support to the 

expansion of renewable energy supply by power generators who are 

largely government owned.  

128. Overall, current New Zealand Government policies to bring about 

actual reductions in greenhouse gas emissions will be sufficient to 

bring down emission levels anywhere near the below 2-degree target 

(let alone the 1.5 C° target) and will be unlikely to bring emissions 

below current business as usual levels. 

International Rating Agencies  

 
129. To underscore the above submitted failures by the Crown it is noted 

that  Aotearoa’s performance in  address climate change  has 

consistently been reflected by the rankings given by  rating agencies 

assessing relative efforts of nations in addressing climate change. 

 
130. Climate Change Tracker One such organisation is Climate Action 

Tracker (website at https://climateactiontracker.org/) which "quantifies 

and evaluates climate mitigation commitments, and assesses whether 
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countries are on track meeting those." Its analysis covers countries 

with 70% of global population and 80% of global greenhouse gas 

emissions. The Climate Tracker scoring exercise for New Zealand, 

updated 7 March 2023, summary chart is as set out below:83 

 

131. The blue line showing projected emissions under current policy, as 

estimated by Climate Tracker, runs well above the NOC target for 

2030 under the Paris Agreement, and was the basis for judging 

Aotearoa/New Zealand's policies and to be "highly insufficient". 

132. The vertical bar in the chart addresses the issue of whether New 

Zealand was meeting a "fair share" of global effort towards targets of 

2 degrees and 1.5 degrees of global warming.  

 

133. The  Climate  Action Tracker's judgment that the 2030 target is 

insufficient in relation to either the 1.5-degree-limit or a fair-shares 

benchmark has recently been echoed by the Climate Change 

Commission's April 2024 discussion document Review of the 2050 

Emissions Reduction Target  pages 37-48. The assessment was also 

 
83 Climate Action Tracker 30 March 2024. This presumes that  New Zealand will achieve its 
targets when the expectation is that overseas credits will need to be purchased.  
opportunistic use of UN accounting conventions means that the targets are specified in such a 
way as not to require any emission reductions so long as "offsets" are available. 
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made before the rollback of policies and targets by the current 

Government. 84 

 

134. Climate Change Performance Index for 2024  published by German 

Watch ranked New Zealand 34th out of 63 nations and the EU 

(representing 90% of global emissions) on progress in implementing 

the Paris Agreement.  Amongst the factors considered climate change 

policy is rated as ‘low’.85 

 
135. Only just released are Climate Change Performance Index for 2025  

published by German Watch in which New Zealand’s ranking dropped 

to  41st.  The report in particular noted lack development of renewable  

energy, lifting of the ban on offshore oil and gas, the need for more 

ambitious reduction targets, overreliance on offsets, and the  

exclusion of agriculture from the emissions trading scheme.86 The 

New Zealand assessment is attached to these submissions. 

 
136. The overall rating for New Zealand as  ‘Highly Insufficient’ can be 

assessed against the following scale.87 

 
84 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [5.6]  
85 Climate Change Performance Index, Results 2024, German Watch, Climate Action Network 
and New Climate Institute, Index table p 15. 
86 Climate Change Performance Index, Results 2025, New Zealand, German Watch, Climate 
Action Network and New Climate Institute. 
87 https://climateactiontracker.org/countries/rating-system/ accessed 1 November 2019. 
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CONCLUDING COMMENTS   

137. The economist Geoff Bertram provides as very apt summing up of  

Aotearoa/New Zealand's policies on climate change as88: 

“The two most conspicuous features of Aotearoa/New Zealand's 

policies on climate change have been (i) the lack of genuine ambition 

that could have been commensurate with the scale of the challenge, 

and (ii) the rapid retreat from being subjected to any legally binding 

requirements.  

 

138. Another characteristic of government policies is that they ultimately 

place the burden on the public rather than the polluters to pay for the 

impacts of global warming and emissions reductions. This incudes 

producers paying for carbon credits passing the costs on to 

consumers and with agriculture taxpayers having to meet the multi -

dollar bill to pay for overseas carbon credits to offset agriculture 

 
88 Wai 3325 # A5 Affidavit of Ivo Geoffrey Bertram  [16. 1] – [16.6] 
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emissions.  As  Māori are on average in the lower part of the wealth 

spectrum they will be paying a disproportionate part of these costs. 

139. In this context  Tariana Turia in debating the original ETS bill said:89 

The  Māori Party does not support the bill. We are of the view that 

what is needed is a radical rethink of the whole approach. We are 

opposed to the concept of paying the polluters, of rewarding the 

corporate lobbyists with huge exemptions, and of the very nature of 

trading, rather than reducing, emissions. 

 

140. In this context a  concern expressed by Natasha Koia in her evidence 

in this inquiry is that  Climate change is the direct effect of 

Colonisation, Market-driven economy and that government policies 

have allowed this cycle to continue. She refers to  native forests being 

cleared for pastoral farming, which have in turned further added to 

climate change though fertilisers and methane being emitted from 

livestock, and to the public including Māori being forced to pay for a 

support these practices by paying for agricultural emissions.  She says 

that “this is but one example of how  Māori have been practically 

forced to take on the practices of the ‘coloniser’ takahia, tangohia – 

degrading and extractive practices – anthropocentric – ways of doing 

things.”90 

141. Finally, to aid the understanding of Aotearoa’s GHG emission budgets 

and targets attached  is the schedule to Geoff Bertram’s affidavit 

setting this information out. 

Dated 20 November 2024  

 

………………………………….. 

Michael Sharp  

Claimant Counsel 

 
89 Hansard 28 August 2008, Vol.648 pp.18087-1 8089. 
90 Wai 3325 # Brief of Evidence Natasha Koia [15]-[22]. 
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