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TENA, E TE TARAPIUNARA:

11

1.2

2.1

2.2

APPROACH TO TRIBUNAL STATEMENT OF ISSUES

These opening submissions are made on behalf of the Ngati Hine
Forestry Trust (“the Trust” / “the claimants”) and address the following

parent issues in the Tribunal Statement of Issues (“TSOI"):!

€)) What are the physical, spiritual, cultural, social, health, and
economic impacts of climate change on Maori? This includes

present impacts and likely impacts in the future.

(b) What relevant Tiriti o Waitangi (“Tiriti”) / Treaty of Waitangi
(“Treaty”) principles should the Crown consider when

addressing the impacts of climate change on Maori? and

(c) Has the Crown’s conduct (including actions and omissions) in
response to climate change been consistent with Tiriti / Treaty

principles?

Counsel note that the final parent issue, which concerns
recommendations for future climate change policies, will be addressed

as part of the claimants’ closing submissions.
INTRODUCTION AND HISTORY OF CLAIM

The Ngati Hine Forestry Trust is administered as an Ahu Whenua Trust
under Te Ture Whenua Maori Act 1993 and was established in 1974
as the vehicle to hold the amalgamation of 72 Ngati Hine land blocks,

now known as the H2B Motatau Block.

As the holder of Ngati Hine lands, the Trust’s actions and decisions
have a significant impact on its shareholders, beneficiaries and the
people of Ngati Hine more broadly.? This is because the Trust’s

“forests are part of Ngati Hine”® and Ngati Hine share a connectedness

1 Wai 3325, #1.4.3, Tribunal Statement of Issues (5 August 2024), at 1.

2 Wai 3325, #A20, Kérero Taunaki o Beth Tui Shortland (30 October 2024), at [13], [20].
3 Wai 3325, #A21, Kérero Taunaki o Waihoroi Shortland (1 November 2024), at [4], [43].
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2.3

2.4

2.5

2.6

2.7

to the whenua through whakapapa* and have spent generations

fighting for their rangatiratanga over their lands.®

Today, the Trust has over 6,020 registered beneficiaries (beneficial
owners) and approximately 6,000ha of whenua which sits adjacent to

the northland townships of Moerewa and Kawakawa.®

Of the Trust’s whenua, approximately 4,649ha is considered to be pre-
1990 forest land for the purposes of the Emissions Trading Scheme
(“ETS”).” This means that “virtually all of the Trust’s estate is captured
in the ETS”,2 which the Trust has been obliged to participate in since

its introduction in 2008.

From the outset, the trustees of the Trust have opposed the Trust’s
mandatory participation in the ETS on the basis that the Crown’s ETS

breaches te Tiriti and its principles where it:

€)) undermines the Trust’s rangatiratanga in terms of its ability to
use and manage the lands in accordance with its own

preferences and tikanga;

(b) undermines the partnership created and envisioned by te Tiriti
by being a policy developed unilaterally by the Crown without

engagement by or agreement from Maori; and

(c) imposes liabilities on the Trust if the Trust does not comply with

the requirements of the ETS.

The Trust filed a claim in the Waitangi Tribunal to this effect in January
2013 and August 2013,° making it one of the longer standing claims in

this inquiry.

At the time of filing its amended claim in August 2013, the Trust sought

an urgent hearing of its claim due to the potential imposition of

4 Wai 3325, #A21, Kérero Taunaki o Waihoroi Shortland (1 November 2024), at [4], [43].
5 Wai 3325, #A20, Kérero Taunaki o Beth Tui Shortland (30 October 2024), at [20].

6 Wai 3325, #A19, Kérero Taunaki o Pita Tipene (30 October 2024), at [7].

7 Wai 3325, #A19, Kérero Taunaki o Pita Tipene (30 October 2024), at [8].

8 Wai 3325, #A21, Kérero Taunaki o Waihoroi Shortland (1 November 2024), at [6].

9 Wai 2397, #1.1.1, Statement of Claim (30 January 2013).



2.8

2.9
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3.1

“significant Emissions Trading Scheme penalties on the Trust, through

no fault of its own” which had the potential to “devastate the Trust”.10

Since then, the trustees of the Trust have had to endure the ETS and

the undermining of their mana and rangatiratanga over their lands.

The Crown has continued to develop and implement laws and policies,
both internationally and domestically, without the involvement or
agreement of Maori as its Treaty partner. In doing so, the claimants
say the Crown continues to undermine the partnership created and
envisioned by te Tiriti.

Despite the Crown’s continued unilateral approach, the Trust has
continued to seek an inquiry into the ETS and the Crown’s climate-
related policy that impacts them by requesting updates from the
Tribunal in relation to the hearing of their claim,*! supporting the
requests made by other claimants for urgent and / or priority hearing,*?
and filing a Second Amended Statement of Claim to update and

particularise their claims.13

THE CROWN’S CLIMATE CHANGE LAWS, POLICIES AND
COMMITMENTS

This section outlines the key international and domestic climate
change laws, policies and commitments which relate to the Crown’s
development and implementation of the ETS, and its imposition on the

claimants as pre-1990 forest landowners.

The Crown’s international climate change commitments

3.2

The Crown’s international climate commitments heavily influence its

domestic climate change policies.

10 Wai 2397, #1.1.1, Statement of Claim (30 January 2013) at 8.

11'Wai 2607 #3.1.17, Memorandum of Counsel supporting prioritisation (28 February
2024), at [5].

12 Wai 2607 #3.1.17, Memorandum of Counsel supporting prioritisation (28 February
2024), at [9].

13 Wai 2397, #1.1.1(a), Amended statement of claim on behalf of the beneficial owners
of Ngati Hine H2B (3 March 2023).
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3.7

On 4 June 1992, New Zealand signed the United Nations Framework
Convention on Climate Change (“UNFCCC”)** which was the first
international climate change agreement to recognise climate change
as an international problem. The UNFCCC aims to combat dangerous
human interference with the climate system by putting the onus on
developed countries to reduce their greenhouse gas emissions

(“emissions”).

Following the UNFCCC, the international community developed the
Kyoto Protocol as a subsidiary agreement under the UNFCCC
because they considered that more urgent climate action was

needed.®

The purpose of the Kyoto Protocol is to commit developed countries to
emissions reduction targets for the commitment period from 2008 to
2012.

New Zealand signed the Kyoto Protocol in 1998 and ratified it in 2002,
and in doing so committed New Zealand to:

€)) a target of reducing our emissions to their 1990 levels during

the first commitment period; and

(b) submitting an annual inventory of emissions and removals to
the UNFCCC.16

On 30 November 2015, New Zealand accepted the Doha Amendment
to the Kyoto Protocol which established a second commitment period
under the Kyoto Protocol from 2013 until 2020.17

14 Wai 3325, #A17(b), Chronology of key events re climate change policy for NZ 1972-
2023 (24 October 2024), at 2.

15 New Zealand and the United Nations Framework Convention on Climate Change” (17
June 2022) Ministry for the Environment — Manati Mo Te Taiao
<https://environment.govt.nz/>.

16 New Zealand and the United Nations Framework Convention on Climate Change” (17
June 2022) Ministry for the Environment — Manatd Mo Te Taiao
<https://environment.govt.nz/>.

17 New Zealand and the United Nations Framework Convention on Climate Change” (17
June 2022) Ministry for the Environment — Manatd Mo Te Taiao
<https://environment.govt.nz/>.
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3.9
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The Crown committed New Zealand to reducing its emissions to 5 per
cent below 1990 levels over the second commitment period but set this
target under the UNFCCC using the Kyoto Protocol framework of rules
rather under the Doha Agreement itself. The Crown says that “New
Zealand met this target through a combination of forestry activities and

surplus credits from the first Kyoto period”.'8

In April 2016, New Zealand signed the Paris Agreement which is a
legally binding agreement committing to keep the global average
temperature increase to well below 2°C above pre-industrial levels,

while pursuing efforts to limit the temperature increase to 1.5°C.

New Zealand ratified the Paris Agreement in October 2016, requiring
New Zealand, alongside the other countries that have ratified the
agreement, to set and submit a national climate action plan every five
years. This plan is known as the nationally determined contributions
(“NDC”) and outlines what New Zealand will do to cut emissions and

adapt to climate impacts.

New Zealand submitted its first NDC (for the period 2021-2030) when
it signed up to the Paris Agreement in 2016. This committed New
Zealand to reducing emissions by 30% below gross 2005 levels by
2030.1° In October 2021, New Zealand updated its NDC to a target of
a 50% reduction of net emissions below gross 2005 level by the year
2030.

The Crown’s domestic climate change commitments and the introduction of

the Emissions Trading Scheme

3.12

The key piece of legislation concerning climate change in New
Zealand is the Climate Change Response Act 2002 (“the Climate
Change Response Act”).

18 “Greenhouse gas emissions targets and reporting” (19 December 2023) Ministry for
the Environment — Manati Mo Te Taiao <https://environment.govt.nz/>.
19 “Greenhouse gas emissions targets and reporting” (19 December 2023) Ministry for
the Environment — Manati Mo Te Taiao <https://environment.govt.nz/>.



3.13 The purpose of the Climate Change Response Act is to provide a legal
framework for climate change policies that assist New Zealand in
meeting its international obligations under the UNFCCC, the Kyoto
Protocol, and the Paris Agreement.?0 ltis also intended to assist New
Zealand in preparing for and adapting to the effects of climate

change.?!

3.14 The ETS was established under the Climate Change Response Act
and came into effect in 2008. It is described as New Zealand’s key

tool to reduce domestic emissions.?2

3.15 The ETS is a market that is intended to motivate businesses to be
more climate-friendly by making them financially liable for the
emissions that they cause. In this respect, businesses are required to
measure and report on their emissions and surrender one New
Zealand Unit (“NZU”) for each tonne of emissions that they are
responsible for. Conversely, businesses can earn NZUs for acts which

reduce emissions.

3.16 All business sectors, apart from agriculture, are required to participate
in the ETS and forestry is considered to be a key sector because trees

absorb emissions and forests act as carbon sinks.

3.17 Because the Kyoto Protocol set emissions reduction targets at levels
in 1990, the Government opted to distinguish between pre-1990
forests and post-1989 forests in the ETS on the basis that pre-1990
forests are considered to be part of New Zealand’s baseline net
emissions.?® Consequently, the ETS sets different rules for pre-1990

and post-1990 forests landowners.

3.18 The key difference for pre-1990 forest landowners is that their
participation in the ETS is mandatory and that the ETS does not

20 “Climate Change Response Act 2002” (4 April 2021) Ministry for the Environment —
Manati Mo Te Taiao <https://environment.govt.nz/>.

21 Climate Change Response Act 2002, section 3.

22 Wai 3325, #3.1.6(a), Appendix A: Overview of the New Zealand Emissions Trading
Scheme powerpoint presentation (31 May 2024) at 2.

23 “Treatment of Pre-1990 Forests in the New Zealand Emissions Trading Scheme”
(December 2007), Ministry for the Environment — Manatd Mo Te Taiao
<https://environment.govt.nz/> at 1.



3.19

3.20

3.21

include changes in the net carbon stocks of pre-1990 forests. This
means that pre-1990 forest landowners do not have to surrender NZUs
for harvesting their forests if their forests are replanted. However, it
also means that pre-1990 forest landowners are disadvantaged in that
they do not benefit from the carbon that is sequestered by each

forestry rotation.

Pre-1990 forest landowners are also disadvantaged because if they
choose to deforest their land in favour of alternative land uses, they
are required to surrender NZUs for the emissions caused by the

deforestation.

When replanting, the following standards must be met under the ETS

to avoid ETS liabilities for deforestation:24

€)) Four years after clearing, the forest must have predominantly
indigenous forest species growing, likely to be forest land 10

years after clearing;

(b) 10 years after clearing, the forest must have predominantly

indigenous forest species growing, and be forest land; and

(c) 20 years after clearing, the forest must have predominantly
indigenous forest species growing, and these must have tree
crown cover of more than 30% from trees that have reached 5

metres in height.

As compensation for the impact of the ETS on pre-1990 forestry
landowners, the Government provided compensation in the form of
ETS credits to pre-1990 landowners at a rate of 60 NZU per hectare
of pre-1990 forest.25

24 Climate Change Response Act 2002, section 179(1).
25 Wai 3325, #A21, Kérero Taunaki o Waihoroi Shortland (1 November 2024), at [24].



4.1

4.2

4.3

4.4

4.5

4.6

IMPACT OF THE CROWN’S CLIMATE CHANGE LAWS, POLICIES
AND COMMITMENTS ON THE TRUST

The claimants reiterate their position that the Crown’s ETS, as well as
its wider climate commitments, laws and policies, breach te Tiriti and
its principles where they undermine the rangatiratanga and mana of

Maori and the partnership that was created and envisioned by te Tiriti.

The Crown’s approach to climate change policy, both internationally
and domestically, has not involved Maori as the Crown’s Tiriti partner.
Neither the Trust or Ngati Hine were engaged at the time the Crown
committed New Zealand to the UNFCCC, the Kyoto Protocol or the
Paris Agreement, nor were they involved in the development and
implementation of the Climate Change Response Act or the ETS.

Put plainly, Mr Tipene says that “the Trust and Maori more broadly

have been completely excluded from climate change legislation”.26

Ms Shortland says the lack of Maori involvement in climate change
policy development is obvious in how out of step the ETS is with Maori
and indigenous systems of environmental regulation and

management.?’

The consequence of a lack of Maori involvement in New Zealand’s
climate change response, and the ETS, is that Crown’s climate change
policies do not provide for the rangatiratanga of groups like the Trust
who have their own matauranga Maori based “environmental plans
and strategies” which they prefer to use to adapt and mitigate climate

change.?®

The lack of Maori involvement also means that climate policies are not
solely focused on climate-friendly solutions and instead, seek to
balance climate change efforts with commercial interests. Mr
Shortland speaks to this where he describes the ability of Maori to be

more future focused when it comes to climate saving solutions — where

26 Wai 3325, #A19, Kérero Taunaki o Pita Tipene (30 October 2024) at [51].
27 Wai 3325, #A20, Korero Taunaki o Beth Tui Shortland (30 October 2024) at [38].
28 Wai 3325, #A19, Kérero Taunaki o Pita Tipene (30 October 2024) at [50].
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the solution “would not be built on cutting trees down but on restoring

forests” in a way that is sustainable.?®

Mr Shortland highlights that the intergenerational connection Maori
have to the whenua means that Maori have “the ability to manage
climate change on a far greater scale than what is being considered
today” in that they are able to make decisions over their lands for

extended periods of time.30

Instead of providing space for creative solutions to climate change,3!
the ETS imposes “stringent compliance requirements” which
effectively coerce pre-1990 forest landowners to reforest their land or

face financial liabilities under the ETS.32

The financial pressures associated with this ultimatum forced the Trust
into a second forestry rotation despite a lack of capital to do so%3 and
the trustees’ deeper desire to transition their commercial forests to

native forest.34

The situation of having to reforest to avoid liabilities under the ETS
without having the capital to fund a second forestry rotation has meant
that the Trust has had sell its NZUs to fund the replanting of its forest.
Ms Shortland says this was a “hard decision because it meant that we
essentially were forced to buy into a scheme that we wanted no part

in, but we had no choice”.3®

It has also meant that the Trust has had to enter and rely on joint
partnership agreements to fund the replanting and management of its
forests. The terms of these partnerships have often required the
trustees to sacrifice the wellbeing of the whenua as well as their

aspirations for the forest. By way of example, the Trust's current

29 Wai 3325, #A21, Korero Taunaki o Waihoroi Shortland (1 November 2024) at [57].

29 Wai 3325, #A19, Korero Taunaki o Pita Tipene (30 October 2024) at [51].

30 Wai 3325, #A21, Kérero Taunaki o Waihoroi Shortland (1 November 2024) at [31], [55].
31 Wai 3325, #A21, Korero Taunaki o Waihoroi Shortland (1 November 2024) at [31],

[48].

32 Wai 3325, #A20, Korero Taunaki o Beth Tui Shortland (30 October 2024) at [26].
33 Wai 3325, #A20, Kérero Taunaki o Beth Tui Shortland (30 October 2024), at [29].
34 Wai 3325, #A19, Kérero Taunaki o Pita Tipene (30 October 2024) at [46].

35 Wai 3325, #A20, Korero Taunaki o Beth Tui Shortland (30 October 2024), at [29].
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4.14

5.1

Forestry Right with the Crown required a pine forest to be planted

rather than a native forest.3¢

Ms Shortland explains that acidity from pinecones negatively impacts
Ngati Hine waterways and ecosystems, which Ngati Hine are kaitiaki
for. In this respect, Ms Shortland says “commercial pine forests have
lost a lot of social licence in our rohe because of the wide-reaching

impacts that they have on the taiao”.3’

Ms Shortland goes on to say that the ETS credits provided to the Trust
to offset these issues “are in no way proportionate to, or able to

compensate for, the impact that the ETS has had on the Trust”.38

Mr Shortland explains that the NZUs only benefit the Trust if they are
monetised and sold which in itself creates a disadvantage for the Trust,
because it commits the Trust’s land to reforestation. This is because
the Trust would no longer have the NZUs required to surrender to the

Crown for deforestation.3®
EVIDENCE AND PREJUDICE

The following witnesses have filed evidence which speaks to the
impacts of the Crown’s climate change laws, policies and

commitments on the Trust:
(@ Waihoroi Shortland;*°
(b) Pita Tipene;*! and

(c) Beth (Te Tui) Tui Shortland.*?

36 Wai 3325, #A21, Korero Taunaki o Waihoroi Shortland (1 November 2024) at [31],

[38].

37 Wai 3325, #A20, Korero Taunaki o Beth Tui Shortland (30 October 2024), at [45]-[46].
38 Wai 3325, #A20, Korero Taunaki o Beth Tui Shortland (30 October 2024), at [31].
39 Wai 3325, #A21, Kérero Taunaki o Waihoroi Shortland (1 November 2024) at [31],

[26].

40 Wai 3325, #A21, Kérero Taunaki o Waihoroi Shortland (1 November 2024).
41 Wai 3325, #A19, Kérero Taunaki o Pita Tipene (30 October 2024).
42 Wai 3325, #A20, Brief of Evidence of Beth (Te Tui) Tui Shortland (30 October 2024).
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5.2  The witnesses listed above are scheduled to present their evidence at

Hearing One.
6 RELEVANT TREATY PRINCIPLES

6.1  The claimants say that the overarching Tiriti principles that apply in this

inquiry are tino rangatiratanga, kawanatanga and partnership.

6.2  The claimants ask the Tribunal to consider the interplay between these
principles when it comes to the development, implementation and
impact of New Zealand’s international and domestic climate change

laws, policies and commitments.
Interplay between tino rangatiratanga, kawanatanga and partnership.

6.3  He Whakaputanga is a declaration of Maori tino rangatiratanga. Article
2 of te Tiriti also guarantees tino rangatiratanga to Maori over their

whenua, kainga and taonga katoa.

6.4  The relationship between He Whakaputanga and te Tiriti is discussed
at length by the Wai 1040 Tribunal in their stage one and two reports,
He Whakaputanga me te Tiriti and Tino Rangatiratanga me te

Kawanatanga.*®

6.5 In Tino Rangatiratanga me te Kawanatanga, the Tribunal said He
Whakaputanga was, “above all, an affirmation of tino rangatiratanga”
where Maori “emphatically declared the reality that rangatiratanga,
kingitanga, and mana in relation to their territories rested only with

them on behalf of their hapd.**

6.6  The Tribunal went on to say that te Tiriti was a continuation of the
declaration made in He Whakaputanga and, in fact, strengthened tino

rangatiratanga rights and responsibilities.* In this respect, the

43 Waitangi Tribunal, He Whakaputanga me te Tiriti: The Declaration and the Treaty
(Wai 1040, October 2014); Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga:
The Report on Stage 2 of the Te Paparahi o Te Raki Inquiry, (Wai 1040, 22 December
2022).

44 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 58.

45 Waitangi Tribunal, Tino Rangatiratanga me te Kdwanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 58.

11



6.7

6.8

Tribunal said that te Tiriti ensured that Maori rangatiratanga or
authority was to be recognised and respected, and Maori were to
continue to exercise their rights and responsibilities to their hapd in

accordance with their tikanga.4®

The Tribunal has long reported on the importance of the ability of Maori
to exercise rangatiratanga in accordance with tikanga, including the

following reports:
€)) Te Mana Whatu Ahuru, where the Tribunal said (2023):47

tikanga and tino rangatiratanga cannot be separated,
because tikanga guides all relationships with people, the
environment, and atua, and because the actions of
rangatira are legitimate only if they are tika.

(b) Te Tau lhu o te Waka a Maui: Report on Northern South Island
Claims (2008), where the Tribunal said: 4

inherent in Maori autonomy and tino rangatiratanga ‘is
the right to retain their own customary law and
institutions and the right to determine their own decision
makers and land entitlements’.

(c) The National Freshwater and Geothermal Resources Claim
Stage One Report (2012), where the Tribunal said in relation to
freshwater rights:*

[Te Tiriti] “rights included authority and control over
access to the resource and use of the resource” with the
authority “sourced in tikanga and carried with kaitiaki
obligations to care for and protect the resource”.

With respect to land and environmental matters, the Tribunal has
made the following comments on the balance of rangatiratanga and

kawanatanga in terms of the Tiriti partnership:

46 \Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 84.

47 Waitangi Tribunal Te Mana Whatu Ahuru: Report on Te Rohe Pétae Claim, volume 1
(Wai 898, 18 December 2023) at 45.

48 Waitangi Tribunal Te Tau Ihu o te Waka a Maui: Report on Northern South Island
Claims, volume 1 (Wai 785, 18 September 2008) at 40.

49 Waitangi Tribunal, The Stage 1 Report on the National Freshwater and Geothermal
Resources Claim (Wai 2358, 2012) at 75.

12



€)) In Tino Rangatiratanga me te Kawanatanga (2022):

the relationship of the Crown with te raki Maori should
always have been based on dialogue and shared
decision-making.>®

[the Crown’s] “duty from the outset was to ensure treaty
rights and guarantees were recognised in its laws and
policies — especially those affecting hapt autonomy
and tikanga, and hapu retention, control and
management of their lands and resources, including
the determination of titles.5!

(b) In The National Freshwater and Geothermal Resources Claim
Stage One Report (2012):°?

We also note, as the Tribunal has done many times in
the past, that Maori are the Crown’s Treaty partner
and not just one interest group among many. Nor
can Maori Treaty rights be balances out of
existence. Rather, the Crown’s balancing of interests
must be fair and must comply with Treaty Principles.

We also agree with the Te Ika Whenua Rivers Tribunal
that the Crown’s Treaty duty is to actively protect these
property rights to the fullest extent (reasonably)
practicable.>3

(c) In He Maunga Rongo (2008):

One of the continuing treaty rights held by Maori is the
right to exercise rangatiratanga in the management of
their natural resources or taonga (irregardless of
whether they still own them) through their own forms of
local or regional self-government or through joint-
management regimes at local or regional level. To give
effect to the treaty, therefore, the Crown must give

50 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022) at 64.

51 Waitangi Tribunal, Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of
the Te Paparahi o Te Raki Inquiry, Part | (Wai 1040, 22 December 2022), at 59.

52 Waitangi Tribunal, The Stage 1 Report on the National Freshwater and Geothermal
Resources Claim (Wai 2358, 2012) at 75.

53 Waitangi Tribunal, The Stage 1 Report on the National Freshwater and Geothermal
Resources Claim (Wai 2358, 2012) at 137.

13



effect to Maori autonomy and actively protect the
rights and interests of its treaty partner.>

The Crown can make laws regulating natural resources,
so long as it does so by ensuring that Maori treaty
interests are protected.>

As regards Maori rangatiratanga over the proper ties or
taonga that they possess, the Crown’s right to provide
aregulatory regime for managing natural resources
cannot override Maori property interests. The
national interest in conservation and resource
management, including allocation of rights of access, is
not a reason for negating Maori rights of property.

In situations where environmental controls are
necessary because of the vulnerability, scarcity, or finite
nature of the resources, and that vulnerability or scarcity
arises from previous treaty breaches, there may need
to be an exemption for Maori from such controls.
Alternatively, there may need to be some priority
given to Maori when allocating use. In other cases,
Maori may need special assistance or
compensation to mitigate the impacts of Crown
breaches.%®

(d) The Tribunal in He Maunga Rongo also made a number of
findings in relation to the right to development, noting that this

right includes, inter alia:®’

the right to develop or profit from resources in which they
have (and retain) a proprietary interest under Maori
custom, even where the nature of that property right is
not necessarily recognised in, or has no equivalent in,
English law;

the right to positive assistance, where appropriate to the
circumstances, including assistance to overcome

54 Waitangi Tribunal, He Maunga Rongo: Report on the Central North Island Claims
Stage One, volume 4 (Wai 1200, 2008) at 1670.

55 Waitangi Tribunal, He Maunga Rongo: Report on Central North Island Claims, Stage
One, volume 4 (Wai 1200, 2008) at 1243.

56 Waitangi Tribunal, He Maunga Rongo: Report on Central North Island Claims, Stage
One, volume 4 (Wai 1200, 2008) at 1243.

57 Waitangi Tribunal, He Maunga Rongo: Report on the Central North Island Claims
Stage One, volume 4 (Wai 1200, 2008) at 1666-1667.

14



(€)

unfair barriers to participation in development
(especially barriers created by the Crown);

the right of Maori to retain a sufficient land and resource
base to develop in the new economy, and of their
communities to decide how and when that base
would be developed; and

the right of Maori to develop as a people, in a cultural,
social, economic, and political sense.

In Ngawha Geothermal Resource Report (1993):

The Crown obligation actively to protect Maori Treaty
rights cannot be fulfilled in the absence of a full
appreciation of the nature of the taonga including its
spiritual and cultural dimensions. This can only be
gained from those having rangatiratanga over the
taonga.>8

The Crown has a duty under the Treaty to guarantee
[Maori] rangatiratanga and kaitiakitanga for so long as
they wish to retain it.>®

6.9 In addition to the discussion of Tiriti rights and principles above, the

claimants attach an appendix containing a Tiriti 0 Waitangi framework

which outlines the claimants’ understanding and interpretation of te

Tiriti and the principles they consider relevant to this inquiry.

6.10 In summary, the claimants say the following standards and obligations

from the Wai 1040 stage one and two reports apply:

The principle of tino rangatiratanga / Te matapono o
te tino rangatiratanga: “The duty of the Crown was
(and is) to foster tino rangatiratanga (Maori autonomy),
not to undermine it, and to ensure its laws and policies
were just, fair, and equitable, and would adequately give
effect to treaty rights and guarantees, notably those
affecting hapl autonomy and tikanga, and hapu
retention and management of their lands and
resources”.60

8 Waitangi Tribunal, Ngawha Geothermal Resource Report 1993 (Wai 304, 1993) at

101-102.

59 Waitangi Tribunal, Ngawha Geothermal Resource Report 1993 (Wai 304, 1993) at

144-145.

60 Appendix A: Te Tiriti 0 Waitangi Framework, at [12].

15



The principle of kawanatanga / Te matapono o te
kawanatanga: The Crown’s duty from the outset was to
ensure treaty rights and guarantees were recognised in
its laws and policies — especially those affecting hapu
autonomy and tikanga, and hapa retention, control and
management of their lands and resources, including the
determination of titles...Where Government decisions or
policies, or their impacts, were discriminatory, or placed
unreasonable limitations on tribal or hapu exercise of
tino rangatiratanga, they were not in accordance with
the agreement reached with Te Raki Maori in February
1840 as to the respective spheres and responsibilities of
kawanatanga and rangatiratanga”.6!

The principle of partnership / Te matapono o te
houruatanga: “the Crown cannot unilaterally decide
what Maori interests are or what the sphere of tino
rangatiratanga encompassed — that is for Maori to
negotiate with the Crown. Instead, in the spirit of
partnership, the Crown has a duty to engage with Maori
(rather than merely consult) on how it should recognise
rangatiratanga and, where agreed, give effect to it in
New Zealand law. Likewise, the Crown is obliged to
include Maori in decision-making around the operation
of law in Maori communities, or in cases where Maori
are impacted”.62

The principle of mutual recognition and respect / Te
matapono o te whakaaronui tétahi ki tétahi: “...the
duty of the Crown at the outset to recognise and respect
mana, tikanga, kawa, matauranga, kaitiakitanga, and te
reo Maori. At the heart of Maori values and the Maori
way of life was and is tikanga. The Crown must
recognise and respect tikanga Maori values and Maori
systems of law.” The Crown’s recognition and respect of
hapu communities and their authority over their lands
and waters, and taonga, should be evident in the
importance it places on the treaty guarantee of tino
rangatiratanga.®?

The principle of active protection / Te matapono o te
matapopore moroki: Active protection is inclusive of
the Crown’s duty to protect Maori interests and their right
to exercise rangatiratanga.®* It is a duty which “requires
the Crown to help restore balance to the relationship
with Maori that became unbalanced as the Crown

61 Appendix A: Treaty Framework at [12].

62 Appendix A: Te Tiriti 0 Waitangi Framework, at [20].

63 Appendix A: Te Tiriti 0 Waitangi Framework, at [26], [28].
64 Appendix A: Te Tiriti 0 Waitangi Framework, at [29].



assumed an authority far beyond the bounds
understood by te Tiriti”.®°

The principle of mutual benefit and development/Te
matapono o te whai hua kotahi me te matatika mana
whakahaere: The Crown’s duty was to ensure that Te
Raki hapu each retained the lands and resources that
they wished to retain or would need to engage with the
new economy and benefit from the treaty and from
colonisation. Clearly Maori had the right to take part in
new opportunities and commercial ventures, and the
further right to positive assistance (such as Government
funding) to do s0.56

The principle of equity and equal treatment / Te
matapono o te mana taurite: “Equity requires the
Crown to focus attention and resources to address the
social, cultural, and economic requirements and
aspirations of Maori”.6” In its provision of equity, the
Crown is to ensure that measures are developed and
implemented in partnership with Maori and are both
culturally and legally appropriate. Providing the same or
similar service across Maori and non-Maori population
groups may be quite unlikely to satisfy the principle of
equity”. This duty is also heightened where if inequities
are especially stark.5®

The principle of redress / Te matapono o te
whakatika: This right may arise from assault on or
sustained undermining of hapd and iwi autonomy; or
from breaches resulting from failure to protect taonga; or
involving land loss or other loss of resources or resource
rights. Importantly, the fact that this principle is ‘derive[d]
from the Crown’s obligation to act reasonably and in
good faith’ raises the question of broader Crown
obligations to redress prejudice in the decades before
historical claims could be made to the Tribunal. In our
view, the Crown had an obligation to investigate fully
claims of injustice or prejudice or both made in the many
petitions Te Raki Maori submitted. Where it found that
its actions were inconsistent with promises made in the
treaty, it had a further obligation to provide timely and
adequate redress.5°

65 Appendix A: Te Tiriti 0 Waitangi Framework, at [30].

66 Appendix A: Te Tiriti 0 Waitangi Framework, at [37].

87 Appendix A: Te Tiriti 0 Waitangi Framework, at [40].

68 Appendix A: Te Tiriti 0 Waitangi Framework, at [41]-[43].

69 Appendix A: Te Tiriti o Waitangi Framework, at [45]; Waitangi Tribunal, Tino
Rangatiratanga me te Kdwanatanga: The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry, Part | (Wai 1040, 22 December 2022), at 68-69.
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Treaty rights and responsibilities under the Climate Change Response Act

2002

6.11 The Climate Change Response Act has a Treaty of Waitangi clause

which provides, among other things, that in order to recognise and

respect the Crown’s responsibility to give effect to the principles of the

Treaty of Waitangi, the Minister must:

(@)

(b)

Include in an emissions reduction plan a strategy to recognise
and mitigate the impacts on iwi and Maori of reducing
emissions and must ensure that iwi and Maori have been

adequately consulted on the plan;” and

In preparing a national adaption plan, take into account the
economic, social, health, environmental, ecological, and

cultural effects of climate change on Maori.”*

6.12 Counsel note that the legislative provisions above are subject to the

Crown’s Treaty Clause Review which was agreed to as part of the

Crown'’s coalition agreements in 202372 and is presently the subject of

an urgent inquiry before the Tribunal under the banner of the Wai 3300

Tomokia nga tatau o Matangireia - the Constitutional Kaupapa Inquiry.

| TENEI RA, i te ra 20 o Noema 2024 at Whangarei

[y W (04 Elesar

Dr Season-Mary Downs/Chelsea Terei-Tipene/Majka Cherrington/Emma

Jackson

Counsel for the claimants

70 Climate Change Response Act 2002, Section 3A(ad).

71 Climate Change Response Act 2002, Section 3A(ae).

72 “Coalition Agreement: New Zealand National Party & New Zealand First” (24
November 2023) New Zealand First <https://www.nzfirst.nz/>; “Coalition Agreement:
New Zealand National Party & ACT New Zealand” (24 November 2023) New Zealand
First <https://www.act.org.nz/>.
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