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MAY IT PLEASE THE TRIBUNAL 

INTRODUCTION 

1. These opening submissions are filed on behalf of the Claimants in 

this inquiry and deal with the impact of Crown climate change policies 

on the use of Māori land for forestry.   

2. These opening submissions introduce: 

(a) the key aspects of the Crown’s climate change policy relating 

to forestry; 

(b) the issues that arise generally in relation to Crown climate 

change policy and Māori forestry; 

(c) the relevant Treaty principles; and 

(d) the forestry related evidence to be presented in hearing 

week one. 

CLIMATE CHANGE AND MĀORI FORESTRY 

3. Maintaining forest cover and new forest plantings are at the core of 

the New Zealand policy response to climate change.1 

4. The main mechanism through which this policy has been 

implemented has been the Emissions Trading Scheme (ETS).  In 

simple terms, the ETS is a market-based scheme that operates by 

providing tradable credits (called New Zealand Units or NZUs) for 

specified carbon sequestration activities, such as forestry.  These 

credits can be sold to emitters to offset their carbon emissions.  This 

provides a financial benefit, and therefore incentive, to the party 

carrying out the carbon sequestration activity.  If, however, the carbon 

sequestration activity ceases (i.e the forest is cleared) then that 

attracts a liability.  This liability creates an incentive to continue the 

carbon sequestration activity. 

 
1 See for example Wai 3325, #A21 BOE of Waihoroi Shortland at [6] where he states 

“Virtually all of the Trust’s estate is captured in the ETS. The ETS is a product of the 
Crown’s commitment to reduce carbon emissions under the Kyoto Protocol, and it 
uses our forests to do it. We had no say in the matter”; see also BOE of Beth Te Tui 
Shortland at [26]; and Wai 3325, #A27 BOE of Anthony Whata at [12].  



3 
 

5. Māori are large forestry owners, having either planted forests on their 

lands or acquired forests through Treaty of Waitangi settlements. 

6. Forestry investment has been actively encouraged and supported by 

the Crown.2  This has contributed to Māori making significant forestry 

investments.3  The reason for the Crown’s encouragement is in part 

because the Crown relies upon Māori forestry for it to meet its 

commitments under the international emission agreements it has 

entered into. 4 

7. Māori favoured the ETS’s market-based scheme for forestry because 

it enabled Māori to contribute to New Zealand’s climate change goals 

while also creating an opportunity for Māori to benefit economically.5  

This opportunity is most profound on steep erosion prone land, such 

as parts of the East Coast, where there are no other viable economic 

activities that can be undertaken on the land and where forest cover 

is necessary for erosion control.  Forestry in these areas provides 

returns to the landowners, local employment, and economic benefits 

to the wider community.  It also provides environmental benefits by 

contributing towards land stabilization. 

8. Market-based schemes similar to the ETS have been used in other 

parts of the world.6 

9. The challenge with a market-based scheme is that it is vulnerable to 

the policy settings placed around the scheme by the government.  

 
2 Wai 3325, #A16 BOE of Teepa Wawatai at [17] where he notes the Crown support 
for large-scale commercial forestry on the East Coast through the East Coast Forestry 
Project and at [13] discussed the direct Crown investment in forestry in the early 

1970s; see also Wai 3325, #A19 BOE of Pita Tipene at [49]. 
3 Wai 3325, #A16 BOE of Teepa Wawatai provides a case study illustrating the 
investment (both in time and financial resources) to develop forestry on Māori land 
blocks through a joint venture with South Korean company Hansol.  He also notes at 
[13] the $10.75m cost to Ngati Porou to acquire the Ruatoria and Tokomaru Crown 
Forest Licenced Lands through the Ngati Porou Treaty of Waitangi settlement.  
4 Wai 3325, #A23 BOE of Te Kapunga Dewes at [4]; see also Wai 3325, #A21 BOE 
of Waihoroi Shortland at [52] where Mr. Shortland states “It is curious to me, if the 
ETS works as it is intended to and reduces carbon emissions, will there be a point at 
which it becomes redundant in that there are enough trees and other mechanisms 
available to sequester the carbon being created? The same question arises if it is 
found the scheme is not working, what happens then? And at what point do Ngāti Hine 

stop being responsible for the carbon emissions of other people?”. 
5 Wai 3325, #A18 BOE of Chris Karamea Insley at [15]-[16].  
6 Wai 3325, #A18 BOE of Chris Karamea Insley at [34]; see also Wai 3325, #A18 at 
Appendix A: ETS Review Panel Report, 2011 at [46]. 
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This makes ETS participants susceptible to the impacts of politically 

motivated changes that might be made to the ETS.7 

10. A further challenge that arises in the New Zealand context is that 

environmental concerns have begun to emerge in recent years with 

debris from exotic (principally pinus radiata) forests being washed into 

waterways during severe weather events.8  This has led to proposed 

changes to the ETS and, in some regions, the introduction of new 

regulatory requirements for the management and harvest of exotic 

forests.  Amongst the proposals to emerge has been the removal of 

exotic forests from the ETS.  The potential impacts of this proposal 

are discussed further below. 

THE IMPORTANCE OF FORESTRY CLIMATE CHANGE SETTINGS FOR  

MĀORI 

11. Māori awareness of the potential environmental and economic 

benefits of carbon sequestration activities, such as forestry, dates 

back at least 30 years.9  Since about that time Māori have consistently 

sought to be actively involved in the development of climate change 

policy.10 

12. The importance of forestry, and the climate change settings 

associated with forestry, is illustrated in the evidence of Mr Chris 

Insley, who refers to the 2022 report Analysis of MfE ETS forestry 

options11, which was obtained by the Ministry for the Environment.  

The report considers the impact on Māori if the ETS settings are 

changed to exclude exotic forestry.  Referring to this report Mr Insley 

notes:12 

 
7 Wai 3325, #A18 BOE of Chris Karamea Insley at [17]. 
8 Environmental issues arising from sash, however, should not be attributed solely to 
exotic forests. See Wai 3325, #A23 BOE Te Kapunga Dewes at [15]. 
9 See for example Wai 3325, #A16 BOE of Teepa Wawatai at paragraphs [11]-[14] 

where the use of forestry as an erosion control tool were known in regions such as 
the East Coast as early as the 1960’s.  At paragraph [20] Mr Wawatai also records 
discussions within Ngati Porou in the early 1990s about what would now be described 
as the carbon benefits of forestry, and the eventual reservation of “carbon benefits” to 
the landowners in the forestry joint venture with South Korean forestry investor, 
Hansol. 
10 Wai 3325, #A19 BOE of Pita Tipene at [52]; See also Wai 3325, #A16 BOE of Teepa 
Wawatai at [20] where he discusses the benefits of carbon sequestration in forestry. 
11 Analysis of MfE ETS forestry options (2023), Ballingall. J. Sense Partners .  
12 Wai 3325, #A18 BOE of Chris Karamea Insley at [18]-[24]. 
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18. The potential impacts that ETS settings have on Māori 
are illustrated in a recent Ministry for the Environment 
report into ETS options for forestry. Amongst other 
things the report shows how, over time, the impacts of 
those settings will flow through to the Māori economy 

and the wider Māori population.  

19. The MFE analysis estimates Māori GDP could be 
between $280 million to $580 million lower in 2040, 
relative to the scenario where we reach net zero under 
existing ETS settings, which include exotic forestry. In 
2050, these losses grow to $560 million to $1.14 billion.  

20. By 2050, Māori employment could be between 550 and 
4,600 lower than in the scenario where we reach net 
zero under existing ETS settings, as the contraction of 
the wider economy and rapid growth of the forestry 
sector partly offset each other.  

21. The largest Māori job losses from failing to reach net 

zero will come in the forestry and logging, construction, 
primary sector support services, air transport and 
chemicals sectors.  

22. Māori households’ expenditure is expected to decline by 
1.3% on average (-$1,240 in today’s money), lower than 
the 1.5% average decline for all households. This is 
largely because Māori households are, based on current 
data, younger than the average household with lower 

expenditure on utilities (whose prices rise based on our 
modelling) and higher expenditure on rents (which are 
expected to decline in relative price).  

23. Overall the MFE reports provides a stark reminder that 
the negative impacts on Māori, with lower household 
incomes, lower skilled workers and significant 
representation in regional economies with high levels of 
deprivation, mean that there are real challenges for 

Māori in making a ‘Just Transition’ towards a lower 
emissions future. These challenges need to be 
considered in deciding ETS settings. As a significantly 
affected party, Māori need to be at the table when those 
settings are being decided.  

13. The evidence of Mr Insley is supported by evidence from Mr Te 

Kapunga Dewes who notes that the exclusion of exotic tree species 

from the permanent category of the ETS would, alongside other 

changes, result in a possible loss of between $7.3 - $11.5B to the 

Māori economy.13  He also says that, in his view, the Crown’s reasons 

 
13 Wai 3325, #A23 BOE of Te Kapunga Dewes at [28]. 
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for the proposed changes have been weak and non-evidence 

based.14 

14. A further way in which Māori have been impacted by the climate 

change policy is the way in which NZUs have been distributed.15 

15. This is dealt with in the evidence of Mr Te Kapunga Dewes.  In his 

evidence Mr Dewes explains, by reference to forestry lands received 

through Treaty settlements, how the process for the allocation of 

NZUs creates a significant financial hurdle for those who may wish to 

change the use of their land.  A principal driver for this is that the 

number of NZUs received along with the forestry lands was 

insufficient to offset the liability for any change of land use.  Mr Dewes 

describes the position as follows:16 

9. In the Treaty settlement process, for every hectare of 
Pre-1990 exotic forest land that is returned, the settling 
group can receive up to 60 New Zealand Carbon Units 
(NZU’s). I understand this is not the case for all forests 
returned. However, I can only speak on my experience 
with regards to my work where the forests I have been 
involved with were given 60 NZU’s per hectare. It is also 
important to note that landowners only received those 
NZU’s if the land had been registered in time with the 
ETS.  

 

10. Receiving 60 NZU’s per hectare of forests may seem 
like a windfall benefit to the settling iwi, but it comes with 
a liability we have to take on as well. Any change to land 
use of those forested lands will result in a liability for the 
landowner. This liability can be up to 400 NZU’s per 
hectare. This means the settling iwi has to pay that 
difference the iwi and the amount of the difference can 
be significant.  

16. Related to this is the fact that Carbon pricing has fluctuated 

considerably over time.  This is illustrated in the table that was 

included as Attachment B to the evidence of Mr Insley.  This table is 

reproduced below. 

 
14 Wai 3325, #A23 BOE of Te Kapunga Dewes at [25] and Wai 3325, #A23(a) at 
Appendix A, p. 4.  
15 Wai 3325, #A21 BOE of Waihoroi Shortland at [25]-[26]; See also Wai 3325, #A19 
BOE of Pita Tipene at [42]-[43]. 
16 Wai 3325, #A23 BOE of Te Kapunga Dewes at 9-10; See also Wai 3325, #A21 
BOE of Waihoroi Shortland at [24]. 
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17. The volatility in price illustrated by the table is the result of market 

uncertainty caused by continuous ‘tinkering’ by Government to key 

policy and regulatory settings of the ETS.  

18. An example of a Crown action that affected the price of NZUs was 

the decision to allow emitters to offset their carbon emissions 

liabilities by acquiring cheap international units.17  This collapsed the 

price for NZUs because there ceased to be demand for them.  It was 

subsequently realised by the Crown that there were serious doubts 

as to the genuineness of the international units being purchased by 

emitters.18  As a result there was a change to the policy of allowing 

emitters to purchase those units.  This in turn led to a recovery in the 

market for NZUs.  However, this `example shows just how sensitive 

the market can be to policy changes.  

19. Finally, the Crown decided in 2023 to charge landowners $30 per 

hectare of land that was registered in the ETS.19  The annual cost of 

this charge to Māori was estimated to be more than $5 million.  Māori 

had not agreed to the imposition of this charge and a number of Māori 

forest owners commenced judicial review proceedings challenging 

 
17 Wai 3325, #A18 BOE of Chris Insley at [44]. 
18 Wai 3325, #A18 BOE of Chris Insley at [45]-[46]. 
19 Wai 3325, #A23 BOE Te Kapunga Dewes at [18]. 
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the charge.  The proceedings were unsuccessful but saw the charge 

curtailed for a time.20  However, the Crown has continued to pursue 

the charge, albeit at a lower rate of $15 per hectare. 

MĀORI INVOLVEMENT WITH CLIMATE CHANGE POLICY 

20. Māori, like other ETS participants, are susceptible to the impacts of 

ETS changes.  However, Māori are disproportionately prejudiced 

because of the scale of Māori forestry investment and the more 

limited ability of the Māori community to cope with the impacts of the 

changes.   

21. The significant interest of Māori in climate change policy has not been 

reflected in the Crown’s approach when determining those policies.  

Mr Insley puts it this way:21 

“Successive governments have failed to adequately involve 
Māori in making decisions about climate change. We have 
been treated as just another submitter… consultation with 
Māori has been a ‘tick boxing’ exercise and feedback provided 
by Māori through these consultation processes has not been 

taken seriously” 

22. This is supported by the evidence of Mr Dewes who says:22 

“It is not enough to just compile the feedback. It needs to be a 
meaningful part of decision making from the time it is given. 
This is something that I would say rarely happens, if at all.”  

23. Overall, the Claimants say that the Crown’s policy approach has been 

to:23  

(a) enter into international agreements that rely upon the 

afforestation of Māori land in order for the Crown to meet its 

commitments;  

(b) not provide Māori landowners with the full benefit derived from 

the carbon sequestration that has resulted from the 

afforestation of their land; 

 
20 Wai 3325, #A23 BOE of Te Kapunga Dewes at [19]. 
21 Wai 3325, #A18 BOE of Chris Karamea Insley at [12]. 
22 Wai 3325, #A23 BOE of Te Kapunga Dewes at [21]. 
23 Wai 3325, #A18 BOE of Chris Karamea Insley at [14]. 
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(c) create financial incentives for Māori to afforest their lands by 

allocating NZUs for the establishment of exotic pinus radiata 

forests;  

(d) poorly manage the ETS so that Māori are unable to derive fair 

financial returns from establishing forests on their lands; and 

(e) ignore the significant social and economic cost for Māori 

through the changes it is proposing to make to its emissions 

trading scheme. 

RELEVANT TREATY PRINCIPLES 

 
24. Article II of Te Tiriti o Waitangi guarantees to Māori the right to 

exercise tino rangatiratanga over their lands estates and other 

resources.24  This guarantee sits alongside the Article I, which 

provides for the Crown to exercise kawanatanga. 

25. The Treaty principles of partnership, active protection, equity and 

development arise out of the intersection between the guarantee of 

tino rangatiratanga and the exercise of kāwanatanga by the Crown.  

It is these principles that are relevant to the consideration of the 

impact of climate change policy on Māori forestry. 

26. Climate change policy also gives rise to issues relating to Article III of 

Te Tiriti o Waitangi.  In particular, the disproportionate effect of 

climate change policy on Māori, at least in relation to forestry, 

breaches the Article III promise because it treats Māori unequally and 

therefore discriminates against them.  

The principle of partnership  
 
27. The Courts have found that “partnership” requires each Treaty 

partner to act reasonably towards the other and with the utmost good 

faith.25  In a related way, it has been recognised that inherent in the 

 
24 Waitangi Tribunal, The Report on the Aotearoa Institute Claim concerning Te 

Wānanga o Aotearoa, (Wai 1298, 2005), p. 35, the Waitangi Tribunal observed that 
“the point has been made by many Tribunals”. 
25 New Zealand Māori Council v Attorney-General [1987] 1 NZLR at 662, 673, 693, 
703, 714.   
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Crown’s obligation to act in good faith is a need to make informed 

decisions on matters that affect Māori interests.26   

28. This concept of partnership engages the constitutional relationship 

between the Crown and Māori, the interplay between Articles I and II 

of the Treaty of Waitangi, Māori citizenship rights and notions of 

equity under Article III. 

29. In Te Whanau o Waipareira Report, the Tribunal observed that “most 

of all the concept of partnership serves to answer questions about the 

extent to which the Crown should provide for Māori autonomy in the 

management of Māori affairs and, more particularly, how Māori and 

the Crown should relate to each other that such issues might be 

resolved”.27   

30. In recognising these spheres of authority there is a particular need for 

the Crown to recognise that the historical inequities in the expression 

of partnership and reciprocity have created current day disparities 

between the partners.  Moving forward partnership and reciprocity will 

therefore require greater effort on behalf of the Crown.   

31. Stemming from the fundamental principle of partnership, other 

principles identified by the Courts and the Tribunal are of particular 

relevance to this Claim: 

(a) Active Protection: the Crown has a duty to actively protect the 

interests of Māori specified in the Treaty.  

(b) Equity: the Crown has a duty to treat Māori and non-Māori 

equally.  

(c) Development: Māori have the right to develop resources that 

exist pre and post-1840 and the right to develop their culture, 

language, and social and economic status using whatever 

means are available. 

32. Each of these principles is now considered. 

  

 
26 New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641 at 683. 
27 Waitangi Tribunal, Te Whanau o Waipareira Report, (Wai 414, 1998), p 30.  
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The principle of active protection 
 
33. The Tribunal in its Manukau Report said, “the Treaty of Waitangi 

obliges the Crown not only to recognise the Māori interests, but 

actively to protect them”.28 

34. The Court of Appeal held in the Lands case that the duty of the Crown 

is not merely passive, but that it must act as a protector of Māori 

people, particularly in the use of their lands, waters and taonga to the 

fullest extent practicable.29  In Ririnui v Landcorp Farming Limited, the 

Supreme Court supported the Court of Appeal’s finding in the Lands 

case that the Crown’s duty of active protection is a “well established” 

principle of the Treaty.  Moreover, it confirmed that the Crown’s Treaty 

obligations to Māori are not confined to righting historical wrongs but 

are continuing and forward-looking.30 

35. Māori therefore were to retain rangatiratanga over their resources and 

taonga31 and to have all the rights and privileges of citizenship.  The 

Tribunal elaborated on this the Muriwhenua Fishing Report 

(emphasis added):32  

“The essential point was that the Treaty both assured Māori 
survival and envisaged their advance but to achieve that in 
Treaty terms, the Crown had not merely to protect those 

natural resources Māori might wish to retain, but to 
assure the retention of a sufficient share from which they 
would survive and profit, and a facility to fully exploit 
them”. 

36. Critically, before any decisions are made by the Crown which may 

impinge upon the rangatiratanga of Māori over their resources and 

taonga, it is essential that full discussion take place with Māori who 

have rangatiratanga over those taonga and that those Māori are able 

to give their fully informed views (and in certain instances consent) 

 
28 Waitangi Tribunal, Manukau Report (Wai 8, 1985), p. 70. 
29 New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641 at 664. 
30 Ririnui v Landcorp Farming Limited, [2016] NZSC 62, [2016] 1 NZLR 1056 at [51].   
31 Waitangi Tribunal, He Maunga Rongo: Report on Central North Island Claims (Wai 
1200, 2008), p. 1258 where the Tribunal considered “Māori were promised in the 

Treaty that they could exercise their own autonomy, authority, and control over their 
taonga in accordance with their own cultural preferences. 
32 Waitangi Tribunal, Report of the Waitangi Tribunal on the Muriwhenua Fishing 
Claim (Wai 22, 1988), p. 187. 
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on those proposals.33  In terms of Māori forestry, this must be the case 

given: 

(a) Whenua and forests are a taonga protected under the Treaty.34 

(b) Māori have acquired forests through settlements as redress for 

acknowledged historical breaches of the Treaty of Waitangi. 

Treaty settlements are intended to provide restorative redress. 

The Tribunal has noted that the ability to exercise 

rangatiratanga over land and other taonga is key to the concept 

of restorative redress.35  

(c) The Crown has actively encouraged Māori investment in 

forestry. 

37. The Claimants therefore had a legitimate and Treaty-based 

expectation that the Crown would co-design its climate change 

policies and proposals with them, particularly to the extent those 

policies have impacts on Māori interests in forestry.  As the evidence 

will show, this has not occurred in breach of the Treaty principles of 

partnership and active protection. 

The principle of equity 

38. The principle of equity is guaranteed by Article III of the Treaty and 

equitable outcomes is one of the expected benefits of citizenship 

granted by the Treaty.36   The principle of equity requires the Crown 

to act fairly between Māori and non-Māori citizens, and to remove the 

many longstanding barriers (especially barriers of the Crown’s own 

creation) that prevent Māori from having a genuinely level playing 

 
33 Waitangi Tribunal, The Ngawha Geothermal Resources Report (wai 304, 1993), p. 
102; Waitangi Tribunal, He Kura Whenua Ka Rokohanga – Report on Claims about 
the Reform of Te Ture whenua Māori Act 1993 (Wai 2478, 2016) p. 157; Waitangi 
Tribunal, He Maunga Rongo: Report on Central North Island Claims, (Wai 1200, 2008) 
vol 2, p. 423. 
34 Waitangi Tribunal, The Te Roroa Report (Wai 38, 1992), pp. 26 and 300. In the Te 
Roroa Report, the Tribunal found that, according to the Māori understanding of Article 
2, ‘te tino rangatiratanga was absolute control according to Māori custom, a different 
concept from the possession of lands and properties guaranteed in the English 
version’. This entitlement included the right ‘to communal title to their lands, forests, 
fisheries, wahi tapu and all other taonga expressly recognised and protected by the 

Crown’. 
35 Waitangi Tribunal, The Mangatū Remedies Report 2021 (Wai 814, 2021) p. 159. 
36 Waitangi Tribunal, Haumaru: the COVID-19 Priority Inquiry (Wai 2575, 2020) at 
[3.2.3]). 
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field with non-Māori.37 

39. The Tiriti relationship therefore requires the Crown to positively 

promote equity.38 In that sense, it is closely related to principles of 

active protection and redress.  The Tribunal explained the relationship 

between the principle of active protection and equity in its Hauora 

report:39  

“In this way, the principle of equity is closely linked to the 
principle of active protection. Alongside the active 
protection of tino rangatiratanga is the Crown’s obligation, 
when exercising its kawanatanga, to protect actively the 

rights and interests of Māori as citizens. At its core, the 
principle of equity broadly guarantees freedom from 
discrimination, whether this discrimination is conscious or 
unconscious. Like active protection, for the Crown to 
satisfy its obligations under equity, it must not only 
reasonably ensure Māori do not suffer inequity but also 
actively inform itself of the occurrence of inequity. Thus, as 
signalled in section 3.3, the Crown is obliged by the 
principle of active protection to provide health services that 
Māori need, in order to pursue actively the achievement of 
equitable outcomes for Māori. In turn, the principles of 
active protection and equity also mean these services must 

not only treat their patients equitably but be equitably 
accessible and equitably funded.” 

40. That Tribunal went on to say that operating consistently with these 

principles will “require the Crown to make every reasonable effort to 

eliminate barriers to services that may contribute to inequitable health 

outcomes.”40 

41. As noted above, equity is therefore not only interested in processes 

or services; it is also outcomes focused.  For example, the Tribunal 

in the Māori Prisoners’ Voting Report found as a matter of fact that 

Māori had been disproportionately affected by section 80(1)(d) of the 

Electoral Act given Māori over representation in the prison 

population.41  The Tribunal went on to say that, failing to ensure the 

 
37 Waitangi Tribunal, He Maunga Rongo, vol 3, (Wai 1200, 2008) p. 1000; Waitangi 
Tribunal, Te Tau Ihu o te Waka a Maui, vol 3, (Wai 785. 2008) p. 5; Waitangi Tribunal, 
The Stage 2 Report on the National Freshwater and Geothermal Claims , (Wai 2358, 
2019) pp. 518–519, 550–551 
38 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and 
Outcomes Kaupapa Inquiry (Wai 2575, 2019) at 3.4, p. 33. 
39 At 3.4, p. 34 
40 At 3.4, p. 35. 
41 Waitangi Tribunal, He aha I pērā ai? The Māori Prisoners’ Voting Report (Wai 2870, 
2020), p. 20. 
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potential consequences for Māori were recognised and taken into 

account in the select committee process or by failing to propose the 

repeal of the provision once those effects were recognised (or both), 

the Crown had “failed in its duty to actively protect the right of Māori 

to equitably participate in the electoral process. We find this to be a 

breach of the principles of active protection and equity”.42 

42. The rights engaged by Article III and the principle of equity come into 

play in two key ways in respect of the Claim: 

(a) First, the Claimants say it was incumbent on the Crown to 

properly regulate the forestry industry and its environmental 

impacts and it simply has not done so.  The failure by the 

Crown to do so has had disproportionate negative impacts for 

Māori forest landowners.  In particular, it has had a prejudicial 

impact on groups who have received land as part of Treaty 

settlement packages which was afforested prior to settlement, 

and who have had to continuously deal with the environmental 

and economic consequences of the Crown’s failure to 

properly and responsibly regulate forestry.  

(b) Second, the Crown has a duty to ensure that climate change 

policies do not disproportionately limit or prejudice the rights 

and interests of Māori.  The proposed ETS changes will have 

an adverse and disproportionate effect on Māori and the Māori 

economy more broadly because exotic forests and land suited 

to exotic afforestation forms large parts of Māori land.    The 

proposed ETS changes therefore fail to consider the 

economic and social cost to Māori in breach of the principle of 

equity and undermine the value of the substantive redress 

provided by the Crown to remedy historical breaches of the 

Treaty of Waitangi. 

The right to development  
 
43. In this context, the principle of equity is inextricably linked with the 

right to development, which has been described by the Tribunal as:  

 
42 Waitangi Tribunal, He aha I pērā ai? The Māori Prisoners’ Voting Report (Wai 2870, 
2020), p. 20. 
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(a) The right to develop resources to which Māori had customary 

uses prior to the Treaty i.e development of the resources (that 

being an existing resource as at 1840); 

(b) The right to develop resources not known in 1840 i.e 

development of te Tiriti (relating to newer property rights 

beyond those dealt with at the first level); and 

(c) The right of Māori to develop their culture, language, and 

social and economic status using whatever means are 

available i.e development of Māori as a people (including, 

importantly, sharing in new forms of property/resources to 

enable them to develop as a people). 

44. The Tribunal has found that taonga resources are protected, and a 

right to development exists under Article II of the Treaty in respect of 

those resources.43   A protected interest is not confined to traditional 

use or pre-Treaty technology or needs and includes a right to develop 

economically.44 

45. This was confirmed in the Radio Spectrum Management and 

Development Interim Report, where the Tribunal held that there was 

a Māori right to develop taonga – through technology that has 

subsequently become available.45  

46. The Claimants say that their right to development will be infringed by 

the Crown’s proposed changes to the ETS.  There are inadequate 

financially viable models for indigenous afforestation, and accordingly 

the ETS forms an important part of landowners realising the economic 

potential of their land.  The proposed changes to the ETS will stunt 

the economic opportunity for Māori lands and prevent the ability for 

Māori to create wealth in their land.   

  

 
43 Waitangi Tribunal, Preliminary Report on the Te Arawa Representative Geothermal 

Resource Claims (Wai1153, 1993), at [2]. 
44 At [5.7]. 
45 Waitangi Tribunal, Radio Spectrum Management and Development Interim Report 
(Wai776, 1999), at [3.3.6]. 
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EVIDENCE FOR HEARING WEEK ONE 

 
Overview of Evidence 
 

47. A number of witnesses will provide evidence relating to forestry in 

hearing week one, including: 

(a) Teepa Wawatai (Wai 3287). 

(b) Te Kapunga Dewes (Wai 3287). 

(c) Chris Karamea Insley (Wai 3287). 

(d) Waihoroi Shortland (Wai 3297). 

(e) Beth Tui Shortland (Wai 3297). 

(f) Pita Tipene (Wai 3297). 

(g) John Fenwick (Wai 3344). 

(h) Emily Tuhi-Ao Bailey (Wai 3262). 

(i) Anthony Whareraupo Olsen (Wai 3414). 

(j) Anthony Whata (Wai 3280). 

48. The Claimant evidence will introduce a number of issues relating to 

climate change policy and Māori.  This includes: 

(a) the significance of Māori forestry interests to both the Māori 

economy and New Zealand’s climate change response; 

(b) the significant efforts made by Māori forest owners to 

meaningfully engage with the Crown on forestry-related 

climate change issues, such as the ETS settings and review; 

(c) the ongoing issues being experienced by Māori in dealing with 

the Crown in relation to forestry and climate change policy; 

and 

(d) the potential impacts of ETS settings on Māori and Māori 
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communities. 

FINDINGS AND RECOMMENDATIONS SOUGHT 

49. The Claimants in this inquiry have sought a wide range of findings in 

relation to forestry.  These include findings from the Tribunal that: 

(a) the forestry related claims are well-founded; 

(b) whenua and forestry is an Article II right; 

(c) any interference with whenua and forestry as an Article II right 

requires the Crown to co-design that change in accordance 

with the principle of partnership; 

(d) the Crown’s actions and conduct in developing the policy 

proposals for the ETS reform are inconsistent with the 

principles of Te Tiriti o Waitangi and Article II of Te Tiriti o 

Waitangi; 

(e) the Crown’s actions and conduct in consulting with Māori 

through the reform of the ETS are inconsistent with the 

principles of Te Tiriti o Waitangi and the guarantees made to 

Māori under Article II of Te Tiriti o Waitangi; 

(f) the Crown’s actions have disproportionately affected Māori  

and resulted in a loss of between $7.3 - $11.5B to the Maori 

economy and are inconsistent with the guarantees made to 

Māori under Article III of Te Tiriti o Waitangi; 

DATED this 20th day of November 2024 

 

 

Matanuku Mahuika / Tara Hauraki / Tamahou Thoms 
Counsel for the Wai 3287 Claim 

 




