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Purpose

1.

This memorandum-directions responds to submissions on behalf of the Constitutional
(New Zealand Maori Council) (Wai 3352) claim (the New Zealand Maori Council) regarding
the wananga a-rohe phase of the Tomokia nga tatau o Matangireia — the Constitutional
Kaupapa Inquiry (Wai 3300).

Procedural background

2.

On 1 October 2024, | released memorandum-directions commencing the wananga a-rohe
phase for the Wai 3300 inquiry. | confirmed that the first wananga for this phase would
take place from 2 to 3 December 2024 (Wai 3300, #2.6.19).

| advised that the purpose of the wananga a-rohe phase is twofold, namely to (Wai 3300,
#2.6.19 at [9)):

(a) Enable the claimants to provide evidence as to their principles of constitutionalism,
which the Crown would be directed to respond to via a statement of principles in
response. During the wananga, the parties will be able to question each other
regarding each principle to determine whether there are commonalities.

(b) Confirm the themes for the inquiry.

Among other matters, | directed claimants seeking to participate in the first wananga to
confirm their intention to do so by 16 October 2024. Claimants who did not wish to
participate in the first wananga were directed to indicate by the same date whether they
wished to participate in the wananga a-rohe phase, and if so, the region from which they
wished to participate (i.e., Northern, Southern, Eastern or Western regions) (Wai 3300,
#2.6.19 at [14] — [15]).

| signalled that, due to the large number of inquiry participants, and to maximise
opportunities for claimant engagement within this process, participating claimants were
expected to participate in one wananga only at the venue closest to them (Wai 3300,
#2.6.19 at [16]).

| also directed claimants participating in the first wananga to file ‘a statement of position
identifying their principles of constitutionalism’ by 4 November 2024. | suggested that such
statements may include principles such as mana atua, mana ariki, mana rangatira, mana
motuhake and nga ritenga (Wai 3300, #2.6.19 at [18] & [43](a)).

To assist parties’ preparations for the wananga, | released alongside this memorandum-
directions, a high-level background paper providing possible definitions on the proposed
themes for inquiry, which would be the subject of discussion at the wananga (Wai 3300,
#2.6.19 at [20] — [21]). The background paper outlined six broad themes identified by the
Tribunal following an analysis of claims deemed eligible for the Wai 3300 inquiry (Wai
3300, #6.2.18).

Memoranda received

8.

Counsel for the Wai 3352 claim, on behalf of the New Zealand Maori Council (NZMC),
filed various memoranda in response my directions at [4] — [6] above. | now outline and
address these submissions in the sections that follow.

Memorandum filed 15 October 2024



9. On 15 October 2024, Donna Hall filed a memorandum with indications of NZMC’s
participation in the wananga a-rohe phase, per my directions at [4] above (Wai 3300,
#3.2.76).

10. Counsel note that the Wai 3352 claim raises issues to be addressed in this inquiry,
including local government, electoral and representation issues, and kawanatanga and
sovereignty (Wai 3300, #3.2.76 at [2]).

11. Counsel advise that the NZMC would like to participate in the wananga a-rohe phase, and
note that it comprises 16 District Maori Councils with members in each of the Northern,
Southern, Western and Eastern wananga (Wai 3300, #3.2.76 at [3]).

Memorandum and statement of position filed 4 November 2024

12. On 4 November 2024, Ms Hall, Lyle Swainson, Taihakurei Durie and Darshini Dorn filed a
memorandum alongside a statement of position on behalf of the NZMC (Wai 3300,
#3.2.139 & #B6).

13. In their statement of position, counsel submit that ‘there is some variance’ between the
statement of position proposed in memorandum-directions following the 26 April 2024
inquiry planning judicial conference (Wai 3300, #2.6.11 at [21] — [23]), the directions
commencing the wananga a-rohe phase (Wai 3300, #2.6.19 at [18] & [43](a)), and that
mentioned in the inquiry timetable of 1 October 2024 (Wai 3300, #2.6.19(a)) (Wai 3300,
#B6 at [5])

14. Counsel advise that they take guidance by the substantive direction at #2.6.19 at [18]
which directs participating claimants to file a ‘statement of position that identifies their
principles of constitutionalism’. Counsel say they understand ‘principles of
constitutionalism’ to ‘refer to the principles that underlie all those things that are
fundamental to a people’s form of government’. Counsel suggest that in the current
context, the Tribunal directs the claimants to ‘present a position on the principles behind
the Maori form of government, with a view to focusing the discussion of the lay participants
at the wananga’ (Wai 3300, #B6 at [6]).

15. The statement then opens with an introductory statement, followed by the NZMC’s
‘opening positions’ with regard to governance, ‘citizenship’’membership, relationships and
other matters (Wai 3300, #B6 at [7] — [37]). | note that some of these matters include
themes outlined in the Tribunal’'s background paper (Wai 3300, #6.2.18).

Memorandum and statement of position filed 6 November 2024

16. On 6 November 2024, counsel for Wai 3352 filed a further memorandum, advising that
they had ‘mistook’ what the Tribunal was seeking, and thus seek to file a further statement
of position by Ta Taihakurei Durie (Wai 3300, #3.2.140, #B7 & #B7(a)).

17. Counsel also seek leave to file further ‘statements in relation to other terms and concepts
relevant to the principles of constitutionalism’, on the grounds that (Wai 3300, #3.2.140 at

[3]):

(a) The elucidation of concepts and terms relevant to the principles of constitutionalism
is an important issue for the Council. Counsel submit these concepts are ‘like the
mauri stone that is laid to ensure that the house that is built on it is tika’.

(b) The late filing is due to an ‘error in our transmission to the Council of [the Tribunal’s]
directions at #2.6.21’.



Memorandum filed 8 November 2024

18. On 8 November 2024, counsel for Wai 3352 filed a memorandum. Among other matters,
counsel sought leave to file the a ‘further and comprehensive’ statement of position of
NZMC by 11 November 2024, in light of other extensions granted by the same date (Wai
3300, #3.2.137).

NZMC statement of position filed 11 November 2024

19. On 11 November 2024, counsel for Wai 3352 filed a third statement of position for NZMC.
Decision

NZMC participation in wananga a-rohe phase

20. Given that NZMC is a national organisation with representatives in all wananga regions, |
have no objection for NZMC to attend the wananga in each region.

Clarification on statement(s) of position

21. | have outlined the twofold purpose of the wananga a-rohe phase in my 1 October 2024
directions (Wai 3300, #2.6.19 at [9]), and at [3] above.

22. To assist with the purpose at [3](a) above, the Tribunal envisaged that the claimant
statement(s) of position would outline the tikanga principles that the claimants consider
underpin Maori notions of constitutionality. The Crown would respond via a Crown
statement of position, which would state the principles of constitutionality that the Crown
considers underpins the unwritten constitution of New Zealand. The contents of these
statements would then be discussed in greater detail at the wananga, where parties will
be able to question each other regarding each principle to determine whether there are
commonalities.

23. The statements of position merely set a starting point to discussions at the wananga by
providing parties a preliminary understanding of their notions of constitutionality. The hope
is that this would facilitate meaningful engagement and korero between the parties at the
wananga.

24. The Tribunal is therefore not minded to be prescriptive in the form, structure or contents
of the statements of position. However, for the purposes of [3](a), it would be useful for the
claimants’ statement of position to discuss tikanga principles that they consider underpin
Maori notions of constitutionality.

25. NZMC’s first statement of position contained this information and thus remains valuable.
| therefore confirm that this, alongside the more recent statements of position for NZMC,
are to be added to the record of inquiry.

Clarification on Tribunal background paper

26. Finally, for clarity, | confirm that the Tribunal’s background paper (Wai 3300, #6.2.18 &
#2.6.19 at [20] — [21]) was envisaged to facilitate discussions pursuant to the purpose at
[3](b) above. It is not intended to bind parties’ discussions at the wananga, nor does it
provide authoritative definitions of the themes for this inquiry. Further, the background
paper does not provide a final, exhaustive list of themes for inquiry. Confirming the themes
for inquiry is itself one of the main objectives of the wananga a-rohe phase.



27. As with the statements of position, the background paper should only be deemed as a tool
to facilitate parties’ discussions at the wananga in relation to the inquiry themes.

Me tuku atu te Kairéhita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamaohio mo
Wai 3300, Tomokia nga tatau o Matangireia — the Constitutional Kaupapa Inquiry.

The Registrar is to send a copy of this direction to all those on the distribution list for Wai 3300,
Tomokia nga tatau o Matangireia — the Constitutional Kaupapa Inquiry.
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