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Introduction

1. On 31 October 2024, the first judicial conference for this inquiry was held to discuss:
(a) the scope of the inquiry;
(b) eligibility;
(c) the readiness of parties to commence the inquiry; and
(d) what interlocutory steps may be required.
2. This memorandum-directions outlines the next steps in the inquiry.

Written submissions

3. linvited parties who sought to participate in this inquiry to file written submissions prior to
the judicial conference. The Tribunal received the following submissions:

(a) Geoffrey Melvin and Joshua Vautaki for the Crown (Wai 3450, #3.1.4);
(b) Ara Moana Law for Wai 3059, Wai 3322 & Wai 3295 (Wai 3450, #3.1.1);
(c) Commerce Lane Chambers for Wai 1471 & Wai 2536 (Wai 3450, #3.1.2);

(d) NL Lawyers for Wai 3319, Wai 2300, Wai 3256, Wai 3331, Wai 3328, Wai 3341 &
Wai 3314 (Wai 3450, #3.1.3);

(e) McCaw Lewis for the TGhourangi Tribunal Authority (Wai 3450, #3.1.5);
(f) Afeaki Chambers for Wai 619 (Wai 3450, #3.1.6);

(g) Tukau Law for Wai 682, Wai 1464 & Wai 1546 (Wai 3450, #3.1.7);

(h) Clifton Chambers for Wai 3055 (Wai 3450, #3.1.8);

(i) Tamaki Legal for Wai 762, Wai 2838, Wai 2460, Wai 2604, Wai 1716, Wai 1196, Wai
2377, Wai 1531, Wai 861, Wai 1886, Wai 1477 & Wai 1968 (Wai 3450, #3.1.9)

(j) Loader Legal for Wai 3211, Wai 1710, Wai 2782, Wai 2821 & Wai 3361 (Wai 3450,
#3.1.10);

(k) Kaupare Law for Wai 1359, Wai 775, Wai 2691, Wai 1341 & Wai 2707 (Wai 3450,
#3.1.11);

(I) Bryce Lyall for Wai 421, Wai 593, Wai 869, Wai 1383, Wai 1890, Wai 3278, Wai
3288, Wai 3279 & Wai 2658 (Wai 3450, #3.1.12);

(m)Hockly Legal for the Horowhenua 11 Part (Lake) Reservation Trust (Wai 3450,
#3.1.13);

(n) NL Lawyers for Wai 3284, Wai 3282, Wai 3344 & Wai 3280 (Wai 3450, #3.1.14);
(o) Dixon & Co Lawyers for Wai 2003 & Wai 745 (Wai 3450, #3.1.15);
(p) Black Law for Wai 3219 (Wai 3450, #3.1.16);



(a) Mahony Horner Lawyers for Wai 58, Wai 1312, Wai 1662 & Wai 1843 (Wai 3450,
#3.1.17 & #3.1.18);

(r) Bennion Law for Wai 507 & Wai 2139 (Wai 3450, #3.1.19);
(s) Oranganui Legal for Wai 3277 (Wai 3450, #3.1.20);

(t) Annette Sykes & Co for Wai 2872, Wai 1194, Wai 1212, Wai 558, Wai 2494 and Wai
3342 (Wai 3450, #3.1.21);

(u) Woodward Law for Wai 2459 & Wai 2024 (Wai 3450, #3.1.22);
(v) Michael Sharp for Wai 3329 (Wai 3450, #3.1.23); and
(w) Tu Pono Legal for Ngati Kuku Hapi and Whareroa Marae (Wai 3450, #3.1.24).

4. | thank counsel for their written submissions and for their contributions at the judicial
conference.

Overview of next interlocutory steps
5. Interms of next immediate steps, these directions:
(a) confirm the preliminary scope of this inquiry;

(b) requests an update from the Crown on any likely upcoming policy or legislative
reforms that may relate to the preliminary scope of the inquiry.

(c) invites parties to indicate their intention to participate and to file any new or amended
statements of claim in light of the preliminary scope.

6. Following the above, the Tribunal intends to:

(a) set an initial deadline for new parties to indicate their intention to participate and to
file any new or amended statements of claim;

(b) on the basis of the preliminary scope, conduct an eligibility assessment of the claims
that seek to participate and confirm a list of claims that are eligible to participate and
are within the preliminary scope of this inquiry;

(c) further refine the preliminary scope of the inquiry with parties (this may include
developing a statement of issues, an agreed statement of facts, and/or inviting
Crown concessions), and determine how to best avoid any inquiry overlap; and

(d) assess with parties whether this inquiry should be staged by theme and/or whether
there are any priority issues that should be heard and reported on first.

Preliminary scope of the inquiry
Discussion at judicial conference

7. At the conference, both Crown and claimant counsel raised avoiding duplicating the work
of past or ongoing Waitangi Tribunal inquiries. In particular, Annette Sykes described the
potential for ‘Waitangi Tribunal fatigue’ whereby claimants may be required to advance
similar claims across multiple inquiries stretching both claimants’ and counsels’ resources
and capacity. | agree there needs to be some certainty on what issues will be included in
this inquiry and what issues will not.



8. On the other hand, counsel noted the need to be flexible on the scope of this inquiry due
to the potential for issues to overlap across inquiries and the distinct lens that each inquiry
may apply to the same or similar issues. Ihipera Peters noted that it may not be appropriate
to completely sever issues relating to the Marine and Coastal Area (Takutai Moana) Act
2011 because of the potential interplay between that Act and other environmental and
resource management policy.

9. Another dynamic is that each ongoing inquiry is at a different stage of progression with
some still in the process of determining their own scope and the potential for the scope of
inquiries to change as they progress.

10. Ultimately, our inquiry scope will be primarily guided by the claims that come before this
Tribunal, and how claimants choose to particularise their claims.

11. Accordingly, the preliminary scope outlined below is based on what we currently know
about the issues within the preliminary claims identified and the coverage of past and
ongoing inquiries.

Inquiries with potentially overlapping issues

12. The scope of this inquiry may be limited by the extent to which a claim has already been
heard, or is being heard, in whole or in part, in other Tribunal inquiries.

13. The following past and ongoing inquiries address issues that potentially overlap with the
preliminary scope of this inquiry:

(a) the Indigenous Flora and Fauna and Cultural Intellectual Property Inquiry (Wai 262);
(b) the Foreshore and Seabed Claims Urgent Inquiry (Wai 1071);

(c) the National Freshwater and Geothermal Resources Inquiry (Wai 2358);

(d) the Marine and Coastal Area (Takutai Moana) Act inquiries (Wai 2660 & Wai 3400);
(e) the Climate Change Priority Inquiry (Wai 3325);

(f) Tomokia nga tatau o Matangireia — the Constitutional Kaupapa Inquiry (Wai 3300)
(g) the Economic Development Kaupapa Inquiry (Wai 3550);

(h) the coverage of environmental issues in some district inquiries; and

(i) the coverage of environmental issues in other previous inquiries that addressed
environmental or resource management issues.’

14. The Tribunal will not be in a position to determine the full extent of overlap with other
inquiries until amended claims have been filed and eligibility has been assessed (see
above at [6]).

15. The eligibility process will identify where relevant claims, or parts of claims, have already
been reported on, removing the Tribunal’s jurisdiction to further inquire into those claims
or parts thereof. Where new or amended claims raise issues already addressed by past

1 See for example: The Mangonui Sewerage Claim Report 1988 (Wai 17), The Muriwhenua Fishing Claim 1988
(Wai 22), Lake Taupo Fishing Rights Report 1986 (Wai 18), The Ngai Tahu Sea Fisheries Report 1992 (Wai 27),
The Mohaka River Report 1992 (Wai 119), The Whanganui River Report 1999 (Wai 167) and The Management
of the (Taranaki) Petroleum Resource Report 2011 (Wai 796).



16.

inquiries, further work may be needed to examine the extent to which environmental and
resource management issues have been addressed in previous reports. We will need to
consider whether this Tribunal is restricted from further inquiring into those issues or
whether we can apply a new lens to those issues and/or build upon previous Tribunal
findings.

Where an inquiry is ongoing, this Tribunal will monitor the scope of that inquiry as it
progresses to avoid, where possible, the unnecessary duplication of evidence and hearing
time. This will form part of the further scoping exercise signalled above at [6](c).

Confirmation of preliminary scope

17.

18.

19.

In my directions dated 4 October 2024, | listed the issues that could be heard by this
inquiry as set out in the 2015 memorandum-directions on the kaupapa inquiry programme
(Wai 3450, #2.5.2 at [6]). They include:?

Minerals (surface, underground, offshore); atmospheric environmental resources;
foreshore and seabed; water; regulation of management fishing, water quality, pollution;
marine reserves, customary fishing, whales, dolphins, impact of pollution and run-off on
coastal marine resources, commercial overfishing

The 2024 update to the kaupapa inquiry programme listed the following issues:®
Environmental management (Resource Management Act, climate change mitigation);
Minerals (surface, underground, offshore) and atmospheric resources; regulation of
fishing, water quality, pollution; marine reserves, customary fishing, whales, dolphins,
impact of pollution and run-off on coast marine resources, impact of commercial
overfishing on customary resources

| confirm the following issues are therefore within the preliminary scope of this inquiry:
(a) the resource management regime, and related policy and reform;
(b) mineral resources (surface, underground, offshore);
(c) atmospheric resources;
(d) the management of land, air and water quality and pollution;
(e) the use and preservation of customary food sources;

(f) the management of commercial and recreational fisheries, agriculture and
horticulture; and

(g) the preservation of native flora and fauna.

20. The following ongoing inquiries have refined their scope and have produced statements

of issues or confirmed issues questions. Accordingly, | confirm that the following issues
are excluded from the preliminary scope of this inquiry:

(a) the Climate Change Priority Inquiry (Wai 3325): issues which relate to the impact of
climate change on Maori and the Crown’s response to climate change (Wai 3325,
#1.4.3);

2 Waitangi Tribunal, Kaupapa inquiry programme (April 2015), at ‘Appendix A’.
8 Waitangi Tribunal, Kaupapa inquiry programme (January 2024), at ‘Appendix B’.



(b) the National Freshwater and Geothermal Resources Inquiry (Wai 2358): issues
which relate to Maori rights and interests in geothermal resources (Wai 2358,
#2.6.96 at [10]); and

(c) the Marine and Coastal (Takutai Moana) Act Coalition Changes Urgent Inquiry (Wai
3400): issues which relate to the proposed reform of the Marine and Coastal Area
(Takutai Moana) Act 2011 (Wai 3400, #1.4.2).

21. The following ongoing inquiries have yet to, or are in the process of, refining their scope.
Accordingly, this Tribunal will continue to monitor the progress of the following inquiries as
needed:

(a) Tomokia nga tatau o Matangireia — the Constitutional Kaupapa Inquiry (Wai 3300):
currently confirming the themes for the inquiry during its wananga a-rohe phase
(Wai 3300, #2.6.19 at [9]); and

(b) the Economic Development Kaupapa Inquiry (Wai 3550): has only recently
commenced and has proposed a process for refining its scope which is to be
discussed with participants (Wai 3550, #2.5.2 at [13] — [16]).

Time period covered by scope

22. Crown counsel submitted that the Crown will be most assisted in the present inquiry by a
focus on present and future policy development and decision-making, rather than on
historical issues. Dr Season-Mary Downs agreed that an indication of the time periods for
this inquiry would be helpful.

23. It is too early at this stage to determine the time period that will be the focus of this inquiry
without first determining the eligibility of claims and confirming the inquiry participants. The
Tribunal intends to address this issue as part of the further scoping exercise signalled
above at [6](c).

Crown update on upcoming proposed policy reforms
Discussion at judicial conference

24. At the judicial conference, claimant counsel highlighted the need to know more about any
likely upcoming Crown policy reforms relevant to this inquiry, in order to help inform
amended pleadings and inquiry planning considerations. This includes whether any issues
should be inquired into on a priority basis.

25. With this in mind, | signalled at the judicial conference that before asking parties to file
new or amended statements of claim, | would invite the Crown to provide an indication of
any likely upcoming proposed policy reforms.

26. Crown counsel indicated they would seek instructions with a view to providing this update,
but cautioned that the timeframes for policy developments are often subject to change.

27.1 also note claimant counsel further raised the potential need to be flexible in terms of
setting a deadline for amended claims on the basis that any proposed policy reforms may
give rise to new issues during the course of this inquiry.

Next steps

28. As discussed with Crown counsel at the judicial conference, | request that the Crown file
the below by 5 pm, Friday 14 February 2025:



(a) an update on policy and legislative reforms relating to the preliminary scope of the
inquiry that might occur over the next 12 months; and

(b) a description of each proposed policy reform and the possible timeframes
associated for each, including when matters are likely to be put before Cabinet.

Intention to participate and amended pleadings

29. | now invite parties that wish to participate in this inquiry in light of the preliminary scope,
to file a memorandum outlining their intention to participate, and to:

(a) refer to their statement of claim(s) which contain issues as they relate to this inquiry;
and/or

(b) file new or amended statements of claim that contain issues as they relate to this
inquiry.

30. To clarify, parties identified in the preliminary list of claims (Wai 3450, #2.5.2(a)) should
still file the above material in order to confirm they seek participation in this inquiry. The
Tribunal will also take into account those parties who indicated their intention to participate
in memoranda filed thus far.

31. As discussed at the judicial conference, | do not intend to set a deadline for parties seeking
to participate in this inquiry until after the Crown provides the information referred to above
at [28].

32. | further note that there may need to be a degree of flexibility as to setting a deadline for
amended pleadings depending on the timing of any ongoing Crown policy developments.

Other matters
Crown response and funding

33. Various claimant counsel sought clarity on the lead Crown agency responsible for
responding to this inquiry, and information on the funding available to help claimants
participate in the inquiry.

34. | invite the Crown to confirm by 5 pm, Friday 14 February 2025:

(a) which Government department or agency will lead the Crown’s response to the
inquiry; and

(b) what funding is available to assist claimants participating in this inquiry and the
process which claimants need to undertake to obtain funding.

Public notice of inquiry

35. Dr Downs stressed the importance of notifying all Maori of this inquiry and providing
parties with an ample opportunity to participate. Dr Downs suggested this notification
should go beyond the existing Waitangi Tribunal inquiry distribution lists.

36. The Tribunal is currently investigating options for providing public notice of this inquiry and
will update parties on any developments in the new year.



The Registrar is to send this direction to all those on the notification list for Wai 3450, the
Natural Resources and Environmental Management Kaupapa Inquiry.
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