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TENA E TE TARAIPIUNARA:

1.

This Memorandum of Counsel is filed on behalf of the following claim:

1.1 Wai 558, a claim filed by the late Hone Kameta, Te Rua Rakuraku,
Paeone Goonan and Te Ringahuia Hata for and on behalf of Ngati Ira o

Waioweka.

(“the Claimants”)

Application to summons Mr Ron Crosby

2.

This Memorandum of Counsel is filed in support of an application for a witness
summons pursuant to s 4D of the Commissions of Inquiry Act 1908 and clause
8(2) of the second schedule to the Treaty of Waitangi Act 1975.

The matter before the Waitangi Tribunal is the Wai 1750 North-Eastern Bay of
Plenty District Inquiry. The witness whose attendance is sought is Mr Crosby,
who is the author of the book “Te Kooti’s Last Foray”.

This book possesses evidence material to the Claimants and has been filed by
counsel to the Wai 1750 record of inquiry* with Mr Crosby and his publisher’s

approval.2
The grounds for this application are:

51 the evidence of the witness is directly relevant to the pleadings in the
Wai 558 Amended Statement of Claim;®

52 the witness possesses first-hand knowledge of specific pa sites, wahi

tapu and ancient trails mapped in the book:
5.3 the evidence cannot be obtained by any other means; and

54 the witness has been approached by the Claimants and has indicated his
agreement to presenting evidence in these proceedings subject to a

summons by the Waitangi Tribunal.
The witness is expected to give evidence relating to:

6.1 the location of all ancient pa sites of Ngati Ira along the Waioweka river,

specifically Maraetahi pa;

1'Wai 1750, #3.2.18 Memorandum of Counsel filing “Te Kooti's Last Foray” by Ron Crosby dated
2 May 2024.

2'Wai 1750, #3.2.18(a) Letter to Mr Ron Crosby and Oration Books dated 2 May 2024.

3 Wai 558, #1.1(g).

1



6.2 detailed explanation and evidence of Ngati Ira and Te Whakatohea’s
involvement in the Ngati Porou and Whanganui expedition;
6.3 detailed explanation of the abduction of Te Whakatohea people by Te
Kooti; and
6.4 further research gathered of rangatira Hira Te Popo and his political
engagements post-raupatu from 1865 — 1889.
1. Counsel respectfully requests that the Waitangi Tribunal issue a witness

summons in the prescribed form requiring Mr Crosby to:

7.1

7.2

7.3

attend hearing week four (currently proposed as late February 2025) to
give viva-voce evidence along with cross-examination by Counsel and
the Tribunal;

produce any further maps, interview transcripts or research documents
that are not included in the book, that may assist the Tribunal and

Claimants; and

produce a summary of evidence to present at hearing week four.

The law on summons

Commissions of Inquiry Act 1908

8. Section 4D of the Commissions of Inquiry Act 1908 provides the power to

summon witnesses.

8.1

8.2

Section 4D(1) provides that for the purposes of the inquiry the
Commission may of its own motion, or on application, issue in writing
a summons requiring any person to attend at the time and place
specified in the summons and to give evidence, and to produce any
papers, documents, records, or things in that person’s possession or

under that person’s control that are relevant to the subject of the inquiry.

Section 4D(2) provides that for the purposes of this Act, the power to
issue summonses or to do any other act preliminary or incidental to the
hearing of any matter by the Commission, may be exercised by the
Commission or its Chairman, or by an officer of the Commission
purporting to act by direction or with the authority of the Commission

or its Chairman.

Treaty of Waitangi Act 1975
9. Clause 8(1) of Schedule 2 of the Treaty of Waitangi Act 1975 outlines that the



Tribunal shall be deemed to be a Commission of Inquiry under the Commissions

of Inquiry Act 1908, subject to exceptions that are not relevant here. It also states

under the following provisions that:

9.1

Clause 8(2): The Chairperson of the Tribunal, or any other person,
being the presiding officer at a sitting of the Tribunal or a member of
the Tribunal purporting to act by direction or with the authority of the
Chairperson,—

a) may issue directions or conduct conferences; or

b) may issue summonses requiring the attendance of witnesses

before the Tribunal, or the production of documents; or

€) may do any other act preliminary or incidental to the hearing of any

matter by the Tribunal.

Skerrett-White v Minister for Children [2024] NZCA 160

10.

11.

12.

The leading case law on issuing a witness summons to appear before the Tribunal
is the 2024 decision of Skerrett-White v Minister for Children. The Court of

Appeal unanimously agreed that the Tribunal has a role of constitutional

importance and a statutory duty to inquire into claims.

The court’s analysis states that: *

111

“Under cl 8(1) of sch 2 of the Treaty of Waitangi Act, the Tribunal is
deemed to be a commission of inquiry under the Commissions of Inquiry
Act, and with certain exceptions not relevant here, all of the provisions
of that Act apply accordingly. That means that, among other provisions,

s 4D of the Commissions of Inquiry Act applies.”

It continues by saying:®

121

“The power conferred by s 4D is to be exercised “[f]or the purposes of
the inquiry”. This is further coloured by the section’s express provision
that the summons can also require the person summonsed to “produce
any papers, documents, records or things ... that are relevant to the
subject of the inquiry”. We consider the drafting embraces a test of
relevance: the summonsing power must be exercised to obtain relevant

evidence necessary for the purpose of the inquiry. ”

4 Skerrett-White v Minister for Children [2024] NZCA 160, at [80].

5 At[81].
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13.

Counsel submit that Mr Crosby’s evidence is necessary and relevant for the

purposes of this inquiry.

Application of the law to the summons of Mr Crosby

14.

15.

16.

Counsel understands that Mr Crosby is a current panel member of the Waitangi
Tribunal’s Wai 2358 — Geothermal and Freshwater Resources Inquiry, Wai 3400
— Marine and Coastal Area (Takutai Moana) Coalition Changes Urgent Inquiry,
and the recently convened Wai 3310 Education Services and Outcomes Kaupapa
Inquiry and Wai 3450 Natural Resources and Environmental Management
Kaupapa Inquiry.

However, Mr Crosby has had no involvement to date with the Wai 1750 North-
Eastern Bay of Plenty District Inquiry and has not sought re-appointment to sit

on any new inquiry panels moving forward.

Therefore, should the Crown oppose this application to summons Mr Crosby as
a witness on any grounds, including apparent bias, counsel submit that no such

bias exists.

No reason for opposition

17.

18.

19.

Counsel further draw upon the decision of the Tribunal’s chairperson, Chief
Judge Dr Fox in the Wai 1750 Inquiry that makes claims to the Mangatii Crown
Forest Licensed Land in the East Coast Inquiry District, which addressed the
possible recusal of two sitting panel members in that inquiry, Ms Prue Kapua and

Emeritus Professor David Williams.®

The Chairperson was not prepared to require either Ms Kapua or Emeritus
Professor Williams to recuse themselves from the inquiry panel based on what

was known at the time.”

Counsel notes that there is no known information preventing Mr Crosby from
being summonsed to give evidence as an expert technical witness. There are
recent precedents of a sitting panel member giving evidence as an expert technical
witness. As recently as last month when Emeritus Professor Williams presented
and was cross-examined on the Tribunal-commissioned tribal landscape report
for the Wai 1750 district inquiry at hearing week three in Wellington on 18-22
November 2024.

6 Wai 558, #2.34. Wai 864, #2.46. Wai 1781, #2.5.8. Wai 2160, #2.5.8. Wai 900, #2.5.65. Wai 814,
#2.948. Wai 87, #2.102 He panui whakahau o te Tiamana Kaiwhakawa Matua Dr C L
Fox/Memorandum-Directions of Chief Dr C L Fox dated 29 November 2024.

" At [19] and [24]. See full Memorandum-Directions for reasons.
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Conclusion

20. Mr Crosby’s efforts in producing “Te Kooti’s Last Foray” are appreciated by the
Claimants. They regard the matauranga that he has unveiled in his book as a
taonga.

21. It is the desire of the Claimants to have such a taonga imbued in the Wai 1750

North-Eastern Bay of Plenty District Inquiry report, not only for the benefit of
the Claimants, but of all of Te Whakatohea.

22. As our submissions highlight, there is no information to suggest that a summons
is prevented from being issued. In these circumstances we seek directions from
the Tribunal for Mr Croshy to appear at hearing week four as it is proposed in

late February 2025, and if these directions can be issued as soon as practicable.

23. If the summons is issued, counsel also seeks leave for Mr Crosby to be lead in his
evidence by the Tribunal’s in-house legal advisors in the same way that other
expert technical witnesses are treated.

DATED at Rotorua on this 17" day of December 2024.

Annette Sykes Maia Te Hira






