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Purpose

1.

This memorandum-directions:

(a) convenes an urgent hearing into the review of legislation containing reference to the
principles of the Treaty of Waitangi on 28 February 2025, via audio-visual link (AVL);
and

(b) confirms milestones ahead of this urgent hearing (attached as Appendix A) and
associated hearing procedures.

Procedural background

2.

On 8 November 2024, | directed the Crown to provide an update on the status of the
review into legislation containing reference to the principles of the Treaty of Waitangi and
all relevant documents relating to the review by 13 November 2024. | also directed that
the Crown continue to file relevant documents as they are produced (Wai 3300, #2.6.32).

On 13 November 2024, Crown counsel filed a memorandum seeking clarity as to the
nature and scope of the inquiry given the size of the review programme, the number of
agencies involved, and the likelihood of relevant documents attracting privilege or
confidentiality that the Crown may wish to assert (Wai 3300, #3.2.156).

On 28 November 2024, | invited claimants to respond to the Crown memorandum by no
later than 12 December 2024 (Wai 3300, #2.6.37).

The Tribunal received responses from:

(a) Dr Season-Mary Downs, Chelsea Terei-Tipene, and Majka Cherrington on behalf of
the Wai 682, Wai 1464 and Wai 1546 claims (Wai 3300, #3.2.155);

(b) Janet Mason on behalf of the claimants, counsel, and interested parties at Annex A
of their memorandum of counsel (Wai 3300, #3.2.161); and

(c) Darrell Naden and Ashley Johns on behalf of the interested parties at [1](a) — [1](q)
of the memorandum (Wai 3300, #3.2.158).

On 17 December 2024, | invited the Crown to file submissions in reply to those at [5](a)
— [5](c) above by no later than 14 January 2025. This was communicated via email from
the Tribunal’s Registrar.

On 14 January 2025, the Tribunal received a memorandum filed by the Crown (Wai 3300,
#3.2.160). | subsequently invited claimants to respond to the Crown’s memorandum by no
later than 29 January 2025 (Wai 3300, #2.6.39).

The Tribunal received responses from the following claimant counsel:
(a) Woodward Law (Wai 3300, #3.2.175);
(b) Tamaki Legal (Wai 3300, #3.2.177);
(c) Tukau Law (Wai 3300, #3.2.169);
(d) Dixon & Co (Wai 3300, #3.2.176);
(e) Kaupare Law (Wai 3300, #3.2.168); and



(f) Phoenix Law (Wai 3300, #3.2.173).

Claimant submissions

Woodward Law memorandum (Wai 3300, #3.2.175)

9.

10.

11.

12.

13.

14.

On 29 January 2025, the Tribunal received a memorandum filed by Donna Hall, Lyle
Swainson, and Darshini Dorn on behalf of the Constitutional (New Zealand Maori Council)
(Wai 3352) claim.

Counsel refer to the Tribunal’'s findings in Nga Matapono — The Principles: The Interim
Report of the Tomokia Nga Tatau o Matangireia — The Constitutional Kaupapa Inquiry
Panel on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies (Nga
Matapono — The Principles) and submit that there is no evidence the Crown has
considered the report with the necessary care to give practical effect to its own legislation.
Counsel submit the Crown is obliged to do so and that any failure would negate the
efficacy of existing legislation and raise a constitutional issue (Wai 3300, #3.2.175 at [10]

- [11D].

Counsel submit: the breach of the Treaty continues and is ongoing; that the claim remains
current; and that claimants are entitled to seek findings from the Tribunal in respect of any
further action taken that is not reasonably collaborative with Maori (Wai 3300, #3.2.175 at

[12]).

Counsel note that Nga Matapono — The Principles is an expressly interim report and that
the Tribunal reserved its jurisdiction to engage further, should the Treaty clause review
proceed as planned and result in statutory amendments or repeals (Wai 3300, #3.2.175
at [13]).

Counsel submit that, in the event there is an issue about how collaboration with Maori can
be expeditiously achieved, the Maori Community Development Act 1962 provides a
mechanism for collaboration as the Council is able to represent all Maori (Wai 3300,
#3.2.175 at [14]).

The Tribunal is urged to continue to seek particulars of any action taken by the Crown on
the grounds that it is within its jurisdiction to inquire further (Wai 3300, #3.2.175 at [15]).

Tamaki Legal joint memorandum (Wai 3300, #3.2.177)

15.0n 29 January 2025, the Tribunal received a joint memorandum filed by Darrell Naden

and Ashley Johns on behalf of counsel for the claimants and interested parties at Appendix
A of the memorandum of counsel (Wai 3300, #3.2.177).

16.The claimants and interested parties maintain that the Tribunal’s inquiry into the Treaty

17.

18.

clause review should proceed with haste and support the submissions at [9] — [15] of the
New Zealand Maori Council’s memorandum (Wai 3300, #3.2.177 at[15] — [16] & Wai 3300,
#3.2.175 at [9] — [15]).

Counsel submit it is disingenuous for the Crown to oppose the inquiry proceeding at this
point in time on the basis that the Tribunal has already inquired into the proposal to conduct
the review, as the Tiriti breaches that were subject of complaint in the earlier inquiry are
being continued with largely unabated (Wai 3300, #3.2.177 at [17]).

Counsel submit, that the Crown’s submission that claimants identify a Crown breach that
has not yet been inquired into, is erroneous. Counsel submit that relevant examples of
Crown breaches yet to be inquired into include unilateral decision making of the Crown in
regards to:



(a) Cabinet decisions made in September 2024 regarding the purpose, scope, and
Ministerial responsibility for coordinating the Treaty clause review (Wai 3300,
#3.2.177 at [18]).

(b) the preparation of ‘detailed arrangements on governance for the review, a
framework for agencies to assess references to Treaty principles in legislation
they administer, and options for timeframes in the priorities for the review’ (Wai
3300 #3.2.177 at [18] — [20]).

19. Counsel also raise that the omission of a Tiriti compliance review component, in the
Crown’s Treaty clause review, gives rise to further claims about the review that have not
yet been the subject of inquiry to date (Wai 3300, #3.2.177 at [21]).

20. Counsel note the Tribunal has previously directed the Crown to provide ‘all relevant
documents relating to the review’ and to continue to file documents as they are produced.
Counsel further note the Crown’s opposition on the grounds that:

(a) this direction raises jurisdictional issues;
(b) that such documents are produced by way of an iterative process; and

(c) that any such document release does not accommodate constitutional norms
such as Cabinet confidentiality and collective responsibility (Wai 3300,
#3.2.177 at [22] — [23]).

21. Counsel submit that, while there is no formal disclosure process in the Waitangi Tribunal,
there is usually cooperation between the Crown, claimants, and interested parties for the
production of relevant documents. Counsel submit there is no reason why this cannot be
the case in this inquiry if discovery protocols are adopted to coordinate the disclosure of
documents. Counsel suggest those protocols be devised and administered quickly as
parties are in the midst of an urgent inquiry (Wai 3300, #3.2.177 at [24] — [25]).

22. Counsel request that a Tribunal Statement of Issues be prepared as soon as possible to
help with the identification and provision of documents that are material to the inquiry. This
should be followed by a judicial conference to:

(a) identify and discuss the Crown agencies involved;

(b) identify and discuss the categories and documents that are relevant to the
inquiry;

(c) establish an agreed timeframe for documentary provision;
(d) discuss the Crown’s discovery index; and
(e) discuss any Crown claim to privilege or confidentiality.

23. Counsel say that Tribunal inspection should ensue of any Crown documents in relation to
which there is insufficient reason why the privilege or confidentiality claim is not properly
made out. The Tribunal is asked to encourage the Crown to provide disclosure along the
aforementioned lines (Wai 3300, XXX at [26]).

24.Counsel submit that if the Crown withholds documents for ‘insufficient reason’, the
claimants and interested parties will ask the Tribunal to use its formal powers under the
Treaty of Waitangi Act 1975 and the Commissions of Inquiry Act 1908 to require the Crown
to produce the documents (Wai 3300, #3.2.177 at [27].



25.

26.

Counsel submit the Tribunal has the jurisdiction to inquire into the claims at hand and that
inquiry should continue at pace. It is maintained the requested documents can be provided
by the Crown pursuant to an agreed discovery process (Wai 3300, #3.2.177 at [28]).

Counsel submit a judicial conference should be held at the Tribunal’s earliest convenience
(Wai 3300, #3.2.177 at [29]).

Tukau Law memoranda (Wai 3300, #3.2.169)

27.0n 29 January 2025, the Tribunal received a memorandum filed by Dr-Season Mary

28.

29.

30.

31.

32.

33.

34.

Downs, Majka Cherrington, and Emma Jackson on behalf of the Ngati Hine Lands, Forests
and Resources (Wai 682) claim, the Te Kapotai and Ngati Pare Hapu (Wai 1464) and the
Waikare Inlet (Wai 1546) claim (Wai 3300, #3.2.163). Counsel submit the claimants were
heavily involved in Waitangi Day preparations and sought a short extension to file by 30
January 2025. The extension was granted, and this decision was confirmed by email from
the Registrar on 29 January 2025.

On 30 January 2025, counsel filed their response to the Crown memorandum (Wai 3300,
#3.2.169). Counsel submit that the claimants have not asked the Tribunal to supervise a
Crown policy process, as the Crown submits, rather that the focus of the inquiry is whether
Crown policies, practices, actions, or omissions in relation to the Treaty clause review are
consistent with the principles of the Treaty (Wai 3300, #3.2.169 at [9] — [10]).

Counsel submit that under s 6(1)(c) of the Treaty of Waitangi Act 1975, the Tribunal’s
jurisdiction extends to Crown practices, and that it is standard practice that the Tribunal
inquires into the Crown’s legislative and policy development processes. Counsel refer to
the Hautupua and Oranga Tamariki (Section 7AA) Urgent Inquiry reports where the
Tribunal made findings on the Crown’s actions, omissions, and practices during the policy
development process (Wai 3300, #3.2.169 at [11] — [15]).

Counsel submit the findings in Nga Matapono — The Principles continue to apply to the
review (Wai 3300, #3.2.169 at [16]).

Counsel note that the Crown has requested the claimants identify actual Crown policies
or actions in issue and submit that, without full disclosure, there is no ability to conduct an
inquiry into the Treaty-consistency of the review. Counsel suggest discovery be provided
so that they may assess what information is relevant to the issues before this inquiry (Wai
3300, #3.2.169 at [17] — [18]).

Counsel support the submissions of Tamaki Legal at [17] — [27] of their joint memorandum
(Wai 3300, #3.2.169) which address the continued need for urgency and disclosure of
documents in relation to the Review (Wai 3300, #3.2.169 at [19]).

Counsel submit that it was always intended that the inquiry into the Treaty clause review
would resume following the conclusion of hearings into the Treaty Principles Bill and
therefore issues relating to the review including the Crown’s 9 September 2024 Cabinet
Paper and any other Crown policy, practice, action, or omission since then remain
outstanding (Wai 3300, #3.2.169 at [20]).

Counsel submit that inquiring in a timely manner is the only way to ensure there is a fair
opportunity for claims to be heard by the Tribunal. This is particularly necessary given the
Crown’s legislative processes to date, as demonstrated in the disestablishment of Te Aka
Whai Ora, the early introduction of the Treaty Principles Bill, and because the Crown is
progressing and implementing other legislation including the Regulatory Standards Bill
which may impact the way the Treaty clause review is carried out (Wai 3300, #3.2.169 at
[21] - [23].



35.

Counsel stress the importance of continuing the inquiry in a timely manner and emphasise
the importance of the Tribunal’s direction for the Crown to file documents relevant to the
review as they are produced. Counsel reiterate previous submissions that issues relating
to privilege or confidentiality can be dealt with on a case-by-case basis (Wai 3300,
#3.2.169 at [24] — [25].

Dixon & Co memoranda (Wai 3300, #3.2.176)

36.

37.

38.

On 29 January 2025, the Tribunal received a memorandum filed by Amy Chesnutt and
Alisha Castle on behalf of the Oranga Tamariki (Maori Women’s Welfare League) (Wai
2959) claim. Counsel sought a short extension to file by 30 January 2025 (Wai 3300,
#3.2.165). The extension was granted and this decision was confirmed by email from the
Registrar on 30 January 2025.

On 30 January 2025, counsel filed their response to the Crown memorandum.

The claimants support the submissions made by Tamaki Legal at [14] — [25] above but
note the Tamaki Legal memorandum includes support of the Woodward Law submissions
which provide that the Maori Community Development Act provides ‘a mechanism for
collaboration as the Council is able to support all Maori’ (Wai 3300 #3.2.176). The
claimants agree collaboration should occur but their support is contingent on further
exploration on how inclusion of all claimants can in fact be achieved and how the
claimants’ interests will be protected (Wai 3300, #3.2.176 at [3] — [5]).

Kaupare Law memoranda (Wai 3300, #3.2.168)

39.

40.

41.

42.

43.

On 29 January 2025, the Tribunal received a memorandum filed by |hipera Peters, Aroha
Herewini, and Amber Evans on behalf of the Ngati Rehia Hapud (Wai 1341) claim, the Te
Reo Maori and Justice System (Rameka) (Wai 3077) claim, and the Constitutional
(Matehaere and Others) (Wai 3374) claim. Counsel sought a short extension to file by 30
January 2025 (Wai 3300, #3.2.166). The extension was granted and this decision was
confirmed by email from the Registrar on 30 January 2025.

On 30 January 2025 counsel filed their response to the Crown memorandum.

Counsel submit the inquiry into the Treaty clause review should proceed under urgency
on the basis that it is still within the Tribunal’s jurisdiction to do so. Counsel support the
New Zealand Maori Council’'s submissions at [10] — [13] of their memorandum and note
the Treaty clause review is both an actual Crown policy as an ongoing process and an
omission as the Crown has failed to put the review on hold, as the Tribunal recommended
in Nga Matapono — The Principles (Wai 3300, #3.2.168 at [5] — [10]).

Counsel submit the Crown should be required to provide documents relevant to the Treaty
clause review as they are produced (Wai 3300, #3.2.168 at [11]).

Counsel submit the Crown’s track record to date in respect of policy and legislative
decisions have shown a pattern of an inability to provide assurances in relation to
timeframes for these decisions, and last minute notification of new expedited timelines
limits the ability of the claimants and Maori to meaningfully participate and engage.
Counsel submit it is therefore crucial that claimants receive relevant documents in a timely
manner (Wai 3300, #3.2.168 at [12]).

44.Counsel submit that the Crown’s concerns regarding confidentiality is ‘telling of the level

of co-operation that is not unexpected in matters of importance for Maori’. Counsel submit
that inconvenience or discomfort for the Crown should not outweigh the claimants’ need
for timely production of relevant documentation, particularly in relation to a policy review



45.

process that intends to remove or limit the effect of te Tiriti in legislation (Wai 3300,
#3.2.168 at [13].

Counsel support the submissions at [24] — [27] of the joint memorandum filed by Tamaki
Legal (Wai 3300, #3.2.168 at [14]).

Phoenix Law memoranda (Wai 3300, #3.2.173)

46.

47.

48.

49.

50.

51.

52.

53.

On 29 January 2025, the Tribunal received a memorandum filed by Janet Mason on behalf
of the Constitutional (Ruka) (Wai 3316) claim, the Constitutional (Morgan & Goulton) (Wai
3317) claim, the Constitutional (Potiki) (Wai 3318) claim, the Constitutional (Dally-Paki)
(Wai 3320) claim, the Constitutional (Mack) (Wai 3321) claim, the Constitutional (Waitaha
Grandfathers Council) (Wai 3343) claim. Ms Mason advised she was engaged by the Fiji
Government in a Commission of Inquiry and was unable to finalise the response prior to
the deadline. Accordingly, Ms Mason sought an extension to file by 3 February 2025 (Wai
3300, #3.2.164). The extension was granted and this decision was communicated by
email from the Registrar on 30 January 2025.

On 3 February 2025, Ms Mason filed her submissions.

Counsel submits that s 6(1) of the Treaty of Waitangi Act 1975 mandates the Tribunal with
the jurisdiction to inquire into proposed Crown policy and that the inquiry into the Treaty
clause review should therefore continue (Wai 3300, #3.2.173 at [12] — [13]).

Counsel further submits that the production of an affidavit is within the jurisdiction of the
Tribunal and that the claimants consider it important that Crown actions regarding the
Treaty clause review be recorded in evidence. If there are no updates, there should be no
issue in recording that by way of an affidavit. Counsel reiterate their 12 December 2024
request for the Crown to produce an affidavit similar to that provided by Mr Rajesh Chhana
during the inquiry into the Treaty Principles Bill (Wai 3300, XXX at [14] — [15] & Wai 3300,
#3.2.161 at [20] — [21]).

Counsel rejects the Crown’s submission that the Tribunal would be taking a supervisory
role by inquiring into the proposed Treaty clause review, as the review is a proposed action
of the Crown and subject to the Tribunal’s jurisdiction. Counsel submits the claimants have
a ‘legitimate concern’ that the Crown is attempting to ‘curtail the jurisdiction of the Tribunal’
(Wai 3300, #3.2.173 at [16] — [17]).

Counsel refer to the Crown’s submission that iterative policy documents attract greater
confidentiality and submits the assertion is ‘misplaced and not supported by government
standards concerning official information’, and should therefore be rejected by the Tribunal
(Wai 3300, #3.2.173 at [18] — [20]).

Counsel submits that it is not only the actions of Ministers or Cabinet that are subject to
Tribunal inquiries as s 6 of the Treaty of Waitangi Act 1975 refers to the ‘Crown’, which
includes public servants and the public service. Accordingly, the Tribunal can direct that
certain Crown documents be filed (Wai 3300, #3.2.173 at [21] — [25]).

The claimants request that the Tribunal make the directions sought at [15], [16], [18], [21],
and [22] of the 12 December 2024 joint memorandum filed by Phoenix Law (Wai 3300,
#3.2.173 at [26] & Wai 3300, #3.2.161).



Decision

Urgent hearing

54.

55.

56.

Upon consideration of all submissions received on this matter, | confirm that the Tribunal
will hold an urgent hearing into the review of legislation containing reference to the
principles of the Treaty of Waitangi on 28 February 2025 via audio-visual link (AVL). |
consider the hearing necessary to complete the inquiry into the Crown’s Treaty Clause
Review policy. To prepare for the hearing the Crown is to provide evidence from the
Director Policy for the Ministry of Justice on how it intends to implement the Waitangi
Tribunal’s Recommendations from our interim report Nga Matapono — The Principles. If it
is unable to adopt those recommendations, the Crown should advise what alternative
specific actions and policy process it will adopt with respect to these clauses by reference
to the following selected statutes:

(a) Conservation Act 1987, s 4.

(b) Crown Minerals Act 1991, s 4.

(c) Resource Management Act 1991, s 8.

(d) Heritage NZ Pou Here Taonga Act 2014, s 7.

(e) Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012,
subpart 2.

The Tribunal does not agree that a Statement of Issues is needed to conclude an inquiry
already in motion. We are concluding our inquiry not restarting it.

The Tribunal also does not consider that it is necessary to hold a judicial conference.

Milestones and hearing procedures

57.

58.

59.

60.
61.

62.

63.

The below milestones are outlined in Appendix A. Given the very compressed
timeframes, | emphasise the importance for these deadlines to be strictly adhered to.

The Crown should file evidence providing an update on the status of the review into
legislation containing reference to the principles of the Treaty of Waitangi by no later than
5pm, Wednesday 19 February 2025.

Claimants and interested parties should then file any evidence in response to the Crown’s
update by no later than 5pm, Wednesday 26 February 2025.

Due to limited hearing time, this hearing will focus solely on cross-examination.

All evidence from the parties will be taken as read, with any Crown or Tribunal questions
arising to be addressed at the hearing.

Counsel for the claimants, interested parties, and the Crown should confer and agree on
a draft hearing timetable. The draft hearing timetable should be filed by 5pm, Tuesday 25
February 2025. The draft hearing timetable should also include indications for cross-
examination from claimant and interested party counsel. Any cross-examination bundles
should also be filed by the same date.

The Tribunal will confirm the final hearing timetable by Wednesday 26 February 2025.



64. Following the hearing, Crown closing submissions should be filed by 5pm, Wednesday 5
March 2025. Claimant and interested party closing submissions should be filed by 5pm,
Friday 7 March 2025. Any reply submissions should be filed by 5pm, Tuesday 11 March
2025.

RSVP

65. Parties should confirm their intention to participate via AVL in the urgent hearing by email
to the Tribunal's Registrar (WT.Reqistrar@justice.govt.nz) by no later than 5pm,
Wednesday 19 February 2025.

Me tuku atu te Kairéhita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamohio mo
Wai 3300, Tomokia nga tatau o Matangireia — the Constitutional Kaupapa Inquiry.

The Registrar is to send a copy of this direction to all those on the distribution list for Wai 3300,
Tomokia nga tatau o Matangireia — the Constitutional Kaupapa Inquiry.

WHAKAPUMAUTIA ki Te Whanganui-a-tara i te 13 o te Huitanguru 2025

Kaiwhakawa Matua Dr C L Fox
Tumuaki
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