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Purpose

1. This memorandum-directions responds to a Crown memorandum filed on 24 February
2025 regarding the status of the review into legislation containing references to the
principles of the Treaty of Waitangi (Treaty clause review).

2. In particular, this memorandum-directions:

(a) confirms that the urgent hearing set down for 28 February 2025 is now deferred to
a later date; and

(b) invites claimants to respond to the Crown’s 24 February 2025 memorandum.
Procedural background
Memorandum-directions dated 13 February 2025

3. On 13 February 2025, | announced that a one-day hearing into the Treaty clause review
would be set down for 28 February 2025 (Wai 3300, #2.6.41). | directed the Crown to
provide evidence from the Director of Policy for the Ministry of Justice on how it intends to
implement the Tribunal’s recommendations in Nga Matapono — The Principles: The Interim
Report of the Tomokia Nga Tatau o Matangireia — The Constitutional Kaupapa Inquiry
Panel on the Crown’s Treaty Principles Bill and Treaty Clause Review Policies (Nga
Matapono — The Principles) (Wai 3300, #2.6.41 at [54]).

4. If the Crown was unable to adopt those recommendations, | directed the Crown to advise
what alternative specific actions and policy processes it will adopt with respect to these
clauses by reference to (Wai 3300, #2.6.41 at [54]):

(a) Conservation Act 1987, section 4;

(b) Crown Minerals Act 1991, section 4;

(c) Resource Management Act 1991, section 8;

(d) Heritage NZ Pouhere Taonga Act 2014, section 7; and

(e) Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012,
subpart 2.

5. Crown evidence with information at [3] — [4] above was due by 19 February 2025.
Crown memorandum filed 20 February 2025

6. On 20 February 2025, the Tribunal received a memorandum from Crown counsel in
response to [3] — [5] above (Wai 3300, #3.2.179). Crown counsel submitted that a Cabinet
paper is with Ministers for consideration and next steps are now subject to Cabinet
processes, and that there is no certainty that Cabinet will take decisions before the 28
February 2025 hearing. Counsel submitted the hearing would therefore need to take into
account that a Crown witness may not be in a position to address the content of advice to
Ministers on the review because decisions may not have been taken at that time (Wai
3300, #3.2.179 at [4] — [5]).

7. Crown counsel further noted its concerns as to the scope and nature of the proposed
further inquiry given the recommendations already made into the claims and Cabinet’s
decision to proceed with the review, which was provided to the Tribunal on 9 September
2024 (Wai 3300, #3.2.179 at [6] & #A30).



Memorandum-directions dated 20 February 2025

8.

In response to the Crown, | issued a memorandum-directions on 20 February 2025 noting
that, while | accepted that the Cabinet Paper relevant to this topic should not be sought
by this Tribunal, some background papers, Ministerial briefings, and official notes of
relevant meetings should be released (Wai 3300, #2.6.43 at [11]).

| directed the Crown to file by no later than 1pm on 24 February 2025 (Wai 3300, #2.6.43
at [12]):

(a) all Treaty Provisions Oversight Group (TPOG) documents, Ministerial briefings,
notes, and materials relating to the legislative review of the Treaty clauses pertaining
to the five statutes at [4] above. They are to include papers that have informed the
Cabinet paper mentioned by Crown counsel in their memorandum filed on 20
February 2025 (Wai 3300, #3.2.179); and

(b) all documents and materials relating to the policy decision of the Treaty clause
review as they relate to the five statutes at [4] above.

Crown memorandum dated 24 February 2025

10.

11.

12.

13.

On 24 February 2025, Crown counsel filed a memorandum in response to [8] — [9] above
(Wai 3300, #3.2.180). Crown counsel also filed the affidavit of Caroline Greaney, the
Deputy Secretary Policy at the Ministry of Justice, alongside accompanying exhibits (Wai
3300, #B17 & #B17(a)).

Crown counsel note that on 16 September 2024, the Crown filed the 9 September 2024
Cabinet paper and associated Minutes in relation to the review. These documents
disclosed Cabinet’'s decision to progress the review, the Government's choice not to
implement the Tribunal’s recommendations in Nga Matapono — The Principles to pause
the review and ‘in essence, start again’, and next steps. Counsel are instructed that this
remains Cabinet's most recent decision on matters upon which the Tribunal seeks
evidence (Wai 3300, #3.2.180 at [6] — [8]).

Crown counsel raise two issues with the timing of the proposed hearing as follows (Wai
3300, #3.2.180 at [9] — [11]):

(a) Ministers have not concluded consideration of matters the Tribunal seeks to
examine, and Cabinet has not taken any decisions in those respects. This means
the documents able to be provided at this stage may not necessarily reflect ultimate
Ministerial and Cabinet decisions.

(b) The proposed hearing overlaps with ongoing Ministerial and Cabinet processes,
giving rise to the need for confidentiality with respect to Cabinet decision-making
processes and associated Ministerial consultation. Accordingly, no Crown witnesses
would be able to advise of ‘alternative specific options’ and ‘policy processes’ sought
by the Tribunal as this would disclose matters presently under active Ministerial
consideration.?

Crown counsel rely on earlier submissions on confidentiality in their memorandum of 15
April 2024 (Wai 3300, #3.1.40). Counsel reiterate previous submissions that advice
tendered by Ministers and Crown officials should remain confidential, as is recognised as
a matter of constitutional convention by the Official Information Act 1982, which is

1 Cabinet Office, Department of the Prime Minister and Cabinet, Cabinet Manual (2023) at [5.23] as it
relates to the nature of Cabinet discussions being ‘informal and confidential’.



14.

15.

16.

17.

18.

important to the function of government. Counsel submit that the orderly and effective
conduct of the decision-making process requires full and frank advice of officials and the
protection of Cabinet processes for considering that advice. Counsel submit confidentiality
of information disclosing Cabinet’s internal deliberative processes must remain (Wai 3300,
#3.2.180 at [12] — [13]).

Crown counsel submit that the case-by-case assessment for confidentiality claims
requires consideration of the content of and overarching context surrounding the
documents in question — in particular, the extent to which they disclose matters subject to
Ministerial and Cabinet consideration. The Crown reiterates earlier indications (Wai 3300,
#A23(3)) that Ministerial and Cabinet considerations are currently occurring, the timing of
which is not known (Wai 3300, #3.2.180 at [14] — [15]).

Crown counsel submit that, due to time constraints, the Crown has focused on identifying
Ministry of Justice documentation as the Ministry is providing advice to support Cabinet
consideration. As such, documents held by that Ministry are most likely relevant to the
evidence sought by the Tribunal (Wai 3300, #3.2.180 at [16]).

Crown counsel filed Ministry of Justice documents that the Crown does not consider as
attracting full confidentiality with an accompanying affidavit (Wai 3300, #B17 at ‘Table A’ &
#B17(a)). Crown counsel advise that the documents reflect a particular stage of policy
development and such advice does not indicate whether this will be adopted as Crown
policy (Wai 3300, #3.2.180 at [17] — [18]).

Crown counsel also identified other documents the Crown deems as attracting
confidentiality. These are listed, with general descriptions, in the affidavit (Wai 3300,
#3.2.180 at [19] — [20] & #B17 at ‘Table B’).

Crown counsel reiterate that the primary issue is timing. While the Crown does not say the
documents will remain confidential for all time, the Crown submits that confidentiality
concerns, and the potential to disrupt Ministerial decision-making, are presently acute (Wai
3300, #3.2.180 at [21]).



Tribunal response

19. Parties were informed, via e-mail correspondence from the Tribunal's Registrar, on 24
February 2025 that the hearing set down for 28 February 2025 is deferred until further
notice, and memorandum-directions on this matter would be issued accordingly.

20. | confirm that the hearing and all filing milestones confirmed in my 13 February 2025
directions (Wai 3300, #2.6.41(a)) have now been deferred until further notice.

21. | now invite claimant counsel to respond to the Crown’s 24 February 2025 memorandum
by no later than 5pm, Monday 10 March 2025.

22. 1 will determine next steps upon receipt of claimant submissions.

Me tuku atu te Kairéhita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamohio mo
Wai 3300, Tomokia nga tatau o Matangireia — the Constitutional Kaupapa Inquiry.

The Registrar is to send a copy of this direction to all those on the distribution list for Wai 3300,
Tomokia nga tatau o Matangireia — the Constitutional Kaupapa Inquiry.

WHAKAPUMAUTIA ki Te Whanganui-a-tara i te 26 o te Huitanguru 2025

Kaiwhakawa Matua Dr C L Fox
Tumuaki
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