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Introduction  

1. This memorandum-directions responds to the memorandum of counsel and statement of 

claim of Wai 3440, the Toitū te Tiriti claim, filed on 29 January 2025.     

 Memorandum of counsel 

2. On 29 January 2025, the Tribunal received a statement of claim and memorandum of 
counsel on behalf of Eru Kapa-Kingi, Te Rawhitiroa Bosch, Anahera Mana-Tupara, Nyze 
Manuel, Kiri Tamihere-Waititi and Hohepa Thompson, on behalf of Māori persons 
throughout Aotearoa and abroad who are represented by the ‘Toitū Te Tiriti’ movement, 
and on behalf of Māori generally (Wai 3440, #1.1.1 & #3.1.1).   

3. The Wai 3440 statement of claim alleges that Te Tiriti o Waitangi / the Treaty of Waitangi 
has been breached by the Crown’s proposal to introduce the Regulatory Standards Bill 
(RSB) by (Wai 3440, #1.1.1): 

(a) proposing to create a ‘regulatory constitution’ that will alter the constitutional 
arrangements between the Crown and Māori under Te Tiriti, and use it as a 
mechanism to progress the Treaty Clause Review; 

(b) failing to provide for transparent, direct engagement in good faith with Māori as a 
Treaty partner on the constitutional ramifications of the RSB proposal, nor in regards 
to the development of the RSB proposal; and 

(c) proposing to give the Minister for Regulation David Seymour and the Ministry for 
Regulation a suite of constitutionally significant powers directly relevant and 
applicable to the Treaty Clause Review process. 

4. Counsel seek leave to participate within Tomokia ngā tatau o Matangireia – the 
Constitutional Kaupapa Inquiry (Wai 3300). Counsel acknowledge they were unable to 
meet the 16 October 2024 deadline to file for participation, however submit that no 
prejudice will be suffered by claimant parties if leave to participate in the inquiry is granted, 
as (Wai 3440, #3.1.1 at [8] and [10]): 

(a) the Wai 3300 urgent inquiry into the Treaty Clause Review section of the Tribunal’s 
Statement of Issues (TSOI) is still in its early stages;  

(b) the claim is discrete and self-contained and will be able to be responded to and 
heard efficiently, and potentially independently, of the Treaty Clause Review section 
of the TSOI.  This would allow for the Treaty Clause Review hearings to continue as 
planned through the Wānanga ā rohe phase; and 

(c) that any prejudice caused to the Crown would be of its own making due to the 
legislative process it has adopted with respect to the RSB.  

5. Claimant counsel further advise that, if the claim is accepted into the Wai 3300 inquiry, the 
claimants intend to request that the existing TSOI for the Treaty Principles Bill Urgent 
Inquiry be expanded to include inquiring into the RSB.  

6. Counsel further indicate that they will file a separate application for an urgent hearing if 
the Tribunal determines that the RSB does not fall within the TSOI (Wai 3440, #3.1.1 at 
[12]).   

 

 



Crown counsel submission in response 

7. On 11 February 2025, via e-mail correspondence from the Tribunal’s Registrar, I 
invited the Crown to respond to the Wai 3440 statement of claim and corresponding 
memorandum of counsel. On 14 February 2025, the Tribunal received a memorandum 
of counsel for the Crown, responding to the Wai 3440 statement of claim and 
corresponding memorandum of counsel (Wai 3300, #3.2.178). 

8. Crown counsel submit that it continues to rely on its submissions of 13 November 2024 
and 14 January 2025 in regard to the Tribunal’s prospective inquiry into the review of 
legislation containing reference to the principles of the Treaty of Waitangi (Wai 3300, 
#3.2.143 & #3.2.160).  

9. Counsel for the Crown submit that Cabinet has not made any decisions in respect of 
the content of a RSB or the timing for its introduction. The Government’s first quarterly 
plan for 2025 records that the Government intends to make policy decisions on the 
content of a bill by the end of the quarter, 31 March 2025. Any intended timing for 
introduction will not be known before then (Wai 3300, #3.2.178). 

10. Counsel further submit that in these circumstances, there is not yet a policy proposed 
to be adopted by or on behalf of the Crown, in respect of which the Tribunal has 
jurisdiction to consider claims, under section 6 of the Treaty of Waitangi Act 1975 (Wai 
3300, #3.2.178). 

Decision   

11. I grant the application for these claimants to participate within the wider Tomokia ngā tatau 
o Matangireia – the Constitutional Kaupapa Inquiry (Wai 3300), including the Wānanga-ā-
rohe phase. The RSB may well be a case study for that broader inquiry. 

12. However, the Wai 3300 panel’s urgent inquiry into the Treaty Principles Bill and the Treaty 
Clause Review has already heard one stage of its inquiry and the panel has made interim 
findings as to the breaches of Te Tiriti o Waitangi in relation to both policies and the Treaty 
Principles Bill.  

13. Therefore, I decline to include the RSB issue within the urgent inquiry into the Treaty 
Principles Bill and the Treaty Clause Review.  

 

 

 

 

 

 

 

 

 



14. I do, however, consider that the Toitū claimants should file a separate urgency application 
to the Tribunal for the RSB policy in line with the Tribunal’s criteria for urgency, as at 
clauses 3.35 – 3.38 of the Waitangi Tribunal’s Guide to Practice and Procedure. At the 
point that it is filed a separate Waitangi Tribunal inquiry panel will be constituted to 
determine whether urgency should be granted. 

 

Me tuku atu te Kairēhita i tētehi kape o tēnei whakahau ki ērā ki te rārangi whakamōhio mō 

Wai 3300, Tomokia ngā tatau o Matangireia – the Constitutional Kaupapa Inquiry. 

 

The Registrar is to send a copy of this direction to all those on the distribution list for Wai 3300, 

Tomokia ngā tatau o Matangireia – the Constitutional Kaupapa Inquiry. 

 

DATED ki Te Whanganui-a-tara i te 14 o te Huitanguru 2025 

 

Chief Judge Dr C L Fox  

Presiding Officer 
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