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MAY IT PLEASE THE TRIBUNAL:

Introduction

1.

In this memorandum, the Crown seeks clarification from the Tribunal about
the scope of ‘international’ evidence filed by the claimants in this inquiry,
particularly in relation to the three affidavits of Professor Jane Kelsey and
in light of the further evidence that has been filed for the second hearing

week.

In light of this further evidence, the Crown proposes that the scope of
international evidence to be heard in this inquiry is clarified, to align more
closely with the Tribunal Statement of Issues (TSOI),! to ensure the
evidence does not stray into the province of the Wai 3300: Constitutional
Kaupapa Inquiry (Wai 3300), to avoid relitigating issues already addressed
in previous inquiries (Wai 2522), and to assist with ensuring this priority

inquiry progresses in a timely manner.
The Crown proposes a clarification of scope on the following bases:

3.1 As the Crown understands it, the issue of international treaty-
making and rangatiratanga is likely to arise in Wai 3300 and is
more appropriately inquired into in that inquiry. The present
inquiry should be limited to international agreements that are
directly relevant to climate change. Subject to the point at [3.2]
below, the Crown accepts that aspects of trade and investment
agreements may be considered relevant by claimants and the
Tribunal but submits that the focus in this priority inquiry should
be on climate change agreements, such as the United Nations
Framework Convention for Climate Change (UNFCCC), the Kyoto

Protocol and the Paris Agreement.

3.2 This inquiry should not examine issues that have been inquired
into in prior inquiries, with particular reference to the issues

inquired into in Wai 2522: The Trans-Pacific Partnership

! Wai 3325, #1.4.3.
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Agreement and the Comprehensive and Progressive Agreement

for Trans-Pacific Partnership Inquiry.
On this basis, the Crown seeks the following directions:

4.1 Claimant and Crown evidence relating to international Treaty-
making to be limited to climate change agreements or
instruments: specifically, the UNFCCC, Kyoto Protocol and the

Paris Agreement.

4.2 Broader constitutional issues relating to international treaty-
making by the Crown, including treaties, agreements and

instruments can be more appropriately inquired into in Wai 3300.

4.3 International evidence as it relates to trade related issues and/or
investor-state dispute settlement should only be considered to
the extent it has not been traversed already in Wai 2522 and is

relevant to the issues before the Tribunal on climate change.

In summary, the focus of international evidence in line with the agreed
issues for this inquiry (and respecting the ambit of other past and active
inquiries) should be on the content of climate change agreements and their
implementation at a domestic level. Consultation and engagement on such
agreements is also within scope to the extent this does not traverse the
core issues being addressed through Wai 3300 — i.e. what does
rangatiratanga mean at the international level (whether for climate change

or any international agreement).

Given the timing, the Tribunal may wish to hear the claimant’s
international evidence at hearing 2 on a provisional basis and then make a
ruling on the issues raised in this memorandum. Crown Counsel would be

available to discuss these issues during hearing week 2.

Tribunal Statement of Issues

7. The TSOI provides a broad framework for the evidence and hearings in this
inquiry.?2 The Crown acknowledges the caveat in the TSOI that it does not
represent the Tribunal’s final thinking on the range and nature of the issues

2 Wai 3325, #1.4.3.
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that have arisen or may arise in this inquiry.3 Nevertheless, parties in this

inquiry are primarily guided by the following four parent issues:*

7.1 What are the physical, spiritual, cultural, social, health, and
economic impacts of climate change on Maori? This includes

present impacts and likely impacts in the future.

7.2 What relevant Tiriti/Treaty principles should the Crown consider

when addressing the impacts of climate change on Maori?

7.3 Has the Crown’s conduct (including actions and omissions) in
response to climate change been consistent with Tiriti/Treaty

principles?

7.4 What recommendations should the Tribunal make in terms of how
the Crown should conduct itself consistently with Tiriti/Treaty

principles when forming future climate change policies?

Wai 3300: The Constitutional Kaupapa Inquiry

8. Counsel understand that claimant counsel in Wai 3300 requested a theme
be added to inquire into “relative spheres of rangatiratanga and
kawanatanga in the international sphere”.> Claimant counsel in that inquiry
submitted that addressing the relative spheres of rangatiratanga and
kawanatanga in the international sphere was “absolutely critical”

because:®

8.1 Decisions taken in the international sphere, especially the
negotiation and adoption of international treaties, create
obligations that must be performed in good faith by the state of

Aotearoa New Zealand.

8.2 Those decisions and obligations constrain the ability of the Crown
to comply with its Tiriti obligations over a wide range of matters,

including matauranga, kaitiakitanga, human rights and many

others.
3 Wai 3325, #1.4.3.
4 Wai 3325, #1.4.3.
5 Wai 3300, #2.6.26 at [4].
6 Wai 3300, #2.6.26 at [5].
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8.3 The Crown alone claims the right to determine the content of,
entry into and legal status of agreements such as the United
Nations Declaration on the Rights of Indigenous Peoples, the
Convention on Biological Diversity, the Paris Agreement and free

trade and investment treaties.

8.4 Maori have been excluded from this sphere of constitutional
power even though its exercise impacts directly on their exercise
of rangatiratanga and consequently on the responsibilities, duties,

rights and interests affirmed in te Tiriti.

8.5 Such decisions are made by the Crown as the Executive alone in
the purported exercise of Crown prerogative, to which Maori have
never consented, and manifestly exceeds the authority of

kawanatanga.

Claimant counsel in Wai 3300 refer to the evidence of Dr Moana Jackson
and Professor Jane Kelsey filed in other inquiries, in which both reiterated
that constitutional authority to make international treaties is ‘an

inalienable attribute of mana and exercise of rangatiratanga’.’

Claimant counsel in Wai 3300 accordingly proposed the reconfiguration of

Theme Five in Wai 3300, to read:®

10.1 International treaty-making and rangatiratanga.

10.2 Human rights and te Tiriti o Waitangi.

10.3 Trade, investment and economic treaties and te Tiriti o Waitangi.
10.4 Environment and climate change and te Tiriti o Waitangi.

The Presiding Officer in Wai 3300 agreed with the proposal, and a seventh
theme “international treaty making and rangatiratanga” was added to the
list of themes in that inquiry.’ The Presiding Officer also agreed that the

theme would encompass issues relating to trade, investment and

7 Wai 3300, #2.6.26 at [6].
8 Wai 3300, #2.6.26 at [8].
o Wai 3300, #2.6.26 at [10].
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economic treaties and te Tiriti o Waitangi, as proposed by claimant

counsel.10

The Presiding Officer qualified the theme, noting that issues relating to
climate change would not be considered in the Wai 3300 inquiry as they

are being inquired into in the Climate Change Priority Inquiry.!?

Evidence filed in Wai 3325

13. The evidence filed to date in Wai 3325 with particular relevance to the
international framework is as follows:

13.1 Professor Elizabeth Jane Kelsey (Wai 3325, #A14; #A29, #A38)

13.2 Dr Ema Maria Bargh (Wai 3325, #A15)

13.3 India Logan-Riley (Wai 3325, #A24)

13.4 James Every-Palmer (Wai 3325, #A43)

13.5 Alison Cole (Wai 1750, #A39)

14. The Crown’s submissions on the scope of international evidence in Wai

3325 largely relate to the evidence filed by Professor Jane Kelsey.

15. Professor Kelsey’s evidence has three main elements:*?

15.1 First, the contention that the Crown has failed to recognise and
give effect to the principle of rangatiratanga in the process of
negotiating, and in the substance of, international trade and
investment agreements as they relate to the climate crisis, and the
Crown’s exceeding of its authority under the principle of
kawanatanga. Professor Kelsey asserts that further breaches
relate to Tiriti-derived principles of mutual recognition and
respect, partnership, and active protection.

15.2 Second, the contention that the Crown’s adoption of international
free trade and investment agreements that either seek to avoid
any binding commitments on climate change, or actively promote

10 Wai 3300, #2.6.26 at [10].
u Wai 3300, #2.6.26 at [11].
12 Wai 3325, #A14 at [19].
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“green technologies” and investments, including “nature-based”,
“blue carbon” and carbon trading as solutions, while not reducing
or altering trade-related activities that exacerbate the climate
crisis. The adoption of these commitments, Professor Kelsey
contends, embodies western capitalist worldviews that are
contradictory to tikanga, matauranga and kaitiakitanga, and have
often impacted negatively on the responsibilities, rights and
wellbeing of Indigenous Peoples around the world. In her analysis
of various trade agreements, Professor Kelsey also assesses the

protection offered by Treaty of Waitangi Exception clauses.!3

15.3 Third, the contention that the Crown has adopted international
obligations in a number of trade and investment treaties that
provide foreign investors with access to the controversial
enforcement regime of investor-state dispute settlement (ISDS).
She asserts that the ISDS regime has been disproportionately used
by foreign investors in resource-based activities and, recently, to

challenge measures taken to address the climate crisis.

Clarification sought

16.

The first element of Professor Kelsey’s evidence is directly relevant to
theme five (international treaty making and rangatiratanga) in Wai 3300.
The Crown submits it is appropriate to avoid overlap between differently
constituted inquiries and ensure this inquiry is focused on matters that are
directly relevant to the effects of climate change policies on Maori (e.g. the
ETS and rangatiratanga). A general inquiry into the Crown’s role in
international treaty-making in Wai 3325 risks straying beyond the subject
matter of the inquiry in circumstances where the Tribunal is already
addressing this very issue. In addition, the Tribunal is unlikely to have
sufficient evidence in this inquiry (being focused only on climate change)
to make findings or recommendations about the question of international

treaty-making more generally.

13 Wai 3325, #A14. See for example [46]-[53], [85], [90], [153], [160], [167] and [171].
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Accordingly, the Crown seeks that evidence in this inquiry relating
international Treaty-making and rangatiratanga be limited to climate
change agreements or instruments: specifically, the UNFCCC, Kyoto
Protocol and the Paris Agreement. To the extent that it is necessary to
discuss the development of these agreements, this could include what
consultation and engagement with Maori occurred and whether the Crown
adequately involved Maori in the development of New Zealand’s position

but not address the question of rangatiratanga at the international stage.

In relation to the second and third themes in Professor Kelsey’s evidence,
the Crown acknowledges they arguably fall within scope of the TSOI at
[2.1.7].2* However, in the Crown’s submission, this priority inquiry should
be focused on international agreements that are directly relevant to
climate change. Namely, the UNFCCC, the Kyoto Protocol and the Paris

Agreement.

That said, the Crown is not proposing to exclude all trade-related evidence.
Rather, evidence relating to trade-related issues and/or ISDS should only
be considered to the extent it has not been traversed already in Wai 2522

and is relevant to the issues in this climate change inquiry.

Wai 2522 inquired into the Trans-Pacific Partnership Agreement and the
subsequent Comprehensive Trans-Pacific Partnership Agreement. Stage 3
of the inquiry (into the CPTPPA) focused on issues relating to engagement,

secrecy and data sovereignty. In particular:

20.1 As part of that inquiry, the Treaty of Waitangi exception clause
and other exceptions and exclusions in the CPTPPA were inquired
into,’> as was the issue of regulatory chill relating to ISDS and

other sources.1®

1 Wai 3325, #1.4.3 at [2.1.7].

5 Including Legitimate Public Policy Objectives, Government Procurement and Government Information, the General
Exception and the Traditional Knowledge clause.

16 Other sources of possible regulatory chill inquired into include the fear of capital flight, the influence of lobbying, the
race to the bottom for, for example, reasons of maintaining trade competitiveness, and uncertainty by officials about
the extent to which trade agreements allow for regulation and litigation.
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20.2 The issues of engagement and secrecy were resolved through a
mediation agreement, which resulted in the establishment of Nga

Toki Whakarururanga.

20.3 The Crown notes that the Tribunal in that inquiry did not consider
itself “best placed” to make judgments on matters best left to be

addressed by the Crown-Maori dialogue on these issues.’

As set out in the above points, both ISDS and the Treaty of Waitangi
exception, as canvassed in Professor Kelsey’s evidence, have been covered
extensively in Wai 2522. It is not necessary or useful to inquire again into
these matters, when they are the subject of findings and recommendations
from the Tribunal. To inquire into these agreements further, especially
when there is an existing constitutional inquiry that might pick up some of
these points (Wai 3300) represents an inefficient use of resource for the

Tribunal, parties, and the Crown.

Should further disputes arise as to how the Crown implements findings and
recommendations arising from Wai 2522, then this is best addressed
through engagement between the Ministry of Foreign Affairs and Trade
and Nga Toki Whakarururanga, in the first instance. The Crown makes
these points with particular reference to Wai 2522 and the Mediation
Agreement between MFAT and the Wai 2522 claimants signed on 2
October 2020, which, among other things, settled issues of engagement
and secrecy and established Nga Toki Whakarururanga as a constructive

means of engagement with Maori on international trade issues.

Conclusion

23.

Wai 3325 was granted priority by the Deputy Chairperson on 9 February
2024.® The Deputy Chairperson granted priority on the basis that the
Tribunal’s consideration of climate change policy was likely to have a

greater effect if progressed in a timely way in a targeted kaupapa inquiry.*®

v Waitangi Tribunal Report on the Comprehensive Trans-Pacific Partnership Agreement (Wai 2522, 2023) at 191-192.
18 Wai 3262, #2.5.6; Wai 2607, #2.5.12.
19 Wai 3262, #2.5.6; Wai 2607, #2.5.12 at [84].
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24, Wai 3325 would be assisted in progressing in a timely way with a focus on

evidence that is directly in scope, and relevant to climate change.

26 Poutlterangi | March 2025
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