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A INTRODUCTION

I, Elizabeth Jane Kelsey, Professor Emeritus of Law, Auckland. solemnly

affirm:

. Thisis my third affidavit in this Inquiry. My background and qualifications
are set out in my first affidavit dated 21st October 2024 and are not

repeated here.

2. 1 confirm that [ have read the Code of Conduct for Expert Witnesses.' I
agree to comply with this Code. This evidence is within my area of
expertise on trade and investment negotiations and agreements, and on te
Tiriti o Waitangi. [ have not omitted to consider material facts known to

me that might alter or detract from the opinions that I express.

3. I also record here that I provided technical advice to Nga Toki
Whakarururanga during the course of the negotiations on the Indo-Pacific
Economic Framework (“IPEF”). Information obtained during that
negotiation pursuant to a confidentiality agreement has not informed this
affidavit, except as discussed with the Ministry of Foreign Affairs and
Trade (“MFAT™) officials. I also attended most of the IPEF negotiating
rounds in my capacity as an academic expert and knowledge obtained in

the course of that work has also informed my expert evidence.

B. SCOPE OF EVIDENCE

4. My first affidavit focused on three issues. In brief these were:

(1) The Crown’s failure to recognise and give effect to the principle of
Rangatiratanga. and the Crown’s exceeding of its authority under the
principle of Kawanatanga, in the process of negotiating, and in the
substance and implementation of, international trade and investment

agreements as they relate to the climate crisis. Further breaches relate

! High Court Rules 2016, Schedule 4.
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to Tiriti-derived principles of mutual recognition and respect,

partnership. and active protection.

(i1) The Crown’s adoption of international free trade and investment
agreements that avoid binding commitments that require genuine
action on climate change, especially in areas of sensitivity for
Aotearoa New Zealand. In addition or alternatively, they adopt
and/or actively promote concepts, technologies, practices.
liberalisation and deregulation, investment rules and activities, and
financialised methodologies and instruments that embody western
capitalist and scientific worldviews and which are antithetical to
tikanga, matauranga and kaitiakitanga, and have often impacted
negatively on the responsibilities, rights and wellbeing of Indigenous

Peoples around the world.

(iii)  Aotearoa New Zealand is party to a number of trade and investment
treaties that provide foreign investors with access to the controversial
regime of investor-state dispute settlement (ISDS). which enables
foreign investors to sue the government directly in an international
arbitral tribunal for alleged breaches of special investor protections
and guarantees, and to seek massive awards of damages. The ISDS
regime has been disproportionately used by foreign investors in
resource-based activities and. recently. to challenge measures to

address the climate crisis.

(iv)  Although New Zealand governments since 2017 have adopted a
policy not to include ISDS in future agreements, existing agreements
retain the ISDS mechanism. That potentially opens to challenge any
new Tiriti-compliant climate change measures and Crown actions to
stop or prevent climate-toxic activities. including changes to the
terms of extraction licenses awarded under the current coalition
government. Threats to bring such disputes, or internalisation of

those legal and fiscal risks by risk-averse officials and Ministers, can




have a chilling effect on governments’ willingness to adopt such

measures.

My second affidavit, dated 19 November 2024, followed the signing and
release of the text of the Agreement on Climate Change Trade and
Sustainability (ACCTS). The Tiriti o Waitangi assessment of the ACCTS
from Nga Toki Whakarururanga, and a media release. were appended.
These have since been submitted to the Foreign Affairs Defence and Trade
Committee and presented by Maui Solomon, a plikenga for Nga Toki

Whakarururanga.

For reasons set out in that Tiriti assessment, the ACCTS exemplifies an
international trade agreement that is directed to advance capitalist interests
and market mechanisms without effectively addressing the causes of the
climate crisis, and without engaging the Crown’s Tiriti obligations or the
positive roles that matauranga Maori can play in a Tiriti-informed climate

strategy.

This affidavit supplements and updates those affidavits. It focuses on three
developments that have implications for Tiriti-compliant climate change

strategies, policies and decisions:

(i) The implementation of the Indo-Pacific Economic Framework
Agreements on Clean Energy and Supply Chains, and the
experience to date with a Critical Minerals Dialogue aligned to

those agreements.

(ii) A brief update of the data on ISDS from the United Nations
Conference on Trade and Development (UNCTAD);

(iti)  The ISDS disputes that Australian mining billionaire Clive Palmer
has brought against the Australian Government under the ASEAN
Australia New Zealand Free Trade Agreement (AANZFTA),

currently claiming a total of AUD$420 billion, and the activities




within Aotrearoa of his New Zealand incorporated company

Mineralogy International Ltd.

C. THE INDO-PACIFIC ECONOMIC FRAMEWORK AND CRITICAL
MINERALS

8.  To recap briefly from my first affidavit, the US-driven Indo-Pacific
Economic Framework, involving fourteen countries including Aotearoa

New Zealand,” was negotiated between May 2022 and November 2023.

9. This was not a conventional trade negotiation. It had four pillars, three of

which are relevant to the climate crisis:

(1) Pillar 1: Trade, which included chapters on environment,

agriculture, and regulatory disciplines:

(i)  Pillar IT: Supply Chain Resilience’ (“Supply Chain Agreement”)
was concerned infer alia with reliable access to and supply of
materials, articles, or commodities in critical sectors. whether in raw,

in-process, or manufactured form; and

(iii)  Pillar 11I: Clean Economy* (“Clean Economy Agreement™) that
inter alia advanced technological, carbon capture and sequestration,
“ocean based”, “nature based”, financialised and market approaches

to the climate emergency.

0. Both the Supply Chain Agreement and Clean Economy Agreement
entered into force for New Zealand on 12 October 2024, The trade
agreement negotiations have not been concluded and are informally

suspended; it is unclear whether they will resume.

? Australia, Brunei Darussalam, Fiji India, Indonesia, Japan, the Republic of Korea, Malaysia,
New Zealand, Philippines, Singapore, Thailand, United States, Vietnam.

* The Indo-Pacific Economic Framework for Prosperity (IPEF) Agreement Relating to Supply
Chain Resilience. Attached as Exhibit “P" to Affidavit of Elizabeth Jane Kelsey, Wai 3395,
#A14(a).

* The [ndo-Pacific Economic Framework for Prosperity (IPEF) Agreement Relating to a Clean
Economy. Attached as Exhibit *Q” to Affidavit of Elizabeth Jane Kelsey, Wai 3395, #A 14(a).




My first affidavit discussed the IPEF agreements in some detail.® Unlike
New Zealand’s other free trade and investment agreements. the Supply
Chain and Clean Economy agreements do not set down enforceable rules.
Rather, set out activities and processes that the Parties have agreed to carry

out individually or among some or all of them.

The Parties” implementation of those agreements is where their stated
intentions are fleshed out in a manner consistent with its objectives. At the
same time, context is all-important, as it indicates the priorities and real
objectives of the Parties, especially the more dominant among them. In the
case of IPEF, the US drove the entire initiative and its various statements
are the sub-text that indicates what will be pursued, how and to what ends.

This was evident throughout the [[PEF negotiations that | attended.

This affidavit therefore reviews the processes of interaction with the
Crown during the course of the IPEF negotiations and in the
implementation of the Supply Chain and Clean Economy agreements,
with particular reference to critical minerals. That is not to suggest that
critical minerals is the only, or even the most, important aspect of those
agreements from a Tiriti perspective. However, it is one that has been
underway for well over a year and provides a case study to assess the the

agreement and its immplementation from a Tiriti perspective.

C.1 Nga Toki Whakarururanga and IPEF negotiations

14,

[ provided technical advice to Nga Toki Whakarururanga during the IPEF
negotiations regarding matters relating to te Tiriti o Waitangi and
protections for Indigenous Peoples. The process was governed by te Toka
Tumoana between Nga Toki Whakarururanga and the Crown, under which

Nga Toki Whakarururanga would:

> Affidavit of Elizabeth Jane Kelsey, paragraphs [40] to [60], Wai 3395, #A14.
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15.

(a) “Work with MFAT, in conjunction with other rapii Mdaori
where applicable, on policy positions and text in relation to the
relevant aspects of IPEF, provide expert and strategic direction
on Mdori rights, interests, duties and responsibilities on the
proposed IPEF through each negotiation stage, and co-design

n

with MFAT relevant New Zealand text proposals ”; (emphasis

added)

(b) Provide input on Maori rights, interests, duties and
responsibilities, based on Kaupapa Maori and sourced in Te
Tiriti o Waitangi/The Treaty of Waitangi and, from the
perspective of Nga Toki Whakarururanga, He Whakaputanga o
Te Rangatiratanga o Nu Tireni, in developing the proposed
IPEF."®

Te Toka Tumoana sat alongside the Mediation Agreement between the
Crown and Nga Toki Whakarururanga that was concluded as part of the
Wai 2522 Inquiry on the Trans-Pacific Partnership Agreement (“TPPA™).

The Crown committed in the Mediation Agreement to:

“11. ... ensure Nga Toki Whakarururanga is fully engaged with, and
has meaningful influence over, trade policy as it falls within the

remit of MFAT”, including regional negotiation processes: and

“13.4 Discuss and develop processes for engagement that enable
Maori as the Tiriti/Treaty pariner to exercise genuine influence over
frade policy, broadly defined, including at various stages of
decision-making in negotiations for international trade and

investment agreements. "’

© Toka Timoana between Nga Toki Whakarururanga and the Ministry of Foreign Affairs and
Trade regarding the Indo-Pacific Economic Framework negotiation, paragraphs [3(a)] and
[3(b)]. Attached as Exhibit “A”.

" Waitangi Tribunal, CPTPP Report (Wai 2522), Appendix II.




16. The draft TPEF texts provided to Nga Toki Whakarururanga, and its input
on them, during the negotiations were governed by strict confidentiality,
restricting the ability to engage with other Maori who have relevant
matauranga and those who would be affected by the agreements. Te Toka

Tamoana allowed Nga Toki Whakarururanga to

iy

3(e) Share information on the proposed IPEF with appropriate
ropi Maori and provide updates to Mdori networks, except
where precluded by the existing Confidentiality Agreement and
Information Sharing Protocols. For avoidance of doubt, Nga
Toki Whakarururanga will consult with MFAT before sharing

informaiion externally;”

7. The general content of these inputs was consistent with the evidence
previously given by Professor Maria Bargh® and India Logan-Riley.” for

example that:

a) Proposed “clean economy™ or “green economy™ solutions do not

address the causes of the climate crisis.

b) The concept of “nature-based” solutions has deeply problematic

implications for Indigenous Peoples (references provided'?).

¢) The concept of “blue carbon™ does not provide those with mana
whenua the ability to exercise mana moana over the seabed and

foreshore.

d) Extractive activities and solutions contradict climate objectives, such
as the severe impacts of sub-marine sand mining on sand dunes and

their sequestration functions, as seen at Pakiri and Mangawhai.

¥ Affidavit of Professor Ema Maria Bargh for this Inquiry. dated 21 October 2024, Wai 3393,
HALS

? Affidavit of India Miro Logan-Riley for this Inquiry, affirmed on 29 October 2024, Wai 3393,
#A24

104 “Nature-based solutions’ will not address biodiversity and climate erisis”, TWN Info
Service on Biodiversity and Traditional Knowledge, 5 November 2021 (Attached as Exhibit
“B"); and Doreen Stabinsky, “"Nature-Based Solutions’” and the Biodiversity and Climate
Crisis”, TWN Environment and Development Series no.21, 2021, (Attached as Exhibit “C™)




e) Sub-sea mining. as envisaged to secure critical minerals, denies the

rangatiratanga and kait\iaki responsibilities of mana whenua.

I8.  There were also extensive discussions on the inclusion and wording of
protections and/or exceptions for Indigenous Peoples and te Tiriti o
Waitangi, and the proposed wording and placement of provisions relating

to te Tiriti and Indigenous Peoples.

19. Comments on the Clean Economy draft text that were provided to officials
during negotiations in Busan, South Korea on 9 July 2023."" show the first

principles concerns that were raised:

“The pillar 3 text is hugely disappointing. It reads as if the
climate crisis is a 22nd century problem. The text is replete wih
terms and phrases like ‘intends’, ‘cooperate’, ‘may include’,
‘work together lowards’, ‘frameworks’, ‘recognise the
importance’, ‘intends to support’, ‘intend to enhance efforts and
cooperation to enhance climate resilience’, ‘subject to national
priorvities and as appropriate for national circumsiances’,
‘intend to cooperate 1o consider’, ‘laking steps lowards
advocating for', plus the exchange information, education,
voluniary codes. So countries can spend another 30 years
deciding whether o even have a conversation about what will be
peripheral contributions to resolution of the climate crisis? Ii is
also preoccupied with adaptation and resilience, and ‘managing

climate risk’, not climate mitigation. ™

20.  The advice also observed that references to Indigenous Peoples that were
proposed by the Crown were not reflected elsewhere in the substance of

the agreement.

" Comment from Ngi Toki Whakarururanga on Pillar 3 IPEF text on ‘Clean Economy’™, 9
July 2023, Attached as Exhibit *D".

-




21,

The advice specifically noted that critical minerals issues were beginning
to be raised by Maori and that the challenges around critical minerals did

not seem to be factored in.

C.2 References to Indigenous Peoples in the final texts

22

s 8

Both the Supply Chain and Clean Economy agreements contain references
to Indigenous Peoples. The utility of these references was questioned
throughout the negotiations. The final texts of the IPEF agreements show
that Nga Toki Whakarururanga did not have the “meaningful” or
“genuine” influence on the negotiation that was promised in the Mediation

Agreement or te Toka Tumoana.

Despite the commitment in te Toka Tamoana to “co-design with MFAT
relevant New Zealand text proposals”, critical decisions were made by
Crown negotiators without reference to Nga Toki Whakarururanga. That
included the Crown’s decision not to have any Tiriti o Waitangi/Treaty of
Waitangi or Indigenous Peoples protection in the Clean Economy

Agreement.

Supply Chain Agreement

24,

The Supply Chain Agreement is less directly relevant to the climate crisis,
although its notions of “critical products™ and diversifying supply chains
(sub-text for diminishing China’s dominance), is highly relevant to supply
of products used in “green technologies™, such as critical minerals and rare

earths.

The Agreement makes two references to Indigenous Peoples as part of a

long list of communities.'

(i) The Preamble, which has no substantive effect, says:

' 1PEF Agreement Relating to Supply Chain Resilience. Attached as Exhibit “P* tpr Affidavit
of Elizabeth Jane Kelsey. Wai 3395, #A14(a)

b(/é 10



26.

2.

“Acknowledging that ... supply chain development can be a
source of quality job creation, poverty reduction, and economic
opportunity for their enterprises, especially MSMEs, workers,
and communities including women, Indigenous Peoples,
persons with disabilities, rural and remote populations,

minorities and local communities’

(i) Article 5. Enhancing the Role of Workers, which deals only with

training and workforce opportunities, says:

“The Parties intend to undertake efforts consistent with each
Party’s domestic law to promote the inclusivity of IPEF supply
chains, including by ensuring that resources and formal training
opportunities are available to and can be accessed by all
persons, including women, Indigenous Peoples, persons with
disabilities, rural and remote populations, minorities and local

communiiies. '

Article 17 of the Agreement contains the 2001 Treaty of Waitangi
Exception, despite strong objections from Nga Toki Whakarururanga
during the negotiations to the continued use of that wording. The Crown
is well aware of its deficiencies: it refers only to “more favourable
treatment™ to Maori and is subject to conditions relating to arbitrary or

unjustified discrimination and disguised restraints on trade.

As a legal expert in this area, | cannot see how an Exception relating to
“more favourable treatment” would address the issues of concern for
Maori about what this Agreement would mean in practice, such as those

discussed below in relation to Critical Minerals.

11




Clean Economyv Agreement

28.

29,

30.

The Clean Economy Agreement relates directly to the climate crisis, even

if it never uses those words.

The Agreement has nine references to Indigenous Peoples.'? These
provisions create a legitimate expectation that Indigenous Peoples,
including Maori, will be given an active role to play in the transition away
from economic activities that contribute to the climate crisis and that the
implementation of the Agreement will recognise their knowledge and
value systems or at least provide an opportunity for them to be inserted

into the dialogues and work programmes.

The Preamble has two relevant paragraphs:

(i) “Acknowledging that ... active participation in an open,
transparent, and inclusive manner of private and public sector
entities, including MSMEs, representative employers 'and workers’
organizations, and academic and research institutions, as well as
women, Indigenous Peoples, persons with disabilities, rural and
remote populations, vulnerable, disadvantaged and minority
groups, and local communities, is essential for shaping the clean

economy and realizing the Parties’ shaved goals”.

(ii) “Recalling the United Nations Declaration on the Rights of
Indigenous Peoples, adopled at New York, September 13, 2007, and
recognizing its importance in the context of this Agreement”;

(emphasis added)

3 IPEF Agreement Relating to a Clean Economy. Attached as Exhibit “Q” to Affidavit of
Elizabeth Jane Kelsey, Wai 3395, #A14(a)
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31. Article 3. Inclusive Transitions to Clean Economies, and Article 22.

Society Engagement, appear to give some substantive effect to the

Preamble:

(1)

(ii)

(iii)

“3.1 The Parties recognize that Indigenous Peoples, and
local communities, as understood in each Party’s domestic
framework, have an important role in the transitions

to clean economniies ™ .

“3.2 In implementing this Agreement, in accordance with
domestic law and policies, each Party intends to partner
with its Indigenous Peoples, and local communities,
including through enabling participation and, as
appropriate, drawing on their traditional knowledge and
practices to enhance efforts to fransition to clean
economies, including the sustainable management and
governance of ecosystems, forests, oceans, and waterways

and the move towards sustainable agricultural practice”.

“22. Each Party, in developing policies and seeking to
achieve the objectives of this Agreement, intends fo engage
groups outside the public sector, such as non-governmental
organizations,  representative  workers  organizations,
academic and research institutions, enterprises including
business organizations and industry associations, MSMEs,
women, Indigenous Peoples, people with disabilities, rural
and remote populations, minorities, and local communities”.

(emphasis added)

Article 12: Sustainable Management of Forests and Other Natural

Ecosystems holds out the prospect of “nature based solutions™ to

sustainable forests which draw on Indigenous knowledge, although it just

proposes “consideration” of such solutions and Indigenous knowledge is

to be drawn on “as appropriate™:

13
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“As part of its Iransition 1o a clean economy, each Party intends
lo advance its national and coordinated efforts towards the
sustainable management of forests, including consideration of
nature-based solutions and ecosystem-based approaches for
climate change mitigation and adaptation, and by drawing on
traditional and indigenous knowledge as appropriate.”

(emphasis added)

33. There is further reference to “partnerships™ with Indigenous Peoples in

Article 11. Sustainable Agriculture Practices:

“The Parties further recognize the importance of clear policies
and innovative tools, technologies, and practices, as well as
partnerships with women, Indigenous Peoples, persons with
disabilities, rural and remote populations, including farmers and
rural landowners, minovities, local commumities, the private secior,
and research organizations to achieve their shared objectives.

(emphasis added)

34. The final reference, in Article 3.3, seems to undermine those intentions.
[t belies any commitment to meaningful recognition of Indigenous
Peoples. including under the UNDRIP, where that recognition runs
counter to the western capitalist paradigm or specific goals and strategies
of the Agreement. It says a government may take action to fulfill its
treaty obligations to Indigenous Peoples. But by explicitly stating that is
not an exception or carveout, it only allows such actions where they
comply with the Agreement. In other words, the obligations to the other
Parties in the Agreement take precedence over treaty obligations to

Indigenous Peoples:
“With respect to any matter covered by this Agreement, a Parly

may’ (a) in fulfillment of its obligations to its [sic] Indigenous

Peoples under its law or a treaty, promoie and protect the rights,

/"L 14



35.

interests, duties, and responsibilities of its Indigenous Peoples;
or (b) in fulfillment of its obligations under its law, promote and
protect the rights, interests, duties, and responsibilities of its

local communities.”

* This paragraph shall be understood in accordance with each
Party’s domestic legal sysiem. For greater certainty, this
paragraph does not act as a carveout from, or as an exception

to, this Agreement.(cmphasis added)

The Crown agreed to this wording unilaterally, without any prior

discussion with Nga Toki Whakarururanga.

The Crown may argue that neither of these agreements has enforcement
mechanisms. so there is no prejudice from the lack of effective protections.
That is too simplistic. As discussed above, the implications of these
agreements for Maori are, firstly, framed by the conceptualisation of the
climate crisis and appropriate solutions; secondly, by the approaches and
priorities identified within that framework; and thirdly, by implementation
of the Parties’ commitments and statements of intent. The Crown is
mandated and obligated to take action under these agreements in those

terms.

A further concern, clearly signalled to the Crown, was the risk that what
has been agreed here creates a precedent for other negotiations that are
enforceable, including the trade pillar if that is resumed and concluded.
That runs counter to the commitment in the Mediation Agreement to
revisit the 2001 Treaty of Waitangi Exception, a process that has only just,

very slowly and belatedly, begun.

More fundamentally, compliance with the Crown’s Tiriti obligations in
relation to the Clean Economy Agreement is not something that could be
addressed through an exception. The agreement itself is anathema to Tiriti
compliance in many fundamental ways, because it embraces and advances

a paradigm that treats extractive colonial capitalism as a solution to the




a9

climate crisis that it has helped to create. Indigenous exceptions cannot

address that conflict of paradigms.

It is clear that the inputs from Nga Toki Whakarururanga did not have
“meaningful influence” on the outcome of this negotiation in influencing
the underlying paradigm or in securing genuine recognition of Indigenous
Peoples rights and knowledge-based solutions to the climate crisis. Where
the Crown proposed more robust texts, as it did in places, the other parties
refused to agree. Once the Crown determined that its other objectives in
relation to the agreement took precedence, there was nothing its “Tiriti
partner” could do. That is a direct denial of the principle of Rangatiratanga

and exceeds the limited mandate of Kawanatanga.

C.3 National Interest Analysis

40,

How the Crown interprets the finalised IPEF texts is one indication of
whether it has any intention to implement any of the references to
Indigenous Peoples. The National Interest Analysis ("“NIA”), prepared by
MFAT, ' highlighted the role of Indigenous Peoples in implementing the

Clean Economy Agreement (on page 14):

The Clean Economy Agreement recognises that active participation
by Indigenous Peoples is a key fuctor in achieving a successful
transition lo clean economies. The parties commit to partnering with
Indigenous Peoples in implementation of the agreement. The
agreement provides for parties to draw on the traditional knowledge
and practices of Indigenous Peoples to enhance efforts 1o transition
to clean economies in areas that include the sustainable management
and governance of ecosystems, forests, oceans, and waierways and
the move towards sustainable agricultural practices. This aspect of

the agreement also creates an opportunity to share New Zealand’s

" MFAT, “Indo-Pacific Economic Framework for Prosperity. National Interest Analysis”, June
2024, A15A. Attached as Exhibit “E”.

16
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experiences of partnering with Mdori in the clean economy

tramsition. (emphasis added)

41. Later, the NIA noted (on page 31) that:

“Non-binding obligations are largely obligations of effort rather
than outcome. These comprise:
« partnering with Indigenous Peoples or local communities in

implementing the agreement (Article3(2)); ... (emphasis added)

42, Further, under the heading “Cultural costs and effects™ (on page 45):

“The [Clean  Economy] agreement specifically  addresses
implementation in partnership with Indigenous Peoples and local
communities. It recognises the potential for mitigation actions to have
adverse environmental impacts and as such be harmful to local
communities, including indigenous communities. Provisions of the

agreement serve as safeguards against such harm! (emphasis added)

43. The NIA seeks to justify the absence of a Treaty Exception in the Clean
Economy Agreement because the agreement has no binding obligations. '
Yet, as noted above, all international treaties expect the Party to comply
with obligations, binding or non-binding, and in the case of these

agreements the critical questions are its paradigm and its implementation.

C.4 The Implementation Process

44, Given the deep contradictions between the objectives of the IPEF
Agreements and te Tiriti and Maori tikanga, values and responsibilities it
is hard to see how most of those commitments relating to Indigenous
Peoples would be realised either at the fundamental conceptual level or

even operationally.

'* MFAT, “Indo-Pacific Ecanomic Framework for Prosperity. National Interest Analysis”, page
41. Attached as Exhibit “E™.




45.

46.

47.

48.

49,

It is reasonable to infer from the references to inclusiveness and
participation that the previously secretive process of IPEF negotiations
would be set aside, and its implementation would be opened for Maori
participation, in ways that include the ability to bring a critical Tiriti
perspective into that process. That was not to be. There has been no

“partnership” or even a voice in the Agreements” implementation.

In early October 2024, I proactively contacted MFAT in my capacity as a
technical adviser to Ngd Toki Whakarururanga to ask about the
implementation of IPEF. An MFAT official indicated that a number of
activities were underway on both the agreements, and that there was a

critical minerals dialogue.

It was apparent that this work included areas of interest and concern to

Maori. especially in relation to resource extraction and climate change.

It was also apparent that neither MFAT nor the Ministry of Business
Innovation and Employment (MBIE) had recognised there were such
issues, or that the [PEF agreements included commitments to participation

by Maori and other Indigenous Peoples’ in their implementation.

This is not a criticism of the individual officials. The problem is systemic
and occurs quite regularly with MFAT and other Crown entities. There
does not appear to be any mechanism for implementing the “partnership”
and participation in the wvarious processes referred to in the IPEF
agreement. That omission precludes the ability for Maori to raise matters
of concern and objections to intended policies. activities and practices in
the agreements that are incompatible with the recognition of Indigenous
Peoples’ responsibilities and rights, the valuing of Indigenous knowledge,
and the states parties’ commitments under the UNDRIP, all referred to in

the texts.




50.

C3S

51.

52.

54,

This was a case where, despite the Mediation Agreement, any engagement
by Nga Toki Whakarururanga required proactive intervention and

frequently achieved very slow responses.

Critical Minerals Dialogue

The Critical Minerals Dialogue (CMD) allows us to test whether
references to Indigenous Peoples in the IPEF Supply Chain Agreement
and Clean Economy Agreement have any meaning, especially given the
significance for Indigenous Peoples of extractive practices associated with
critical minerals, as deseribed in the evidence of both Professor Maria

Bargh and India Logan-Riley.

There is very little information available publicly that informs non-
participants what is happening with the dialogue and no opportunity to
input into its process. The information relied on here has been secured

from MFAT and MBIE over a number of months.

The CMD seems to occupy an ambiguous space in relation to the two
Agreements. It was championed by the US and actively supported by
Australia in the context of IPEF, but was announced before processes to
implement the Clean Economy and Supply Chain agreements were in
place. So it operates in some inchoate zone that overlaps with the IPEF
agreements and has a life of its own. It is equally unclear what life it may

have under the new US administration.

That said, the CMD clearly emerged from the IPEF negotiations and
directly addresses matters the Parties said would form part of their work
programme under the Clean Economy Agreement. The potential
cooperation activities in Article 6.3(c) of that Agreement include the

Parties:

“working together to secure the availability of critical minerals

or materials, parts, and components of clean energy technologies



by building resilient supply chains and enhancing resource

efficiency and circularity to support clean energy transitions.”

55.  Tfirst became aware of the existence of the CMD in October 2024 when |
read a statement from the Australian Government issued a year earlier.'®
That cross-referenced an IPEF Leaders announcement in November 2023

of a Critical Minerals Dialogue

“fo strengthen collaboration in critical minerals supply chains

and to boost regional competitiveness.”

56. The Australian Prime Minister’s October 2024 statement said the CMD

“will mean using our critical minerals to assist the region in
transitioning to clean energy and in turn will create diverse,
resifient and sustainable supply chains, building Australia’s

capacity and standing as a renewable energy superpower.”

57. The Australian Government expected the agreement

“will help address concentrations in critical supply chains,
accelerating the diversification of essential imports and
promoting Australia’s unigue export capabilities in critical

minerals and clean energy technologies.” '*

58. The Cabinet Paper to the New Zealand Government in April 2024

identified:

“Strategic opportunities for New Zealands critical mineral

resources are also identified as an arvea of focus™ and that

1 Prime Minister of Australia, “Landmark Indo-Pacific Framework Agreements”, Media
Release, 17 November 2023, Attached as Exhibit “AA’ to Affidavit of Elizabeth Jane Kelsey,
Wai 3395, #A14(a)

'7 Prime Minister of Australia. Attached as Exhibit ‘AA’ to Affidavit of Elizabeth Jane Kelsey,
Wai 3395, #A 14(a)

" Prime Minister of Australia. Attached as Exhibit *AA” to Affidavit of Elizabeth Jane Kelsey,
Wai 3395, #A 14(a)




“minerals are the focus on the separate critical minerals
dialogue announced by leaders in November” [the rest of the

sentence is redacted]."”

[t is unclear whether the Cabinet Paper made other references to the

CMD which were among the redactions.

59. The only reference to Maori in the Cabinet Paper sought to justify the
wording and omission of the Treaty Exception from the Clean Economy

Agreement.

C.6  The Critical Minerals Dialogue Work Programme

60. Nga Toki Whakarururanga requested the terms of reference for the CMD.
It appears that the [PEF Parties participating in the Dialogue are working
to a Concept Note prepared by the US in September 20232 and updated
in February 2024.%' The stated objective is:

“To launch an IPEF-wide critical minerals dialogue that
meaningfully advances efforis to strengthen the IPEF critical
mineral supply chain and promote regional competitiveness in
clean energy technologies, including long-duration batteries and
storage, and other relevant indusiries that rely on a broad

spectrum of critical mineral materials. " (emphasis added)

61. The IPEF partners would meet at least quarterly. One of three priorities
the US identified for 2024 was:

Mineral Resource Mapping: Mapping of mineral reserves,

resources, and processing capacity is a fundamental step to

identifying country-specific and Framework-wide critical

19 Cabinet, “Ratification of Indo-Pacific Economic Framework Agreements”, Minute of
Decision, ECO-24-MIN-0052, paras 2 and 3. Attached as Exhibit “F".

2U*United States Proposal for an IPEF Critical Minerals Dialogue™, September 2023. Attached
as Exhibit “G".

2! “UPDATED United States Proposal for an IPEF Critical Minerals Dialogue®, February
2024. Attached as Exhibit “H”.
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mineral competitiveness opportunities. IPEF partners will work
to share technical expertise, lools, and best practices to conduct
mineral mapping, with the goal of creating a comprehensive
map of IPEF minerals reserves, resources, and processing

Jfacilities.

Year One Goal: IPEF partners will map existing deposits,

mines, and mineral processing capacity. IPEF partners will also
create a “map” of their long-term critical mineral policy and
economic goals, including any near-term plans to pursue policy

interventions to facilitate investment. (emphasis added)

62. A further priority for 2024 was to “implement strong, enforceable labor

and environmental protections” across supply chains.

Raising International Standards for Labor and Environmental

Protections. The extraction and processing of critical minerals is
resource-intensive, and the sector has a history of abuses. Weak
labor and environmental protections undermine the resilience
and sustainability of critical mineral supply chains. Conversely,
strong labor and environmental protections will help fo altract
durable investment and avoid exploitative models of the past.
IPEF pariners will lead efforts to implement strong, enforceable
labor and environmental protections across IPEF critical
mineral supply chains and share best practices on community

and stakeholder engagement. (emphasis added)

63. The longer-term priorities identified by the US in its Concept Notes related

to:

Regulatory Regime: Insufficient or ouldated regulatory regimes
can limil foreign investment and trade flows. IPEF partners will
share expertise, tools and best practices on mineral policy
regimes in areas such as permitting, regulatory approval and

due process. (emphasis added)
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65.

e

66.

67.

68.

The paragraph on “Good governance and transparency” referred only to
the operation of the supply chain, not to the implementation of the CMD

itself;

IPEF pariners will work to enhance transparency, traceability,
and accountability in critical minerals sectors and supply chains
and to build safeguards for public and private investment in the

IPEF critical mineral sector. (emphasis added)

Despite the various references in the [PEF agreements to Indigenous
Peoples’ role, participation and knowledge, Indigenous Peoples were not
referred to. Nor. despite the well-documented history of exploitation in
mining activities, were there calls for equivalent “strong and enforceable
protections” for Indigenous Peoples to those for labour and environment,

and for “safeguards” for public and private investment.
Interaction with Crown Officials on CMD

Nga Toki Whakarururanga initiated a call between officials from MFAT
and MBIE, and India Logan-Riley, a kaihautt of Ngid Toki
Whakarururanga, Maui  Solomon, a pilkenga of Nga Toki

Whakarururanga, and myself on 11 November 2024.

At that time it became clear that MBIE was the lead on the CMD, while
MFAT had responsibility for IPEF. The MBIE officials presented a short
powerpoint on IPEF and the draft critical minerals list of 35 minerals. They
indicated that this list was separate from [PEF but covered the same

subject matter.

Asked about engagement with Maori, MBIE officials said there had been
online consultation with the public over the development of the critical
minerals list, in which Maori could have participated. However, gaps were

acknowledged.
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70.
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When asked what consideration there had been of te Tiriti o Waitangi and
whether te Tiriti applies in relation to the critical minerals list. officials
said that was “a good question™ and they “take the point”. An official
sought to distinguish the compilation of the list, with its use as being where
Tiriti issues may arise. It was pointed out that the intended uses for such

lists are clear from IPEF,

The same Tiriti issues were raised in the discussion on the mapping of
critical minerals under the CMD. India Logan-Riley made the point that
mapping has a purpose. and drew the analogy with survey pegs as a well-

recognised instrument of colonisation in Aotearoa.

It was clear that neither MBIE nor MFAT had engaged with any Maori
over the CMD. An MFAT official said they would ask why there was no
information to Nga Toki Whakarururanga, given it was related to IPEF and
there was a Toka Tlmoana with MFAT relating to IPEF. No explanation

has been forthcoming.

The lack of Maori and Indigenous participation in the CMD contrasts with
corporate “stakeholders”. International peak bodies involved with critical
minerals, mainly from the industry side, have made presentations on
topics. and apparently one New Zealand corporate has interacted with the
process. There was some suggestion in the call that Nga Toki
Whakarururanga could join a call the following week, but nothing further

was heard.

MFAT officials acknowledged that Nga Toki Whakarururanga had raised
systemic questions and they had no immediate answers. There still have
not been answers. From the Crown’s perspective, that may be because the
CMD and its future status is uncertain under the new US administration.
But that specific situation is distinct from the systemic questions which

have not been addressed.
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At the level of process, it is clear that the Crown has taken no initiative 1o
activate the commitments in the IPEF agreements relating to Indigenous

Peoples.

Substantively, this case study shows how the CMD renders invisible the
objections of Maori to the extraction of those resources from Papatuanuku,
and Indigenous solutions to the climate crisis that recognise and give effect

to Rangatiratanga, kaitiakitanga and free, prior and informed consent.

The point of detailing this case study is not to criticise the Crown officials.
It is to highlight the systemic problems in how the Crown deals with these
policy processes and the implementation of agreements relating to the
climate crisis, as raised in previous evidence from India Logan-Riley.
Professor Maria Bargh and myself. It also reduces references to

Indigenous Peoples in the IPEF texts to mere window-dressing.

At a paradigmatic level, it illustrates how extractive capitalism pervades
international trade agreements that purport to address the climate crisis.
Both their substance and processes perpetuate the colonisation,
exploitation, alienation and exclusion of Indigenous Peoples from their

rangatiratanga and their resources.

D. UPDATE ON INVESTOR-STATE DISPUTE SETTLEMENT

78.

79.

Investor-state dispute settlement refers to the powers and processes in
bilateral investment treaties and investment chapters of free trade
agreements (FTAs) that empower foreign investors to bring disputes
against the host government for breaching special investor protections in

those agreements.

Part D. Investor-State Dispute Settlement (ISDS) of my first affidavit
addressed the investment protection rules; issues with investor-to-state

arbitration; Indigenous Peoples experiences with ISDS; ISDS and the




80.

climate crisis; the Crown’s rejection of ISDS; New Zealand’s exposure to

ISDS; and previous Waitangi Tribunal commentaries on ISDS and

regulatory chill.*

In this affidavit I briefly update the data from UNCTAD, based on its

November 2024 Issues Note:*

(1)

(ii)

(iii)

(iv)

v)

In the past 10 years the total number of ISDS cases has more than

doubled.

In 2023, ISDS tribunals rendered at least 49 known substantive

decisions, 28 of which were in the public domain.

From 1987 to 2023 46% of cases were decided, or settled, in the
investor’s favour, 38% were decided in favour of the state and 13%

discontinued.

The average amount of damages awarded has significantly
increased. The average claim was $1.1 billion and awards in favour
of investors averaged $385 million, excluding pre- and post-award

interest.

About one third of total ISDS cases from 1987 to 2023 involve

energy supply and extractive industries:>

Energy and gas supply 18%
Extractive industries 16%
Manufacturing 14%
Construction 12%
Financial and insurance services 10%

22 Affidavit of Elizabeth Jane Kelsey, paragraphs [76] to [156], Wai 3395, #A14

I UNCTAD, “Facts and Figures on Investor-State Dispute Settlement Cases”, ITA Issues Note
#3, November 2024, paragraph [ 100]. Attached as Exhibit “I".

* UNCTAD., “Facts and Figures on Investor-State Dispute Settlement Cases™, I[A Issues Note
#3, November 2024, page 7, Figure 7. Attached as Exhibit “I”,

26



(vi) By the end of 2023, investors had filed a total of 235 fossil fuel-
related cases, about 20% of total ISDS cases. Fossil fuel cases
included changes in regulatory frameworks that applied to the
investment and denial or revocation of permits, and involved the
following sectors and activities:

e mining of coal and lignite;

e extraction of crude petroleum and natural gas;

* power generation from coal, oil and gas;

¢ manufacture of coke and refined petroleum products:

e transportation and storage of fossil fuels.

(vii)  Inaddition to fossil fuel cases, at least 123 ISDS proceedings arose
in relation to the renewable energy sector, many involving

legislative changes such as reductions of feed-in tariffs.

E. CLIVE PALMER AND MINERALOGY

8l.

83.

My first affidavit referred to ISDS disputes brought by Australian mining
billionaire Clive Palmer against the Australian Government to illustrate
the potential legal and fiscal risks that ISDS poses to the adoption of Tiriti-
compliant climate change policies and strategies in Aotearoa New

Zealand.®

Since preparing that affidavit there have been further developments in
those cases and more information has become available. 1 have also
researched Clive Palmer’s operations in Aotearoa New Zealand in more

detail.

This information is relevant to the inquiry because (a) the disputes relate
to mining, and related environmental and climate change issues; (b) they
involve a company, Mineralogy International Ltd, which has a commercial

presence in Aotearoa New Zealand; (c) the disputes are under agreements

* Affidavit of Elizabeth Jane Kelsey, paragraphs [126] to [133], Wai 3395, #A14
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to which New Zealand is a party; and (d) they show how both foreign and
domestic companies could engage in “forum shopping™ to take advantage

of trade or investment agreements with ISDS.

E.1 About Clive Palmer

84.

85.

86.

87.

88.

Information relating to Clive Palmer is highly relevant as it shows his
deliberate use of litigation as an instrument of choice to intimidate
governments, courts and environmental groups. and his hostility to the

mana, responsibilities and rights of Indigenous Peoples.

Clive Palmer is one of Australia’s richest men, who made his billions from

coal, iron ore and nickel mining.

He has fashioned himself as Australia’s Donald Trump. Clive Palmer
funded his own right-wing political party, which currently has only one
senator, and served briefly as a federal member of Parliament. In February
2025 he launched a new political party “Trumpet of Patriots” with a “Make

Australia Great Again” platform.?®

Clive Palmer is notorious for using the courts to intimidate governments
and critics. He reportedly once listed litigation as a “pastime” in his Who's
Who biography.?” One journalist described how Clive Palmer's “lawyers
take legal steps, presumably on his instructions, that prolong litigation and
rack up costs for the other side™ - in other words, winning by sending the

other side broke. %

These legal strategies include “SLAPP suits™ (Strategic Lawsuits Against
Public Participation) against those who oppose his companies’ operations

by burdening them with the cost of a legal defense until they abandon their

28 Paul Sakkal, “Palmer targets Dutton in $90 million MAGA-style electionptich™, Sydney
Morning Herald, 20 February 2025. Attached as Exhibit =",

27 Farah Hancock, “Aussie billionaire’s mineral permits on DoC land”, Newsroom, 8
September 2020. Attached as Exhibit “K”,

** Thomas Hedley, *Sue chief Clive Palmer circles wagons”, The Australian, 31 October 2013
(Screenshot). Attached as Exhibit “L".

28
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criticism or settle. A likely example of this was Clive Palmer’s lawsuit
against the World Wildlife Fund who had raised concerns in 2013 that a
tailings dam might collapse. The NGO settled and paid Clive Palmer’s

legal fees.?”

89. Clive Palmer has been actively hostile to Indigenous Australians. In 2023,
he brought a court case that challenged the ballot for the Indigenous Voice
Referendum, and reportedly spent $2 million in advertisements for the
“No” campaign in the final stages of the referendum.?

90. He also has a history of disputes over environmental harm.?’

E.2  ISDS disputes by Clive Palmer and his companies

91. Zeph Investments Pte Ltd is owned by Clive Palmer and incorporated in
Singapore. As of March 2025, it has four known [SDS disputes against the

Government of Australia, claiming a total of AUD$420 billion.*

92.  The first,”* known as “The Balmoral Claim”, is for AUD$300 billion
(US$200 billion) and relates to a West Australian mining license.
According to UNCTAD, Zeph's claim is the fourth highest amount that
has been sought in ISDS proceedings to date.’* That includes US$10
billion in moral damages, plus US$124 billion for potential losses caused
by alleged sovereign risk of similar government actions undermining
future investments, and US$16 billion for loss relating to tax liability, plus

interest and costs.

* Farah Hancock, “Aussie billionaire’s mineral permits on DoC land”, Newsroom, 8
September 2020, Attached as Exhibit *K".

30 Jash Butler, “Clive Palmer to launch million-dollar ad blitz for no vote in voice
referendum”, Guardian, 29 September 2023. Attached as Exhibit “M™.

3! Farah Hancock, “Aussie billionaire’s mineral permits on DoC land™, Newsroon, 8
September 2020. Attached as Exhibit “K™.

32 Department of the Attorney General of Australia, “International Trade and Investment Law”,
Attached as Exhibit “N".

3 Zeph Investmenis Pre Ltd v The Comnanwealth of Australia (T), PCA Case No 2023-40

3 UNCTAD, “Facts and Figures on Investor-State Dispute Settlement Cases™, I1A Issues Note
#3, November 2024, page 7, Figure 7. Attached as Exhibit “1".
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94.

The second®® (“Environmental Offsets Claim™) and third*® (“Galilee Coal
Project Claim™) disputes relate to aspects of Queensland’s refusal for
environmental reasons. including increased carbon emissions to approve
a coal mining license and license for a coal-fired power plan. Those two

claims total around AUD$120 billion.

The fourth,?” “Jericho Power Station”, claim also relates to the Queenland
project and the state government’s refusal to grant an environmental
authority and development approval. The amount claimed is unclear, but
the Australia Government says Zeph estimated the value of the project at

approximately A$10.1 billion.

95. The latter three disputes have been temporarily suspended pending a

decision in the Balmoral claim on jurisdiction, essentially whether Zeph
legitimately qualifies as a Singaporean investor in Australian

investments under the AANZFTA.

E.3 AANZFTA

96.

gy,

Three of the four claims (Balmoral Claim, Environmental Offsets Claim
and Jericho Power Station Claim) have been brought under the

AANZFTA.

My first affidavit explained that AANZFTA.* first entered into force in
2010,*” and includes ISDS. Only Australia and New Zealand have agreed
they will not apply ISDS as between them.

35 Zeph Investments Pte Lid v The Commonwealth of Australia (I1), PCA Case No 2023-67
¥ Zeph lnvesiments Pte Ltd v The Commonwealth of Australia (111), PCA Case Na 2024-23
T Zeph Invesiments Pie Litd v The Commomnvealth of Australia (1)), PCA Case No 2024-48
® Between Australia, Brunei Darussalam, Cambodia, Indonesia, Lao PDR, Malaysia,
Philippines, Singapore, Thailand, Viet Nam and New Zealand.

7 Affidavit of Elizabeth Jane Kelsey, paragraphs [164] to [167], Wai 3395, #A14
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98. The Second Protocol to AANZFTA was signed in June 2024. Despite the
policy of successive New Zealand governments not to include ISDS in
new agreements, AANZFTA retains the ability of investors from those
countries (except Australia) to bring an ISDS dispute against Aotearoa
New Zealand. That Protocol has now secured the necessary ratifications

to enter into force.

Forum shopping and treaty shopping

99. The Australian Government’s response in the initial hearing of the
Balmoral claim® provides a clear account of the extremely complex
corporate restructuring that Clive Palmer devised to gain access to ISDS
under Australia’s international investment agreements. an exercise known

as forum-shopping and treaty-shopping.

100. Mineralogy was the original Australian company involved, at times with

others, in the activities that are subject to these four ISDS disputes.

[01. On 14 December 2018 Mineralogy International Ltd (“*MIL™) was
incorporated in New Zealand with Clive Palmer as the sole shareholder
with one share and share capital of one New Zealand dollar. Two days
later, on 16 December 2018, all of the shares in Mineralogy were
transferred by Clive Palmer and two of his Australian companies to the

newly incorporated MIL in a share swap.

102. The explicit purpose of this transaction was to bring an investment dispute
against the West Australian Government using ISDS. The Australian

Government observed that:

“The incorporation of MIL in New Zealand was seemingly
undertaken in the belief that Chapter 11 of AANZFTA and/or the

Protocol on Investment to the Australia and New Zealand Closer

* Zeph v Commonwealth of Australia (1), Australian Statement of Preliminary Objections, 22
January 2024, paragraphs [3 1] — [50]. Attached as Exhibit 0",



Economic Relations Trade Agreement ... provided for investor-
State dispute settlement as between Australia and New

Zealand. "'

103. On 18 January 2019 MIL wrote to from MIL to the Western Australian
Premier threatening to bring an ISDS claim for AUDS$45 billion under
AANZFTA, as a New Zealand investor. A copy was sent to the Minister
of Energy in the Commonwealth Government alleging the Commonwealth

would be liable for those damages.

104. The Australian newspaper reported that:

“Mr Palmer said the move offshore meant Mineralogy would be
able to claim compensation from the Australian government
under the investor protection provisions of the Australia-NZ free

irade agreement.”*

That referred to the Investment Protocol of the Australia New Zealand
Closer Economic Relations Trade Agreement (“CER”),** which came into

force in March 2013,

105. However, Clive Palmer then discovered that neither agreement applies
ISDS between Australia and New Zealand. He turned instead to

Singapore.**

106. On 21 January 2019, Mineralogy International Pte Ltd (MIPL) was
incorporated in Singapore. The sole shareholder was MIL with one share
and SGD$1 dollar share capital. On 29 January 2019, through a share swap
with MIL, MIPL become the direct owner of Mineralogy, the Australian

! Australian Statement of Preliminary Objections, 22 January 2024, paragraph [8]. Attached as
Exhibit <0,

* Cited in Australian Statement of Preliminary Objections, 22 January 2024, paragraph [177]
Attached as Exhibit “O".

# “Billionaire Aussie miner moves business ta NZ", Newsroom, 22 January 2019, Attached as
Exhibit AP’ to Affidavit of Elizabeth Jane Kelsey, Wai 33935, #A14(a)
* Australian Statement of Preliminary Objections, 22 January 2024, paragraph [123] and

[291] to [294]. Attached as Exhibit “O".
A 32 Q-/
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108.

109,

110.

company in the disputes. On 4 February 2019, MIL wrote to the Western
Australia Premier that MIPL was entitled to bring an ISDS dispute under

the Singapore Australia FTA.*

On 3 December 2019 MIPL changed its name to Zeph Investments Ltd.
Zeph's only investment activities in Singapore involved a shareholding in
three engineering companies, which generated minimal revenue and
subsequently went into liquidation, and a joint venture with two local

cleaning companies.

According to the Australian Government the only credible explanation for
the incorporation of MIL and then MIPL/Zeph, was to seek investment
treaty protection for existing and foreseeable disputes with the Western

Australian and Commonwealth Governments.*®

Clive Palmer asserted the reason for the incorporation of MIL in New
Zealand and Zeph in Singapore included enabling the Mineralogy Group

to pursue lithium exploration in New Zealand.*’

As a final note, on 14 October 2020 Clive Palmer gave notice of a dispute
under the Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP), AANZFTA, and Singapore Australia Free Trade
Agreement, which brought the CPTPP into the legal mix as well.

E.5 Clive Palmer and Mineralogy in Aotearoa

[11.

My first affidavit noted that Mineralogy International Ltd was reported to
have 10 permits to prospect and explore for minerals in Aotearoa and

another eight applications were under consideration in 2023 .**

5 Australian Statement of Preliminary Objections, 22 January 2024, paragraph [123] and
[122] Attached as Exhibit “0”,

5 Australian Statement of Preliminary Objections, 22 January 2024, paragraph [ 16(a)]
Attached as Exhibit “O™,

T Australian Statement of Preliminary Objections, 22 January 2024, paragraph [16(b)]
Attached as Exhibit “O”,

*# “Mining giant sets sights on NZ, including conservation land”, T¥NZ 25 May 2023.
Attached as Exhibit “AQ" in Affidavit of Elizabeth Jane Kelsey, Wai 3395, #A 14(a)



112,

In January 2025 I reviewed MIL’s exploration and prospecting permits on

the New Zealand Petroleum and Minerals website.*? as listed below.

MINERALOGY EXPLORATION AND PROSPECTING PERMITS

Permit | Permit type Region/Mame Area Land Granted on | Expireson Minzrals
- status
60604 | Exploration Auckland Region/ | 1404.85 | Decision 21082020 | 20/08/2025 | Lithium
Puhipuhi ha pending
60529 | Prospecting | Northland/Hazelbrook 1 | 3238 sq | Decision 181212019 | 171122023 | Al
km pending metalinon-
metal
60752 | Prospecting | Northfand/Pungaere 7441 Degcision 161212022 | 17122024 | Lithium, rare
3q km pending earth
elements
60886 | Exploration Waikato/\Whirinaki 3488.5 Decision 3032023 | 30/03/2028 | Metalinon-
ha pending metal, incl
lithium, rare
earth
80940 | Exploration WaikateReporoa 3708 ha | Decision 26062024 | 25/06/2029 | All
pending metalinon-
metal
61006 | Exploration Waikato! 19,0813 | Active. 21/6.2024 211612029 All
ha metalnon-
Wharekaha metal
60362 | Exploration Waikato! NE Paerca | 12441 Decision 2900272024 | 28/02/2029 | Al
Ranga ha pending metalinon-
metal
60960 | Prospecting | Walkata/tiamuri 350.53 Decision 26006/2024 | 25/06/2026 | Al
s5q km pending metalinon-
metal
60861 | Prospecting | WalkatofLower Kaimai | 311.36 Decision 07/05/2024 | D6I052026 | All
50 km pending metalinon-
metal
60847 | Exploration West Coast! Eight Mile | 2053.98 | Decision 21002/2022 | 20/01/2027 | Metalinon-
Creak ha pending metal, incl
lithium, rare
earth
60594 | Prospecting | West Coast/Hawks | 357.28 Decision 110972020 | 10/08/2024 | Metalinon-
Crag 5 km pending metal,  incl
lithium, rare
earth
61007 | Prospecting | West Coast/Hohonu 249.44 Decision 10006/2024 | 09M06/2026 | All
sq km pending metalnan-
metal
60649 | Exploration West Coast/Stillwater 3666.01, | Decision 05/110/2621 | 04/10/2026 | Metalnon-
ha pending metal, incl
lithium, rare
earth

113. There are media reports of tangata whenua resistance to various of these

permits. For example, Ngati Kahu ki Whangaroa protested in April 2023

against the granting of licenses for Mineralogy to prospect for lithium and

rare earth elements in areas around the Puketi Forest and the Whakarara

Conservation Area:

4‘)1

htips://data.nzpam.eovi.nz/permitwebmaps/?commodity=minerals
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Mining affects the whenua, taonga and wai. Allowing mining on
incredibly important conservation land like Whakarara maunga
could destroy native forests and lead to pollution of waterways

out to Whangaroa Harbour and the sea.>®

They called for the licenses to be revoked.

114. Te Riinanga o Ngati Kearoa Ngati Tuara opposed the application for
Mineralogy to mine for lithium on Horohoro Mountain, south west of
Rotorua. The Department of Conservation asked for permission for the
company to prospect for minerals, again mainly lithium, on conservation
land in their mana whenua area. The Rinanga had asked New Zealand
Petroleum and Minerals to exclude their areas from the permit. According
to their spokesperson:

“They ignored our concerns and failed to uphold their Treaty

obligations in the process. Now DoC is doing the same.”'

115. On 15 February 2025, Radio New Zealand reported that Mineralogy
International Limited had applied in December 2024 to surrender 15 of its
16 permits around the country. New Zealand Petroleum and Minerals
granted those applications in late January 2025. According to an MBIE
spokesperson, Mineralogy told the agency it was withdrawing from
prospecting and exploration in New Zealand to “refocus its portfolio

strategy””. >

[ 16. Opponents of Mineralogy’s activities, including mana whenua, claimed
credit for the withdrawal, saying it was a direct response to community
protest. That withdrawal might be interpreted as negating my concerns

about Clive Palmer’s potential to use ISDS in such circumstances.

*0'Will Trafford, “Hapii, Forest and Bird oppose Northland lithium mine”, Te 4o News, 12
April 2023. Attached as Exhibit “P”.

3l Farah Hancock, “Aussie billionaire’s mineral permits on DoC land™, Newsroom, §
September 2020. Attached as Exhibit “K”.

2 Australian mining giant surrenders 15 NZ exploration permits”, Radio NZ online, 15

February 20235, Attached as Exhibit *0Q”,
i
| éz



T17:

However, that does not discount the risk at all, given his previous track

record of litigation.

Moreover, MIL has not withdrawn from Aotearoa altogether. It is still
active in one very large area. As of March 2025, the New Zealand
Petroleum and Minerals website still listed a permit for #61006,

Waikato/Wharekaha for exploration, across 19.000 hectares.

E.6 Implications for Tiriti-compliant climate policies

[ 18.

119.

121.

122.

ISDS essentially allows one rich person to potentially hold Aotearoa to
ransom for introducing Tiriti-compliant climate change measures that
recognise rangatiratanga and mana whenua/mana moana over taonga,
because of international agreements that were negotiated exclusively by
the Executive under conditions of secrecy on the presumption of Crown

prerogative under its assertion of sovereignty.

As | pointed out in my first affidavit, this risk is not limited to Clive Palmer
and Mineralogy. There is a genuine risk that another foreign investor — or
even a New Zealand investor - may do as Clive Palmer has done and bring
an action using one of these agreements by incorporating their company

within that foreign jurisdiction.

. As | also noted previously, these risks have been intensified by policies

and legislative proposals under the current Coalition Government,
including the Fast Track Approvals legislation and changes to oil and gas,
as well as foreign investment, laws without considering the Crown’s Tiriti

obligations.

Some Maori can be expected to resist such investments. If they succeed in
shutting down those activities, or if those investments are reversed or

altered by a future government, an ISDS dispute remains a real possibility.

The investors may not win the dispute in the end. But, even if claims fail

at the first hurdle of jurisdiction, they would have put the government to

/



significant expense and introduced a potential chilling effect into future

decision making at central and local government levels.

123. As the Waitangi Tribunal recognised in the Wai 2522 report on CPTPP, the
mere threat of such a dispute, or the internalisation of concerns about a

dispute, may have that chilling effect.”?

“This stage of our inquiry recognises that risk extends beyond the
risk of an ISDS claim and includes the broader scope of
regulatory chill across the policy and legislative process. We
recognise the cumulative effect of these risks and the potential
that they have o circumscribe the ability of the Crown to legislate
in ways that would address Tiriti/Treaty interests. .. The
argument at the centre of the claims before us is whether the
standard of active protection has been met by the Crown in light
of the potential risk posed to Maori by the e-commerce
provisions. We see regulatory chill as potentially contributing to

that risk, "*

124. As 1 finished writing this affidavit, I received an article published in the
Guardian on 6 March 2025, which quotes former Minister for Climate
Change James Shaw as confirming that ISDS has already had a chilling

effect on climate change decisions of the New Zealand cabinet:>

“In April 2018, New Zealand banned new offshore oil
explaration projects, but stopped short of an outright ban or
revoking existing concession. James Shaw, who was climate
minister at the time, said it was because of the risk of being sued
by foreign oil and gas companies. “When we implemented the
ban on offshore oil and gas exploration, we had to construct
that incredibly carefully in order to avoid the risk of litigation.

The way that we did that was to leave existing permits in

3 Affidavit of Elizabeth Jane Kelsey, paragraphs [174] to [178], Wai 3395, #A 14

** Waitangi Tribunal, CRTPP (Wai 2522), at p.175.

3 Phoebe Weston and Patrick Greenfield, “Why fear of billion-dollar lawsuits stops countries
phasing our fossil fuels”, The Guardian, 6 March 2023, Attached as Exhibit “R”,




place,” he said. As a result, New Zealand was unable to be a

Jull member of the Beyond Oil & Gas Alliance.

Shaw said the implications of ISDS were discussed around the
cabinet table, with the Ministry of Foreign Affairs and Trade
pushing back on environment policies and "'‘frequently talking
about the risk that we would end up in litigation”, although
ISDS was rarely explicitly cited.

“We could see what was happening around the world”, he said.
“We'd keep track of the number of ISDS cases that were being
taken and what percentage of those were essentially hostile to

environmental regulation,”

Conclusion

125. For the reasons set out above, | reiterate my opinion as an expert in both
free trade and investment agreements and Te Tiriti o Waitangi that the
Crown has breached its Tiriti-based obligations under the principles of
Rangatiratanga, mutual recognition and respect, partnership, active

protection and redress, and exceeded its authority as Kawanatanga.

Dated this 7th day of March 2025

_, Affirmed at Auckland this )

/?%h day of March 2025 ) : . :
W

Elizabeth Jane Kelsey

Before me: Jed, f)) ¢ arth '

=L

A barrister and solicitor of the High Court of New Zealand
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