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THE CLAIMANTS BY THEIR COUNSEL SAY: 

I: THE CLAIMANTS 

1. This Statement of Claim (“SoC”) is filed on behalf of Mane Grant Tahere, Iti Joyce, 

and Hone Sadler, on behalf of themselves, and on behalf of the whānau, hapū and iwi 

who constitute te Whare Tapu o Ngāpuhi (“the Claimants”).  

2. Mr Tahere is the Chairperson of Te Rūnanga-Ā-Iwi Ō Ngāpuhi (“the Rūnanga”), and 

Ms Joyce is the Deputy Chairperson of the Rūnanga. Mr Tahere is Te Takiwā (area) 

Trustee for Ngāpuhi ki te Hauauru. Mr Tahere’s whakapapa is to Ngāpuhi, and to Ngāti 

Tautahi, and Ngāitawake. Ms Joyce is the Rūnanga Te Takiwā o Ngāpuhi ki te Tonga 

o Tāmaki Makaurau Trustee. 

3. Mr Hōne Pereki Sadler is an esteemed kaumātua of Ngāpuhi. He was employed as a 

Senior Lecturer at the University of Auckland from 2003 to 2020 where he taught Māori 

language, oral literature and Mātauranga Māori. Over the years, Mr Sadler has provided 

several detailed accounts of the origins, history, and culture of Ngāpuhi. His whakapapa 

is to Ngāti Moerewa, Ngāti Rangi, and Ngāi Tāwake-ki-te-waokū of Tautoro and 

Matarāua. 

4. Ngāpuhi is the largest iwi in New Zealand and has occupied the mid-northern portion 

of the North Island from the time of its arrival from Hawaiki. Ngāpuhi is part of the 

powerful Ngāpuhi-Nui-Tonu nation, whose esteemed Rangatira signed He 

Whakaputanga/the Declaration of Independence in 1835. The traditional rohe of 

Ngāpuhi and Ngāpuhi-Nui-Tonu stretches from Cape Reinga in the North and extends 

down both sides of the North Island to the Bombay hills. 

5. Ngāpuhi have long exercised kaitiakitanga over their coastal area, including caring for 

their moana, aquaculture, the growth and harvest of kai moana, and complimentary 

customary activities in line with their Tikanga. 

6. The Rūnanga is actively involved in leading Ngāpuhi’s efforts in supporting their hapū 

in their economic, cultural and environmental development efforts within the Ngāpuhi 

rohe. Its purpose is to lead and support initiatives to facilitate and enhance Ngāpuhi reo, 



education, youth, mātauranga, arts, environmental health and papakāinga development. 

It works to advance the social, cultural, and economic interests of Ngāpuhi hapū.  

II: THE UPDATED CLAIM 

7. In 1997 eight iwi from the northern South Island, applied to the Māori Land Court 

(“MLC”) for a determination over whether the foreshore and seabed of the 

Marlborough Sounds was Māori Customary Land. The Crown intervened, arguing that 

the MLC did not have the jurisdiction to make such a finding because foreshore and 

seabed was not “land”. Eventually, in 2003 the Court of Appeal (“CA”) unanimously 

determined that the MLC did have jurisdiction under Te Ture Whenua Māori Act 1993 

(“TTWM Act”) to determine whether the foreshore and seabed had the status of Māori 

Customary Land.1  

8. Following this decision, the government hurriedly passed legislation to remove the 

ability of the MLC to inquire into the foreshore and seabed, thus removing the “fruits 

of litigation” for Māori. The Foreshore and Seabed Act was enacted in 2004 (“the F & 

S Act”). It vested the full legal and beneficial ownership of the foreshore and seabed in 

the Crown. The enactment of the F & S Act was met with widespread disapproval and 

distress from Māori. It led to the Honourable Tariana Turia leaving the Labour 

government to found the Māori Party/Te Pati Māori. 

9. The Māori Party later then went on to work with the next National Government, and in 

2011 the F & S Act was repealed and replaced by the MACA Act. The MACA Act 

provides, inter alia, for Māori to apply to the High Court (“HC”) for orders for the 

recognition of Customary Marine Title (“Title”). Section 58 sets out the elements which 

Māori have to show exist for Title to be granted (“the Title Test”).  

10. Since the MACA Act was enacted, there have been over 200 applications for Title, filed 

in the HC. The HC has heard, or is in the process of hearing applications in just under 

10 areas. Many of the HC decisions have been appealed.  

11. The decision of the CA in Re Edwards2 has interpreted the Title Test in a more liberal 

way than the lower courts had previously done. This more liberal test will make it easier 

 
1 See Ngati Apa Ki Te Waipounamu Trust v Attorney-General [2004] 1 NZLR 462. 
2 [2023] NZCA 504. 



for Māori applicant groups to prove that they used the area from 1840 exclusively 

without substantial interruption. The Re Edwards decision is expected to therefore 

result in more Māori applicant groups meeting the requirements of the Title Test.3 

12. Although the MACA Act received more support from Māori, it still was a far cry from 

being consistent with te Tiriti o Waitangi/the Treaty of Waitangi (“te Tiriti/the Treaty”). 

It was therefore the subject of a second Tribunal Inquiry with claimants alleging 

multiple Tiriti/Treaty breaches.4 The Marine and Coastal Area (Takutai Moana) Act 

2011 Inquiry Stage 2 Report, released on October 5 2023 (“the MACA Report”), 

highlighted significant deficiencies in the MACA Act's alignment with the principles 

of te Tiriti/the Treaty (“the Principles”). Despite some acknowledged improvements 

over the F & S Act, the Tribunal expressed ongoing concerns regarding various aspects 

of the MACA Act. 

13. One significant issue identified by the Tribunal pertained to the Title Test which was 

found to be in violation of the Principles.5  

14. In light of these concerns, the Tribunal recommended a set of targeted amendments to 

address the identified issues and restore a fair balance between Māori interests and 

public interests. These recommendations included amendments to the Title Test.6 The 

Tribunal emphasised the need to implement these recommendations collectively and 

promptly. 

15. The Tribunal, in the MACA Report, made the following recommendations: 

a. improve the statutory test for customary marine title (subject to the 

outcome of appeals following the Whakatōhea Kotahitanga Waka 

(Edwards) & Ors v Te Jaui and Whakatōhea Maori Trust Board & Ors 

(2023) judgment); 

b. repeal the statutory deadline;  

 
3 See Whakatōhea Kotahitanga Waka (Edwards) & Ors v Te Kāhui and Whakatōhea Māori Trust Board and 
Ors [2023] NZCA 504 at [401], [402], [403],[416] [418] [419] [424] [426] [428] [434]. 
4 The First Tribunal Inquiry related to the F & S Act and culminated in The Marine and Coastal Area (Takutai 
Moana) Act 2011 Inquiry Stage 1 Report, 29 June 2020.  
5 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 
2660, 2023) at 181. 
6 Ibid at 18.  



c. allow applicants the ability to transfer their applications between the 

High Court and Māori Land Court with both having concurrent 

jurisdiction;  

d. repeal specific exceptions to the scope of protected customary rights;  

e. repeal specific exceptions to the scope of permission rights;  

f. increase the scope of the Act’s compensation regime;  

g. decouple the wāhi tapu protection right from the customary marine title 

regime; and  

h. compensate affected iwi, hapū, and whānau for all reclaimed land vested 

in the Crown. 7 

16. The Tribunal emphasised that the recommendations should be implemented as a 

package to restore a fair and reasonable balance between Māori interests and those in 

the wider public in te takutai moana. ‘Cherry-picking’ of select recommendations 

would not restore the balance required by the Principles.8  

17. The general election on 14 October 2023 resulted in Aotearoa New Zealand’s first 

formal three-party coalition government (“the Coalition”) comprising the New Zealand 

National Party (“National”), the ACT Party (“Act”) and New Zealand First (“NZ 

First”).9  

18. The Coalition details are recorded in two separate coalition agreements, one between 

National and Act (“Nat-Act Agreement”), and one between National and NZ First 

(“Nat-NZ First Agreement”, together called “the Agreements”).10  

19. In the Nat – NZ First Agreement one of the agreed policies under “Equal Citizenship” 

is as follows: 

To uphold the principles of liberal democracy, including equal citizenship and 

parliamentary sovereignty, the Parties will… 

 
7 Waitangi Tribunal Tribunal releases second report on marine and coastal area regime 
<www.waitangitribunal.govt.nz>.  
8 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 
2660, 2023) at 238. 
9 The 54th New Zealand Parliament opened on the 5 December 2023. 
10 The Agreements have some similarities and some differences. The differences between them   have caused 
some confusion. See Andrew Geddis “The coalition deals leave a lot to be fought over in the next three years” 
(24 November 2023): The Spinoff <www.thespinoff.co.nz/politics/24-11-2023/the-coalition-deals-leave-a-lot-to-
be-fought-over-in-the-next-three years>.  



Amend Section 58 of the Marine and Coastal Area Act to make clear 

Parliament’s original intent, in light of the judgment of the Court of Appeal 

in Whakatohea Kotahitanga Waka (Edwards) & Ors v Te Kahui and 

Whakatohea Māori Trust Board & Ors [2023] NZCA 504.11  

20. As the Court in Re Edwards has liberalised the Title Test, the objective of the 

amendment to s 58 (“the Title Test Amendment”) is to make the Title Test more 

difficult for Māori applicants to meet, and thereby reducing the number of applicants 

that could successfully be awarded a Customary Marine Title Order under s 58.  

21. The Claimants acknowledge that the Coalition has the power, and the responsibility of 

a democratically elected government to govern in accordance with its policies and 

priorities. However, such powers are never unbridled. It is trite law that there are 

always some constraints, generally, in the form of basic human rights norms, 

surrounding the exercise of both executive and parliamentary power. One body of 

constraints stem from the Crown’s obligations under Aotearoa New Zealand’s founding 

constitutional document, te Tiriti/the Treaty.  

22. The Claimants say that where measures have been implemented by previous 

governments, specifically to give effect to te Tiriti/Treaty obligations, and/or, to remedy 

past Crown breaches of te Tiriti/the Treaty (“Redress Measures”), subsequent incoming 

governments are precluded from abolishing or eroding these Redress Measures, without 

replacing them with alternative Redress Measures agreed to by Māori. This is 

particularly so where the Waitangi Tribunal has already inquired into the subject matter 

of the Redress Measures, and made clear conclusions and recommendations about te 

Tiriti/Treaty breaches. 

23. The Title Test has already been the subject of a Waitangi Tribunal Inquiry, in which 

the Tribunal deliberated upon the Test and made specific recommendations. 

24. Essentially, the rationale for the Title Test Amendment is that the Coalition 

Government disagrees with the CA’s decision in Edwards approving the grant of Title 

over large tracts of foreshore and seabed, and want to amend the MACA Act to reverse 

this. 

 
11 Nat – NZ First Agreement, page 10, at bullet point 6, sub point 6. 



25. A further issue has arisen in relation to Te Arawhiti’s administration of its new funding 

policies. The payments to historians, applicants, and lawyers are, in some instances, 

several months late, or not paid at all. This has had a negative effect on the Claimants’ 

ability to properly prosecute their applications. More recently all funding has been 

stopped except for funding for the following proceedings:  

a. applicant groups participating in scheduled substantive hearings, 

follow-up High Court hearings, and appeals in 2024/25 and 2025/26 

financial years; and 

b. applicant groups close to seeking Ministerial determination in 2024/25 

and 2025/26 financial years i.e. research completed, overlapping claims 

resolved, public consultation completed.  

26. The Claimants say that it is a breach of te Tiriti/the Treaty, and the Principles of Active 

Protection, Good Faith, and Partnership for the Title Test to be “wound back” merely 

to appease the “tyranny of the majority”. 

27. The essence of the Amended SoC is twofold. Firstly, that the Crown, by way of the 

Title Test Amendment, which has the intent of abolishing, and/or, eroding the progress 

made in the courts, has breached te Tiriti/the Treaty and the Principles as follows:  

a. by removing, and/or, eroding that progress, the Crown has, or will be, 

reinstating Crown conduct, policies and practices which have already 

been found to have breached te Tiriti/the Treaty and its Principles; 

b. failing to actively protect the Claimants’ proprietary rights, which were 

legally guaranteed under te Tiriti/the Treaty; and 

c. failing to be a good Tiriti/Treaty partner by acting in bad faith, without 

any regard for the harm to be caused to Māori, nor any cognisance of, 

nor recognition of, the basic rights of Māori as set out in te Triti/ the 

Treaty, and under international human rights norms. 

28. The Tribunal found in the MACA Inquiry that the MACA Act as it currently stands is 

deficient. The Crown’s proposed Title Test Amendment does not remedy these issues 

identified by the Tribunal, but rather exacerbates them by proposing to make the Title 

Test more restrictive than the CA has found it to be, and in doing so to expropriate 

Māori property rights.  



III: BREACHES OF TE TIRITI/ THE TREATY 

29. The relevant provisions of te Tiriti/the Treaty, and the Principles, that have been 

breached by the Crown, are: 

a. breaches of te Tiriti/the Treaty itself, by proposing policies which are in 

breach of  tino rangatiratanga, and Māori rights to their property; 

b. breaches of the Principle of Active Protection, by proposing policies 

which will have the effect of expropriating Māori property; 

c. breaching the Principle of Good Faith, by pursuing populist policies to 

appease the majority of the electorate without any regard for the basic 

Tiriti/Treaty and international human rights of Māori, who only form 

16% of the voting populace; and 

d. breaching the duty of Partnership, by failing to engage in a Tiriti/Treaty 

compliant manner with Māori. 

IV: PREJUDICE TO THE CLAIMANTS  

30. The breaches of te Tiriti/the Treaty identified above have caused, is causing, and will 

continue to cause significant and irreversible prejudice to Māori, including the 

Claimants, as follows: 

a. confiscating Māori property in the foreshore and seabed, contrary to 

what was guaranteed under te Tiriti/the Treaty.  

V: RELIEF SOUGHT  

31. The Claimants seek the following relief: 

a. a finding that it is a breach of te Tiriti/the Treaty and its Principles for 

the Crown to pursue a policy which will have the effect of confiscating 

their property; 

b. a recommendation that the Crown engage with and obtain the approval 

of the Claimants, and relevant Māori organisations, should it wish to 

pursue any policies which would prejudicially affect their existing te 

Tiriti/the Treaty rights in the foreshore and seabed;  



c. a recommendation that the Crown cease all work on the proposed 

amendments to the MACA Act; 

d. a recommendation that the Te Arawhiti should administer its funding 

policies in a way which will ensure timely payments to historians, 

applicants, and lawyers; 

e. all costs incurred as a result of bringing this Claim; and 

f. such other remedies as are warranted. 

 

VI: RIGHT TO FURTHER AMEND SOC  

32. The Claimants seek leave to add to, or amend this SoC as new information becomes 

available.  

Dated: 23 July 2024 

 

 

____________________ 

Janet Mason  
Counsel Acting 
 
 
 
 
 
 
To:    The Registrar, Waitangi Tribunal 

And to:  Counsel for the Crown on behalf of the Crown Law Office 
 
This document is filed by Janet Mason of Phoenix Law Ltd, Counsel for the Claimants.  
 
The address for service of the Claimants is at the offices of Phoenix Law Ltd,  
200 Willis Street, Wellington.  
  
Documents for Service on the Claimant may be left at the above address or may be:  
 
• Posted to PO Box 27400, Wellington; or  
• Sent by electronic mail to mason@phoenixlaw.expert, rai@phoenixlaw.expert, and 

johnson@phoenixlaw.expert   
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