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MAY IT PLEASE THE TRIBUNAL

1. This Amended Statement of Claim (ASOC) is filed on behalf of Wai 1312, a
claim by the late Karanga Pourewa, Hinemoa Pourewa, the late Tarzan Hori,
and William Hori on behalf of themselves and the descendants of Whakaki

and te hapl o Ngati Kawau (Claimants).

2. This ASOC is filed pursuant to s 6 of the Treaty of Waitangi Act 1975 and
amends the earlier statements of claim filed by the Claimants and Wai

13121

3. The original Statement of Claim was filed in 2005 and was registered as Wai
1312.2Since then, the claim has been amended several times, including for
the purposes of participating in various other inquiries. The Claimants
participated in the Wai 2660: Marine and Coastal Area (Takutai Moana) Act

2011 Kaupapa Inquiry as an interested party.

4, This ASOC amends and supports the original iteration of Wai 1312, and any
subsequent amendments it may have. It does not negate or replace the
other iterations and they should be read together for a more complete

understanding of the claim.
The Claim

5. This ASOC concerns recent and proposed changes by the Coalition
Government in relation to the Marine and Coastal Area (Takutai Moana) Act
2011 (Act), which the Claimants say are in breach of te Tiriti o Waitangi (te

Tiriti) and its principles, and are as follows:
a. The proposed amendments to the Act; and

b. The alteration of the delivery of funding by Te Arawhiti to progress

applications under the Act.

! Treaty of Waitangi Act 1975, s 6.
2Wai 1312, #1.1.
3 The latest iteration was filed in the Wai 3300 Constitutional Kaupapa Inquiry, Wai 1312 #1.1(e).
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The Claimants and their Rohe

10.

11.

Ngati Kawau have a unique part to play in the history of the Whangaroa
region. The Wai 1312 claim covers Te Rohe Potae o Whakaki, which is set

out below:*

Timata mai i Rewa-rewa-tahi, i Wai-rewa-rewa, te Roto Heke iho ki
te Kirikiri, Tatu iho ki te Awa o Tauranga. Ka huri if e hau-a-uru
tonga Waimaire, te Tutu Ka huri ki te tonga raina tika ki Hurupaki.
Haere i te Ara Para, tae noa ki te Wai Waapu, Te ana o Tou-huru-
huru, Rakau Wahi-e, Patu-anga-anga, Tau Matauri, Te Taraire, Ka
huri ki te kotiu hau-a-uru te Waiwhakapirau, Te Huia, Putataua. Ka
huri ki te hau-a-tiu, Poronui, Mangamutu Raina tika ki Ota, tae atu ki
te moana Ka marere ki te moana, Oteko, Ohauroro, Oheia, Ririwha,
Te Karaka. Ka tae ki Rewarewatahi. Ko te Rohe Potae ta na i a

Whakaki, tae noa ki ona uri.

Prior to 1840, Ngati Kawau exercised mana and tino rangatiratanga over Te
Rohe Potae o Whakaki, having acquired mana whenua over a period of time

and have continued to exercise it for many generations.®

Ngati Kawau exercised mana and tino rangatiratanga over its ancestral
lands. No other hapi could speak or make decisions for Ngati Kawau

without first being authorised by Ngati Kawau to do so.

Ngati Kawau operated their affairs independently from other hapi and in

accordance with tikanga and occupied the lands within their rohe.

Until at least the mid-nineteenth century, Ngati Kawau, exercised mana and
rangatiratanga over their lands and other Maori and Pakeha settlers lived

within the rohe on those terms.

The Claimants assert mana moana along the length of the coastal shore of
the eastern side of the Whangaroa harbour, including Mahinepua /

Stephenson Island, from where the Kaeo river meets the ocean following the

4 Claimant evidence, see for example Wai 1312, #1.1.1(b) at [2.2].
S Wai 1312, #1.1.1(b) at [2.4].
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line of the coast eastward until Te Karaka / Frenchman Rock.

12. The Claimants, on behalf of Ngati Kawau te hap, and nga uri o Whakaki,
filed an application pursuant to section 95 of the Act to enter into
negotiations with the Crown (MAC-01-01-074). The Claimants say they have
not been made aware of any of the High Court applications which overlap
with their rohe moana that have progressed to substantive hearings but are
aware through their own personal networks that preparatory work is

underway for some groups in their rohe.

Jurisdiction

13. The claim meets the elements required of a claim under section 6(1) of the

Treaty of Waitangi Act 1975, namely that:®

a. The Claimants are Maori;

b. They and other Maori have been and continue to be prejudicially
affected by Crown acts and omissions as particularised in this ASOC;

and

c. These acts and omissions are in breach of, and inconsistent with, te

Tiriti and its principles.

Principles of Te Tiriti o Waitangi

14. The Claimants assert that several principles of te Tiriti are relevant to this

present claim. They include, but are not limited to:

a. Tino Rangatiratanga;
b. Kawanatanga;

c. Partnership;

d. Active Protection;

6 Treaty of Waitangi Act 1975, s 6(1).
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15.

e. Equity; and

f. Equality.

To be clear, the principles of te Tiriti also include its terms.

First Cause of Action: Amendments to the Act

Breach

16.

In breach of te Tiriti and its principles, the Crown proposes to, unilaterally
and without any meaningful engagement with its Tiriti partner, amend
sections of the Act, significantly impacting on the Claimants’ ability to have
their customary interests recognised under Crown-imposed law, and further
limiting their ability to exercise tino rangatiratanga in respect of their rohe

moana.

Particulars

17.

18.

The background of the current issues relating to Maori customary interests
in their rohe moana goes as far back as the Court of Appeal decision in Ngati
Apa v Attorney-General,” where the Court held that the Crown’s ownership
of the foreshore and seabed was not absolute.® It was subject to customary
rights of Maori which were pre-existing in 1840 and is therefore within the
jurisdiction of the Maori Land Court to determine whether foreshore and
seabed had the status of customary Maori land.® If the Crown sought to
extinguish Maori rights, it needed to do so by statute “in clear and plain”

terms.?

In 2004, the Government passed the Foreshore and Seabed Act 2004 (FSA)
while proceedings were underway in the Maori Land Court, vesting
foreshore and seabed land in the Crown, a unilateral action which the

Tribunal, in its inquiry into the Crown’s foreshore and seabed policy, found

7[2003] NZCA 117.

8 [2003] NZCA 117 at [90].
9[2003] NZCA 117 at [90].

10 [2003] NZCA 117 at [148]-[149].
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was in breach of te Tiriti and its principles.!

19. In 2011, the Government repealed and replaced the FSA with the current
Act.?2 Under the current Act, the foreshore and seabed is not owned by
anyone, but whanau, hapa, and iwi Maori could apply to the High Court or
negotiate with the Crown for recognition of customary rights, or customary
marine title, although any such recognition did not prevent any other

already existing rights from being exercised.

20. A Tribunal inquiry into the Act found that it breached te Tiriti and its
principles, including and especially the arbitrary cut-off date of 3 April 2017,
which was set by the Crown, forcing the Claimants and other applicant
groups to apply to one or both pathways under the Act in order to protect

their customary interests in their rohe moana.

21. On 24 November 2023, of the two coalition agreements entered into, the
coalition agreement between the New Zealand National Party and the New
Zealand First Party included a clause to amend section 58 of the Act which
seeks to “reverse measures taken in recent years which have eroded the
principle of equal citizenship,” and to “make clear Parliament's original
intent”.2* This was particularly directed at the judgment of the Court of
Appeal in Whakatohea Kotahitanga Waka (Edwards) & Ors v Te Kahui (Re

Edwards).*>

22. On 25 July 2024, after significant work towards amending the Act had
already been undertaken by the Crown, the Minister for Treaty of Waitangi
Negotiations, Paul Goldsmith, issued a press release and sent a generic
letter to affected parties (together referred as the Announcement), stating

that:¥’

11 Waitangi Tribunal Report on the Crown’s Foreshore and Seabed Policy (Wai 1071, 2004).

12 Marine and Coastal Area (Takutai Moana) Act 2011, s 5.

13 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 2 Report (Wai 2660,
2023); Marine and Coastal Area (Takutai Moana) Act 2011, s 100.

4 Coalition Agreement between the National Party and the New Zealand First Party, dated 24 November 2024, at p.
10, accessed at <National ACT Agreement.pdf (nationbuilder.com)>.

15[2023] NZCA 504.

16 See Wai 3383, #1.1.1 at [44].

7 Wai 3400, #3.1.3(a), (b), and (c).
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a. The decisions of the High Court and the Court of Appeal in Re
Edwards “materially reduced the threshold” for customary marine

title;

b. Amendments will be made to section 58, section 106 (burden of
proof), the preamble, section 4 (purpose) and section 7 (Treaty of
Waitangi) to restrict the interpretation of section 58 to be “in line

with its literal wording”;

C. The drafting of the Bill is underway, with the aim of seeking Cabinet

approval for introduction of the amendment Bill in mid-September;

d. The proposed Act will be applied retrospectively to 25 July 2024, and
affect all undetermined applications, including the applications
already before the High Court that have been heard but where there

are no judgements; and

e. Minister Goldsmith “seeks feedback on the proposed amendments
by Thursday 15 August 2024” from applicant groups, even though

some changes were already approved by Cabinet.

23. The Claimants have not been engaged with by the Crown in respect of the
proposed amendments to the Act, contrary to te Tiriti and contrary to the
Crown’s own engagement framework which requires it to engage and
partner with Maori where Maori interests are significantly affected.!® As
noted, significant work had already been undertaken prior to the
Announcement without the prior knowledge or involvement of the

Claimants, other M3ori applicants, and Maori in general.’®

24, The changing of the Crown’s own self-created scheme for recognition of the
customary marine title in the middle of a costly and time-intensive process,
and also applying some of the changes retrospectively, is a breach of
constitutional principles of good government and the rule of law, which the

Claimants are entitled to rely on, and which should deliver consistent

18 Te Arawhiti Crown Engagement with Mdori 1 October 2024, accessed at <Engagement Summary 011018

(tearawhiti.govt.nz)>
19 Wai 3400, #3.1.3(b) and (c).
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outcomes for all applicants.

Second Cause of Action: Failure to deliver an appropriate funding scheme for

applicants under the Act

Breach

25. The Crown, in breach of te Tiriti and its principles, failed to design and
deliver a funding scheme that is purported to enable applicants under the
Act to either participate in High Court proceedings (HC Pathway), or
adequately prepare to enter into Crown negotiations (CE Pathway) pursuant
to the Act.

Particulars

26. The Crown has established a system to provide funding to applicants in the

HC and CE Pathways seeking to have their customary interests in the marine
and coastal area recognised. Funding is provided and operates through a
funding scheme created and allocated according to criteria set by the Crown

and managed by Te Arawhiti (Funding Scheme).

27. Previous iterations of the Funding Scheme, similarly set by the Crown and
managed by Te Arawhiti, have already been subject to Tribunal inquiry,
which found that the funding scheme at the time was in breach of te Tiriti
and its principles.? Since then, the Funding Scheme has been revised,
intended to cover the ‘actual and reasonable costs’ directly related to
preparing for and participating in HC Pathway, though it was not clear
whether the same funding could be accessed by applicants in the CE

Pathway

28. In July 2024, Te Arawhiti announced a review and change to the funding
policy and that funding available through the scheme will be severely

limited, effective from 1 July 2024.%

20 Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 1 Report (Wai 2660, 2020)
at p. 129-134.
21 Te Arawhiti Takutai Moana Financial Assistance Scheme — Update to Applicants dated July 2024.
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29. The Claimants, being CE Pathway-only applicants, have not been able to
participate fully in any High Court proceedings that are adjacent or overlap
with their rohe moana due to the lack of clarity in relation to funding CE

Pathway applicants.

30. However, it is clear to the Claimants that the impact on them and all Maori
applicants in either or both pathways is that there will be insufficient
funding to progress their applications, to gather research and evidence, in
pursuit of protecting their customary interests by participating in the
hearing of those applications in the High Court or within negotiations with

the Crown whenever those might eventually occur, if ever.

Prejudice

31. The Claimants say that the Crown’s actions and inactions as outlined in the
causes of action above, have resulted, and will continue to result, in
significant and irreversible prejudice to the Claimants, including, but not

limited to:

a. Any proposed amendment to section 58 and other sections of the
Act will cause significant prejudice to the Maori applicants, including
the Claimants, who have participated in the processes under the Act
since 2017, but who have not already received orders for customary

marine title by either pathway; and

b. The lack of engagement from the Crown in respect of the Funding
Scheme both leaves the Claimants unable to proceed with their
application in the CE Pathway and limits their ability to protect their
customary interests in overlapping High Court proceedings with no

alternative funding stream available.

Relief

32. The Claimants seek the following findings:

a. That the claim is well-founded;
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33.

b. That the facts are in the Claimants’ favour; and

C. That the processes the subjects of the causes of action and the
resulting prejudice caused to the Claimants are inconsistent with te

Tiriti and its principles.

The Claimants seek the following recommendations, that:

a. the Crown cease work on the proposed amendments to section 58
and other sections of the Act and await the outcome of the

impending Supreme Court proceedings;

b. the Crown engage, not merely consult, with the Claimants, and
other applicants under the Act, as equal partners in respect of any

changes to be made to the Act;

C. the Crown provide adequate funding for the applicants to progress
their applications in both pathways and to do so in a reasonable

time frame;

d. the Crown provide clarity around funding policies, including clarity
on funding for applicants who are only in the CE Pathway, and
engage, not merely consult, with Maori nationally and the Claimants

specifically prior to making any changes to the Funding Scheme; and

e. Any other recommendations the Tribunal sees fit.
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10

Leave to Amend

34, The Claimants seek leave to further amend this Statement of Claim in light
of research, evidence, submissions or other material, which may come to

light during the preparation and presentation of this claim in this inquiry.

Dated at Wellington this 2" day of August 2024

/ ‘/‘;} ‘ /é// ///j,/qu
T

Dr B D Gilling and R M A Soriano
Counsel for the Claimants

This AMENDED STATEMENT OF CLAIM is filed by Dr B D Gilling, Solicitor, of Mahony
Horner Lawyers, Counsel for the Claimants. The address for service for the Claimants

is Level 9, 3-11 Hunter Street, Wellington, 6011.

Documents for service on the Claimants can be left at that address or may be:

(i) Posted to the Solicitor at PO BOX 24515, Wellington; or

(ii) Transmitted to the Solicitor by email at: bryan.gilling@mhlaw.co.nz
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