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Kaiwhakawā	Matua	|	Hon	Chief	Judge	Fox	
Tumuaki	
Te	Rōpū	Whakamana	I	Te	Tiriti	O	Waitangi	
Te	Whanganui	ā	Tara	|	Wellington	6011	
	
By	email	c-:	Natalya	Holmes-Mustart,	Deputy	Registrar,	Natalya.Holmes-
Mustart@justice.govt.nz;	Estelle	Fiso-Waters,	Kaiwhakahaere,	Te	Rōpū	Kaiuiuinga	me	Te	
Rōpū	Kairēhita	|	Manager,	Claims	&	Registry	Team, Estelle.Fiso-Waters@justice.govt.nz	 
	

Tēnā	koe	e	te	Kaiwhakawā		

WAI	3300	-	Preliminary	issues	arising	from	independent	document	review	

1. Further	 to	 the	Memorandum-Directions	 of	 4	 April	 2025	Wai	 3300,	 #2.6.50,	 and	my	
emailed	communication	with	the	Registry,	I	am	writing	to	set	out	a	preliminary	issue	
that	has	arisen	in	my	review	of	documents	and	two	suggested	options	that	may	assist	
in	the	inquiry.	

Steps	taken	to	date	

2. I	have	received	and	read		a	total	of	70	documents	for	review	from	the	Crown	that	have	
been	and/or	are	sought	to	be	withheld	in	whole	or	in	part:	

(a) The	26	documents	 listed	 in	 the	Ministry	 of	 Justice	 affidavit,	 omitting	 the	
drafts	of	a	Cabinet	paper	and	attachments	to	those	drafts;	and	

(b) A	further	54	documents,	which	follow	the	indication	given	by	the	Crown	in	
its	3	April	memorandum	at	[10]-[11].	

2.2. I	have	also,	as	directed:	

(a) Met	with	and	received	both	comment	and	written	materials	from	claimant	
counsel.	I	will	set	these	out	in	detail	in	my	report	but,	as	might	be	expected,	
these	canvassed:	

(i) The	applicable	legal	tests	for	withholding	/	disclosure;	

(ii) Information	already	disclosed	by	the	Crown;	and	

(iii) While	 claimant	 counsel	 have	 not	 had	 access	 to	 the	 withheld	
documents	and	parts	of	documents,	some	comment	on	the	issues	that	
those	documents	might	be	expected	to	address;	and	

(b) Met	with	Crown	counsel	and	the	Ministry	of	Justice	and:	
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(i) I	provided	an	initial	written	comment	on	the	grounds	to	withhold	the	
first	tranche	of	26	listed	documents	and	received	a	written	response;		

(ii) Discussed	the	overall	basis	on	which	 the	Crown	sought	 to	withhold	
particular	material;	and	

(iii) As	below,	discussed	the	stage	of	the	policy	process.	

Preliminary	issue	–	stage	and	content	of	Crown	policy	process	

3. The	point	that	has	arisen	in	my	review	of	the	documents	provided	and	then	in	the	course	
of	discussion	with	Crown	counsel	of	those	documents	is	that,	put	short:	

3.1. The	Crown	policy	process	is	still	at	the	stage	of	formulating	proposals	for	Cabinet	
decisions	on	what	the	Crown	has	described	to	me	as:	

“…	arrangements	for	undertaking	a	review	…”	

that	 is,	 it	 is	 still	 concerned	 with	 formulating	 a	 Cabinet	 paper	 concerned	 with	
procedural	 and	 framing	 issues	 described	 in	 the	 previous	 9	 September	 2024	
Cabinet	paper	as	(disclosed	as	#A30)	at	p	6:	

“…	detailed	arrangements	on	governance	for	the	review,	a	framework	for	
agencies	to	assess	references	to	Treaty	principles	in	legislation	they	administer,	
and	options	for	timeframes	and	priorities	for	the	review.”	

that	 is,	 it	has	not	yet	progressed	to	substantive	proposals	 for	review	of	and/or	
change	to	the	listed	statutory	references.	

3.2. What	that	indicates	to	me	–	with	the	caveat	that	I	have	had	to	come	up	to	speed	
with	the	Inquiry	at	this	stage	–	is	that	there	may	have	some	lack	of	clarity	in	some	
of	 the	 Crown	 statements	 about	 the	 stage	 of	 the	 review	 process.	 Notably,	 the	
Tribunal	had	directed	(Wai	3300,	#2.6.41	at	[54]):	

“…	the	Crown	is	to	provide	evidence	from	the	Director	Policy	for	the	Ministry	of	
Justice	on	how	it	intends	to	implement	the	Waitangi	Tribunal’s	
Recommendations	from	our	interim	report	Ngā	Mātāpono	–	The	Principles.	If	it	
is	unable	to	adopt	those	recommendations,	the	Crown	should	advise	what	
alternative	specific	actions	and	policy	process	it	will	adopt	with	respect	to	
these	clauses	by	reference	to	the	following	selected	statutes:	

(a)		 Conservation	Act	1987,	s	4.	

(b)		 Crown	Minerals	Act	1991,	s	4.	

(c)		 Resource	Management	Act	1991,	s	8.	

(d)		 Heritage	NZ	Pou	Here	Taonga	Act	2014,	s	7.	

(e)		 Exclusive	Economic	Zone	and	Continental	Shelf	(Environmental	Effects)	
Act	2012,	subpart	2.”	
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and	made	further	directions	and	more	detailed	direction	on	20	February	for	the	
disclosure	of	particular	documents.1	The	later	Crown	24	February	memorandum	
included	the	statement	that	(Wai	3300,	#3.2.180,	paras	[5]-	[6],	my	emphases):	

“the	Crown	infers	from	the	evidence	sought	by	the	Tribunal	that	the	purpose	of	
that	hearing	is	to	address	how	the	Crown:	

‘…	intends	to	implement	the	Waitangi	Tribunal’s	Recommendations	…’	

On	16	September	2024,	the	Crown	filed	a	memorandum	attaching	documents,	
including	the	9	September	Cabinet	paper	…	This	disclosed	amongst	other	things	
that	Cabinet	had	decided	to	progress	the	review.	In	so	deciding,	Government	
chose	not	to	implement	certain	recommendations	in	Ngā	Mātāpono	-	The	
Principles,	namely	recommendations	to	pause	the	Review	process	and	to,	in	
essence,	start	again."	

3.3. The	result	is	that:	

(a) This	 may	 have	 been	 taken	 to	 suggest	 that	 there	 is	 current	 substantive	
review	 work	 about	 particular	 statutory	 provisions	 contained	 in	 the	
documents	sought	to	be	withheld;	but	

(b) As	above	and	without	going	 into	the	detail	of	 the	documents,	 the	current	
policy	work	is	still	directed	to	formulate	proposals	for	“arrangements	…	for	
the	review”	–	that	is,	the	process,	scope	and	approach	of	the	review	–	to	be	
set	by	planned	Cabinet	decisions.		

4. The	practical	issue	that	this	raises	for	the	review	is	that:	

4.1. Because	 current	work	 on	 policy	 proposals	 are	 concerned	with	 those	 “detailed	
arrangements”	and	that	work	is	yet	to	be	decided	upon	by	Cabinet,	there	likely	is	
a	basis	to	withhold	a	very	large	proportion	of	that	current	work.	

4.2. The	parts	 of	 documents	 that	 the	Crown	proposes	 to	 disclose	 and	 such	 further	
documents	and	parts	that,	following	discussion	with	me,	the	Crown	may	no	longer	
seek	to	withhold	are:	

(a) Limited	 in	 their	 content	 –	 for	 example,	 and	 without	 going	 into	 detail,	
whether	work	on	a	given	statutory	reference	is	to	be	undertaken	by	one	or	
other	particular	ministry;	and/or	

(b) Possibly	of	limited	use,	because	of	the	lack	of	context.	

4.3. The	further	possible	point	–	but	very	much	a	matter	for	the	Tribunal	–	is	that	the	
focus	of	the	Tribunal’s	inquiry	upon	(Wai	3300,	#2.6.41	at	[54]):	

 
1		 [12](a)-(b):	
	 	 “(a)	all	TPOG	documents,	Ministerial	briefings,	notes,	and	materials	relating	to	the	legislative	

review	of	the	Treaty	clauses	pertaining	to	the	five	statutes	that	I	specified	in	my	direction	dated	
13	February	2025.	They	are	to	include	papers	that	have	informed	the	Cabinet	paper	mentioned	
by	Crown	counsel	in	their	20	February	2025	memorandum	(Wai	3300,	#3.2.179);	and	

	 	 (b)	all	documents	and	materials	relating	to	the	policy	decision	of	the	Treaty	clause	review	as	they	
relate	to	the	five	statutes	I	specified	in	my	direction	dated	13	February	2025.	
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“[the	Crown’s]	alternative	specific	actions	and	policy	process	it	will	adopt	with	
respect	to	these	clauses	by	reference	to	the	following	selected	statutes”	

would	likely	be	able	to	be	more	clearly	and	robustly	considered	once	the	Cabinet	
decisions	 about	 “detailed	 arrangements”	 for	 the	 review	 have	 been	made:	 as	 I	
understand	 the	Crown	process,	 the	 “specific	 actions	 and	policy	process”	 about	
particular	statutes	will	come	after	those	“arrangements”	decisions.	

Suggested	options	

5. The	two	ways	forward	that	I	can	see	are	either	that:	

5.1. I	can	bring	the	current	document-by-document	review	process	to	a	conclusion,	
but	with	the	complications	that	–	as	above:	

(a) I	anticipate	 that	only	a	 limited	amount	of	 the	content	can	be	disclosed	 in	
terms	of	s	70	of	the	Evidence	Act	2006;	and	

(b) That	content	is,	both	because	it	is	concerned	with	“detailed	arrangements”	
and	because	the	Cabinet	paper	drafts	remain	withheld,	likely	of	limited	use;	
or	

5.2. The	 Tribunal	 might	 consider	 whether	 to	 wait	 on	 the	 Cabinet	 decisions	 and	
consequent	release	of	 the	Cabinet	papers	and,	 to	give	some	reassurance	 to	 the	
Tribunal	and	to	claimant	counsel:	

(a) The	Crown	could	provide	a	clearer	and	more	informative	statement	of	the	
current	state	of	the	work;	and	

(b) I	could	provide	some	independent	verification	of	 that	by	reference	to	the	
Crown	documents:	

and	these	could	then	be	considered	by	you,	the	Tribunal	and/or	claimants.	

6. In	either	case:	

6.1. I	 apologise	 again	 that	 that	 preliminary	 issue,	 together	with	 the	 provision	 of	 a	
significant	 number	 of	 additional	 documents	 by	 the	 Crown,	 has	 delayed	 my	
completion	of	the	review	past	the	15	April	date	directed;	but	

6.2. I	should	be	able	to	carry	out	either	of	the	steps	set	out	above	in	the	course	of	next	
week.	

7. I	would	be	happy	to	discuss	or	otherwise	assist	as	suits.	

Nāku	noa,	nā	
	
	
	
Ben	Keith	 	
	
	




