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MAY IT PLEASE THE TRIBUNAL:

1. As directed by the Tribunal,® this memorandum provides the Crown’s
response to the Wai 745 claimants’ application for a priority hearing into

their claims relating to the Fast-track Approvals Act 2024.2

2. The Crown does not oppose the claimants’ application for priority but
suggests that the Tribunal’s determination of the application should be

done with a careful approach to inquiry planning in mind.

3. Accordingly, and with the aim of assisting the Tribunal in its determination

of the application, this memorandum:

3.1 Discusses the background and purpose of the Act and its

operation to date.

3.2 Identifies matters relevant to determination of the application

and wider inquiry planning.

The Fast-track Approvals Act 2024
Overview and purpose of the Act

4, The Fast-track Approvals Act came into force on 24 December 2024.

5. The Government’s intention in promoting the legislation was to establish a
fast-track pathway for resource consents and other approvals under the
Resource Management Act 1991, and that the regime would be a “one-
stop shop” for approvals under other legislation.® Large and complex
infrastructure and development projects typically require a number of

approvals, possibly under more than one Act.

6. Reflecting Cabinet’s decisions on the policy objectives of the legislation, s 3
of the Act states that its purpose is to “to facilitate the delivery of
infrastructure and development projects with significant regional or

national benefits”. By contrast, the purpose of the Resource Management

1 Wai 3450, #2.5.7.
2 Wai 745, #3.1.5 and Wai 745, #1.1(v).
3 See for example the Cabinet minute “A Permanent Fast-track Consenting Regime for Regional and National Projects

of Significance”, dated 23 January 2024 at [8] and [9], in Document 14 of the proactively released bundle of materials
available at <Tranche-2-Mfe-Fast-track-proactive-release-documents.pdf>. The “other legislation” includes: Crown
Minerals Act 1991, Conservation Act 1987, and Fisheries Act 1996.
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https://environment.govt.nz/assets/publications/Tranche-2-Mfe-Fast-track-proactive-release-documents.pdf

Act 1991 is “to promote the sustainable management of natural and

physical resources”.*

Treaty considerations

7.

Section 7 of the Act provides that decision makers must act in a manner
consistent with the obligations arising under existing Treaty settlements
and customary rights recognised under the Marine and Coastal Area
(Takutai Moana) Act 2011 and Nga Rohe Moana o Nga Hapi o Ngati Porou
Act 2019.

As part of the fast-track referral process, the Minister for Infrastructure
must obtain and consider a report prepared by the Ministry for the
Environment (MfE) under s 18 of the Act. The matters that must be

included in the report are listed in s 18(2), and include:®

8.1 any relevant iwi authorities and relevant Treaty settlement
entities;
8.2 any Treaty settlements that relate to land, species of plants or

animals, or other resources within the project area;

8.3 the relevant principles and provisions in those Treaty settlements,
including those that relate to the composition of a decision-
making body for the purposes of the Resource Management Act

1991;

8.4 any recognised negotiation mandates for, or current negotiations

for, Treaty settlements that relate to the project area; and
8.5 any other Maori groups with relevant interests.

Section 53 of the Act provides that a panel set up to determine an

application must invite comments from a range of groups (including
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Section 5(1). Sub-section (2) defines “sustainable management” to mean “managing the use, development, and
protection of natural and physical resources in a way, or at a rate, which enables people and communities to provide
for their social, economic, and cultural well-being and for their health and safety while—

(a) sustaining the potential of natural and physical resources (excluding minerals) to meet the reasonably foreseeable
needs of future generations; and

(b) safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and
(c) avoiding, remedying, or mitigating any adverse effects of activities on the environment.”
Fast-track Approvals Act 2024, s 18(2)(a)-(d) and (k).



relevant iwi authorities and relevant Treaty settlement entities.® The panel
may also choose to invite further comment from any person or group

considered appropriate.’

Processes under the Act

Listed projects and referral projects

10.

11.

12.

13.

The Act establishes two pathways for applicants seeking to use the fast-
track process to obtain approvals for their projects, referred to here as

listed projects and referral projects.

Listed projects are those listed in sch 2 of the Act. Groups were able to
apply to have their projects listed in the Act. An independent advisory
group recommended 199 projects for inclusion and Cabinet subsequently

agreed to the list of 149 projects now included in sch 2.8

A referral project is a project in respect of which an application has been
made under s 13 of the Act to use the fast-track approvals process and has
been referred to the fast-track approvals process by the Minister for
Infrastructure. All projects not listed in sch 2 of the Act must go through

the referral application process.

Under s 13, a party may apply to use the fast-track approvals process by
lodging a referral application with the Secretary for the Environment.
Criteria for the making of an application are set out in that section. If MfE
determines that the requirements of s 13 have been met and that the
application is within scope (i.e., it meets the requirements of s 22), it passes
the application to the Minister for Infrastructure.® The Minister must follow
the process set out at ss 15 to 19 of the Act in considering an application,
which includes inviting comments from local authorities and identified

Maori groups, and reporting on Treaty settlements and other obligations.
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See Fast-track Approvals Act 2024, s 53(2)(b)-(c).
Fast-track Approvals Act 2024, s 53(3).

Publicly available information on this process is available online at <Fast-track projects released | Beehive.govt.nz>
and <Fact Sheet - Fast-track Schedule 2 Projects.pdf>.

Under s 14, “within scope” means capable of satisfying the criteria in s 22 and not appearing to involve an ineligible
activity.


https://www.beehive.govt.nz/release/fast-track-projects-released
https://www.beehive.govt.nz/sites/default/files/2024-10/Fact%20Sheet%20-%20Fast-track%20Schedule%202%20Projects.pdf

If satisfied that the relevant criteria have been met, the Minister may refer

the whole or part of the project to the fast-track approvals process.

Substantive applications

14.

15.

16.

17.

Only a listed project or referral project may make a substantive application,
which is an application under section 42 for one or more fast-track
approvals. Until a substantive application is made, a project will not be
considered for a fast-track approval; actions taken in seeking to be listed

or referred are only preliminary.

Under section 42 of the Act, substantive applications for listed projects and
referral projects are lodged with the Environmental Protection Agency
(EPA), being the agency responsible for the substantive application

process.0

Section 43(2) requires a substantive application for a listed project to
provide the information required by s 13(4) for a referral application. To
that end, all applications will provide information related to their
projections including lists of relevant iwi authorities, Treaty settlement
entities, and applicant groups under the MACA Act, a list of any Treaty
settlements that apply to the project area, and a summary of the relevant

principles and provisions in those settlements.

A substantive application is assessed by the EPA for completeness and
other matters before an expert panel is established in accordance with
sch 3 of the Act to hear and determine it.!! The Panel Convener establishes
a panel under s 50 once the substantive application has been deemed
complete under s 46. There is no time frame for this step and the Panel

Convener therefore maintains a discretion.

10

11

MfE is not responsible for this process. Consequently, MfE does not hold information on substantive applications.

Schedule 3 of the Act requires panels to have no more than four members, one of whom is a suitably qualified lawyer
or planner with experience in relevant law to be the chairperson of a panel. Panels consider, and make decisions on

the approvals sought in, 1 or more substantive applications.
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https://www.legislation.govt.nz/act/public/2024/0056/latest/whole.html#LMS943280

18. As well as setting up panels, determining their membership and setting
time frames, the Panel Convener has an ongoing role working with the EPA

to obtain advice and reports to assist a panel with its determination.!?

19. The Act sets out timeframes and deadlines for the substantive application
process once an application has been submitted to the EPA and a panel has

been set up to make decisions on the application:

19.1 Section 53 provides that the panel must invite comments no later

than 10 working days after it has been set up.

19.2 Section 54 provides 20 working days for those invited to provide

comments to provide those comments.

19.3 Section 79 provides that the panel must issue decision documents
within 30 working days of receiving comments, or within the time

frame set by the Panel Convener.

19.4 The Panel Convener maintains a discretion to set a timeframe as
considered appropriate for the complexity of the approvals sought
and this may be longer than the 30 working days otherwise
specified in section 79. A timeframe set by the Panel Convener
must be appropriate to the requirements of the application and
the Panel Convener must first consult with relevant administering

agencies before setting that timeframe.

20. In accordance with the above, the time taken from a panel being set up to
making decisions is therefore 60 working days, as a baseline.'> However,
this time may be shorter or longer if the Panel Convener sets a timeframe
for a panel to issue decisions. While counsel have noted below that three
projects are “in progress”, at the time of filing this memorandum no panels

had been set up and therefore timeframes have not been triggered.

21. The Act specifies that a person or group must be invited to comment on an

application. While there is a discrete list of parties who must be invited to

12 See Fast-track Approvals Act 2024, ss 50-52, 79, and sch 3.

13 10 working days to invite comments, 20 working days for comments to be provided, and 30 working days for the
Panel to issue its decision.
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22.

23.

comment under s 53(2), s 53(3) also provides the panel with a discretion to

invite other parties to comment if they consider it appropriate.

The Act creates specified pathways for input from Maori groups, such as
providing written comments under s 53, providing further information to
the panel if requested under s 67(1)(a)(iv), and providing comments on
draft conditions under s 70. Unlike the RMA, the Act does not require
public notification of a substantive application or provide the opportunity
for any person to submit or comment. Under s 81, comments received
under ss 53, 67, and 70 are compulsory considerations for a panel when

making a decision on a substantive application.'*

Section 99 of the Act establishes an appeal pathway following a decision of
a panel. Appeals may be brought only by specified persons, including those
who provided a comment to the panel, and may only be on a question of

law.

Operation of the Act to date

24,

25.

26.

Applicants have been able to file substantive applications for their listed
projects since 7 February 2025. The Panel Convener and Associate Panel

Conveners were also announced on 7 February 2025.%°

All projects listed or referred under the Act and their current status are
indicated on the public fast-track approvals website.’® As at the time of
filing, that website shows three projects “in progress” and all others
“listed”.” None of the “in progress” projects is in Northland although there

are listed projects in Northland.

The website also indicates that the Panel Convener is currently giving
consideration to the nature and scope of her role, how hearings will

progress, the composition of panels, and how to exercise her discretion

14

15

16

17

Section 81(2)(a) states that “For the purpose of making the decision, the panel..must consider the substantive
application and any advice, report, comment, or other information received

https://www.beehive.govt.nz/release/fast-track-accelerate-economic-growth-starts-
today#:~:text=%E2%80%9CThe%20Government%20has%20appointed%20retired,environmental%20and%20resour
ce%20management%20litigation.

https://www.fasttrack.govt.nz/projects?query=%21showall

The “in progress” projects are Bledisloe North Wharf and Fergusson North Berth Extension in Auckland, Delmore
residential subdivision in Auckland, and Maitahi Village residential development in Tasman/Nelson.

8508287


https://www.beehive.govt.nz/release/fast-track-accelerate-economic-growth-starts-today#:~:text=%E2%80%9CThe%20Government%20has%20appointed%20retired,environmental%20and%20resource%20management%20litigation
https://www.beehive.govt.nz/release/fast-track-accelerate-economic-growth-starts-today#:~:text=%E2%80%9CThe%20Government%20has%20appointed%20retired,environmental%20and%20resource%20management%20litigation
https://www.beehive.govt.nz/release/fast-track-accelerate-economic-growth-starts-today#:~:text=%E2%80%9CThe%20Government%20has%20appointed%20retired,environmental%20and%20resource%20management%20litigation
https://www.fasttrack.govt.nz/projects?query=%21showall

27.

28.

regarding time frames for decisions. A recent Minute of the Panel
Convener, dated 24 April 2025,'® waives privilege in, and allows the release

of a legal opinion obtained by the Panel Convener.?®

The opinion contains useful information that would not have been
available to the claimants at the time of filing their amended statement of

claim.

The Panel Convener also issues minutes in relation to projects and their
progress, which are published online and publicly available. These give an
indication of the process steps taken before a panel is set up and any
statutory deadlines commence. Recent minutes suggest two panels may

be set up this week, beginning 5 May 2025.%°

Considerations for priority and planning

29.

30.

Prioritisation of a claim for inquiry and reporting is at the discretion of the
relevant Tribunal panel.?! Unlike an application for urgency, the Guide to
Practice and Procedure provides only guidance, rather than criteria to be

met.

Patuharakeke have addressed their readiness to proceed and their
concerns about imminent prejudice. Imminent prejudice more strictly
forms part of the test for urgency, but may fall within the Tribunal’s
consideration of “any other relevant factors” when deciding on the priority

to be given to a claim. This factor is addressed further below.

The impact on the wider inquiry

31.

As noted, the Crown does not oppose the application for priority but the

place of the Act in the wider legislative scheme, its complex operation, and

18

Minute of Panel Convener - Release of a legal opinion.

19 That opinion, dated 23 April 2025, is available online <Roles-and-Powers-of-the-Fast-track-Approvals-Act-Panel-

Convener-Kitt-Littlejohn Redacted.pdf> and concerns a number of operational matters, in including development of

a Guidance (Practice) Note and quasi-inquisitorial approaches that may be available under the Fast-track Approvals

Act 2024.

20 Those panels are for projects outside the claimants’ area of interest. The minutes for the Delmore project may be

21
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accessed online at <Correspondence | Fast-track website> and the minutes for the Maitahi Village project may be
accessed online at < Correspondence | Fast-track website >.

Waitangi Tribunal Guide to Practice and Procedure (August 2023) at [3.15].



https://www.fasttrack.govt.nz/__data/assets/pdf_file/0013/3334/Minute-of-Panel-Convener-Release-of-a-legal-opinion.pdf
https://www.fasttrack.govt.nz/__data/assets/pdf_file/0014/3335/Roles-and-Powers-of-the-Fast-track-Approvals-Act-Panel-Convener-Kitt-Littlejohn_Redacted.pdf
https://www.fasttrack.govt.nz/__data/assets/pdf_file/0014/3335/Roles-and-Powers-of-the-Fast-track-Approvals-Act-Panel-Convener-Kitt-Littlejohn_Redacted.pdf
https://www.fasttrack.govt.nz/projects/delmore/correspondence
https://www.fasttrack.govt.nz/projects/maitahi-village/correspondence

32.

33.

the impact on inquiry planning bear consideration in the Tribunal’s

decision.

In at least one recent inquiry, the Tribunal has undertaken a priority inquiry
into an issue while a substantive stage of the larger kaupapa inquiry has
run in parallel.?? The claimants have not suggested that the Tribunal should
consider running wider inquiry planning in parallel to a priority inquiry into
fast-track. Regardless, such an approach may not be the most appropriate
at this early stage of the inquiry and a sequential approach will be easier

for all parties to resource.

However, if the Tribunal grants priority to this claim, the focus will likely be
drawn away from the wider kaupapa inquiry for the duration of the priority
inquiry. The views of other participants in the Wai 3450 kaupapa inquiry
will naturally be relevant to this determination. As those other responses
are due for filing alongside the Crown, they have not been considered in

the preparation of this memorandum.

Understanding the landscape

34.

35.

The Act is intended to operate as its own regime to enable consenting
efficiency and facilitate the delivery of infrastructure and development
projects. It is noted above that the purpose of the Act differs from the
purpose of other consenting acts, such as the RMA. However, the Act and
its regime are complex and draw together the operation of a number of
sophisticated schemes across resource management legislation, including
the Resource Management Act, the Conservation Act, Heritage New

Zealand Pouhere Taonga Act, and the Crown Minerals Act.

It is not necessary to understand the operation of these Acts in order to
consider the Fast-track Approvals Act, but it may be beneficial to the
Tribunal to have a general understanding of the resource management

landscape. In addition, and as described in overview above, the Act

22 The priority inquiry into the disestablishment of Te Aka Whai Ora occurred in parallel to the Disability Stage of the
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Health Kaupapa Inquiry.



36.

37.

establishes a number of complex processes. These will require further and

more detailed articulation to carefully describe the regime.

There may also be value in the Tribunal commencing its inquiry by
obtaining a foundational understanding of the natural resource and
environmental management regime from Crown and claimant submission

and evidence, before focusing its attention on particular claims.

Care should be taken before prioritising any particular claim or issue at this
very early stage in this kaupapa inquiry without broader planning for how
the inquiry should unfold and how the Tribunal can obtain the greatest

benefit from participating parties.

Timetabling

38.

39.

This memorandum has provided information on the operation of the Fast-
track Approvals Act for the benefit of the Tribunal in determining the

application for priority. However, that information is necessarily high-level.

Exploration of the policy development process for the Act, and explanation
of its operation will require detailed and involved evidence and submission
from the Crown. No doubt, the claimants will want to respond to that. Any
timetabling of a priority inquiry must allow for sufficient time to prepare
the necessary information on a very complex regime. The information
currently available about statutory deadlines and setting up of panels
outlined above suggests that the Tribunal has time to consider planning

and timetabling in determining this application for priority.

Imminent prejudice

40.
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At [14]—-[20] above, the Crown has set out relevant statutory deadlines in
the Act and how they are triggered. At [24]-[28], the Crown has reviewed
current publicly available information on panels being set up (as explained,
under the Act the Crown is not responsible for these processes). While the
claimants have indicated their concerns about imminent prejudice, this
publicly available material suggests that statutory deadlines will not be

triggered for projects in the claimant’s rohe in the short term.



41.

10

It appears from the process followed to date that the Panel Convener will
issue a minute when she starts to consider setting up a panel for a project.
Relevant preliminary matters will be dealt with and then announced
through the publication of minutes. Only the three “in progress” projects
have received such treatment so far, but panels have not yet been set up
and statutory deadlines triggered. The Tribunal may conclude from these

factors any potential prejudice is not as imminent as claimants suggest.

6 May 2025

TO:

'\_TVL/UVL'E/!E/\/; ~——

‘\C_-]JMerin / D Hunt
Counsel for the Crown

The Registrar, Waitangi Tribunal

AND TO: Claimant Counsel
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