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Ka tika a mua, ka tika a muri

E nga Minita e noho mai na i runga i téra taumata tiketike, e mihi whakaiti ana matou ki a
koutou katoa.

We enclose in accordance with section 6(5) of the Treaty of Waitangi Act 1975 a sealed copy
of our report on the claims participating in the Regulatory Standards Bill Urgent Inquiry (Wali
3470).

The whakataukl recorded above “Ka tika a mua, ka tika a muri” is often translated as: “When
the back of the house is good, the front of the house will run smooth.” This whakataukT speaks
to the importance of working together and being aware of the needs and aspirations of both
sides. It speaks to the importance of mana and mutual respect, acknowledging the different
roles parties play, but for a mutually beneficial outcome. It also shares the caution, that if those
at the front do not ensure they work in partnership with those around them, they put at risk the
mana of the collective.

On 28 April 2025 we granted the claimants’ application for an urgent inquiry and set their claim
down for a one-day hearing on 6 June 2025. On 7 May 2025 Crown counsel advised the
Tribunal that Cabinet would be considering the proposed Regulatory Standards Bill on 19 May
2025, with the intention of introducing the Bill shortly after subject to Cabinet approval.
Referring to the limitations on the Tribunal’s jurisdiction, as provided for in section 6(6) of the
1975 Act, the Crown invited us to consider issuing our report on the papers or convening an



earlier hearing. That same day the claimants requested we convene a hearing on
Wednesday, 14 May 2025.

A hearing by AVL was convened on 14 May 2025. This report has been prepared under
significant time constraints and is, by necessity, brief. | do not propose to summarise our
report here. However, | note our overarching recommendation that there be good faith
dialogue between the Treaty partners on the issues the Regulatory Standard Bill seeks to
address before further steps are taken.

We note that there has been significant public and media attention in this inquiry. In order to
allow the opportunity for you and your officials to consider the report and provide advice before
it becomes public, we have imposed an embargo on the report until 5:00pm, Friday, 16 May
2025.

We acknowledge the efforts of the claimants and interested parties, counsel (including counsel
for the Crown), as well as our staff, to facilitate the hearing and the production of this report in

the circumstances.

As noted in the report itself we reserve our jurisdiction to reconsider these issues should the
Regulatory Standards Bill be enacted.

Ko te kai a te Rangatira, he korero.

Naku noa, na

Judge Nathan Milner
Presiding Officer
Na Te Ropd Whakamana i te Tiriti o Waitangi



Introduction

What is at Issue?

1.

This interim report concerns the proposed Regulatory Standards Bill. This policy derives
from the commitment in the New Zealand National Party—ACT New Zealand Coalition
Agreement to pass, as soon as practicable, a Regulatory Standards Act to ‘improve the
quality of regulation’. ' This Act would introduce several principles of ‘good law-making’ by
which future legislation and regulation would be measured. There is also provision in the
proposed Bill for prior regulation and legislation to be examined for consistency with these
principles.?

Broadly, the claimants have two major concerns with the Regulatory Standards Bill. First,
they claim that the process through which the Regulatory Standards Bill policy was
developed breached the principles of te Tiriti o Waitangi/the Treaty of Waitangi due to
inadequate engagement with Maori. Secondly, they argue that if introduced, the
Regulatory Standards Act would create a ‘regulatory constitution’ that undermines te
Tiriti/the Treaty.® These issues are the focus of this interim report.

Procedural History of this Urgent Inquiry

3.

On 29 January 2025, the Tribunal received a statement of claim from the Wai 3440
claimants, who represent the Toitl te Tiriti movement.* The claimants included three
causes of action against the Crown regarding the proposed Regulatory Standards Bill. The
first concerned the ‘consultation process’ around the proposed Bill, the second concerned
the Bill's creation of a ‘regulatory constitution’, and the third concerned the way the
proposed Bill could be used to repeal all Treaty clauses in existing legislation.® As of 12
May 2025, 13,680 Maori had registered to support this claim.®

On 17 February 2025, the Tribunal received an application for urgency from the Wai 3440
claimants.” On 18 February 2025, the Tribunal chairperson Chief Judge Dr Caren Fox
appointed a Tribunal panel to both determine the application for urgency and inquire into
the claim issues, should said urgency be granted. Judge Nathan Milner was appointed as
the Presiding Officer for this inquiry. Professor Emeritus David V Williams, Kevin Prime,
Dr Hana O’Regan, Vanessa Eparaima, and Derek Fox were appointed as panel
members.®

After receiving submissions from the Crown and interested parties, Judge Milner granted
the Wai 3440 claimants’ application for urgency on 28 April 2025.° Importantly, he

1 Wai 3470, #A15 — AG2, p 4.

2 \Naj 3470, #A8, pp 1-8.

3 See generally Wai 3470, #1.1.1; Wai 3470, #1.1.2; Wai 3470, #1.1.3.
4\Wai 3470, #1.1.1, p 1.

5 \Wai 3470, #1.1.1, pp 10-14.

6 Wai 3470, #3.3.5, p [3]

7 \Wai 3470, #3.1.2, p [2].

8 \Wai 3470, #2.5.2, p 2.

9 Wai 3470, #2.5.3, pp [5]-[6].



constrained the scope of the urgent inquiry to the first two causes of actions made by the
claimants. The third cause of action was excluded — on the basis that the Treaty Clause
Review is a live issue before the Constitutional Kaupapa inquiry.'® When the urgency was
granted, a one-day hearing date for 6 June 2025 was set down.' On 1 May 2025, the
Tribunal Statement of Issues for the urgency was released, which we do not replicate here,
but include as ‘Appendix A’ to the report.'?

Further claims were filed on 5 March 2025 on behalf of Te Roopu Waiora, and on 8 May
2025 by the New Zealand Maori Council (Wai 3073 and Wai 3352 respectively).”™ On 9
May, these parties were given claimant status in the urgent inquiry, with the caveat that
their inclusion would not expand the scope of the inquiry as previously decided.'* Eighteen
other parties were also granted interested party status.'® For a full list of interested parties,
and a more detailed procedural history of the urgent inquiry, see the memorandum-
directions Wai 3470 #2.5.4, #2.5.5, and #2.5.5(b).

On 9 May 2025, claimant counsel requested that the Tribunal issue a summons, under
section 4D of the Commissions of Inquiry Act 1908, requiring the Minister for Regulation,
the Honourable David Seymour, to appear as a witness before the Tribunal at the
upcoming hearing. Judge Milner declined to issue the summons requested. '®

On 14 May 2025, an urgent one-day hearing was conducted via AVL at the Waitangi
Tribunal offices in Wellington.

The Tribunal’s Jurisdiction

9.

We note that two jurisdictional issues are at play in this urgent inquiry. First, when Crown
counsel responded to the Wai 3440 claimants’ request to be heard in the Constitutional
Kaupapa Inquiry (Wai 3300), they argued that the proposed Regulatory Standards Bill was
not developed enough to constitute a policy ‘proposed to be adopted by or on behalf of
the Crown’ under section 6(1)(c) of the Treaty of Waitangi Act 1975."7 On 28 April 2025,
Judge Milner released a memorandum-direction dismissing this argument, on the grounds
that introducing this Act is a commitment in the National-ACT Coalition Agreement, which
was then made enforceable as Government policy through the Cabinet circular dated 25
March 2024.'® However, we note that in light of Cabinet's recent progression of the
Regulatory Standards Bill policy, the Crown conceded that the policy falls within the
Tribunal’s jurisdiction for inquiry under section 6. It is therefore not disputed that we
currently have jurisdiction to report on the proposed Regulatory Standards Bill.

10 Wai 3470, #2.5.3, pp [5]-[6].

1 Wai 3470, #2.5.3, p [2].

12 Wai 3470, #1.4.1.

13 Wai 3470, #1.1.2, p 1; Wai 3470, #1.1.3, p 1.
14 Wai 3470, #2.5.5, pp 2-3.

15 Wai 3470, #2.5.5, p 3.

16 Wai 3470, #2.5.5, p 7.

17 Wai 3300, #3.2.178, p 3.

18 Wai 3470, #2.5.3, pp [4]-[5].

19 Wai 3470, #3.1.26, pp 1-2.



10.

The other jurisdictional issue of concern in this inquiry regards the potential introduction of
the Regulatory Standards Bill to the House of Representatives. Under section 6(6) of the
Treaty of Waitangi Act 1975, the Tribunal may not inquire into the content of any Bill that
has been introduced into the House of Representatives, unless said Bill has been
specifically referred to the Tribunal by the House pursuant to section 8 of the Act. Due to
progression of the Regulatory Standards Bill policy in early May, there is a real chance the
Bill could be introduced to the House as early as 19 May 2025. This imminent risk of the
Tribunal losing its jurisdiction has influenced our decision to produce this brief interim
report, which we discuss further in the following section at [11]-[15].

The Circumstances Surrounding the Interim Nature of this Report

11.

12.

13.

When the application for this urgent inquiry was granted on 28 April 2025, the Tribunal had
little information on the timeline for the drafting and introduction of the Regulatory
Standards Bill to the House. We note that the Crown had consistently opposed the
claimants’ application for urgency, arguing that an urgent inquiry was ‘premature’ on the
basis that the Regulatory Standards Bill policy was not yet developed enough to constitute
a proposed policy of the Crown — see above at [9].2° On 7 April 2025, Crown counsel
advised that one of the goals listed in the Government’'s second quarterly plan was to
introduce the Bill to the House by the end of June 2025.2" On 23 April 2025, Crown counsel
told us that the proposed Bill was yet to be drafted, as Cabinet had not yet made a decision
as to its contents.?2 Crown counsel could not advise when Cabinet would meet to consider
the Cabinet paper on the contents of the proposed Bill.?®

On 5 May 2025, Cabinet met to consider the proposed Bill and made various decisions as
to its content.?* On 7 May 2025, the Tribunal was made aware Cabinet had met through a
press-release issued by the Honourable Minister for Regulation David Seymour, and a
memorandum submitted by Crown counsel.?® Crown counsel advised Cabinet had made
policy decisions to support drafting of the Bill, and that a paper seeking approval to
introduce the Bill, along with the proposed Bill, will be put before Cabinet for its
consideration on 19 May 2025. At this point, the Crown conceded that the proposed Bill
constituted proposed policy for the purposes of the Tribunal’s jurisdiction.?®

The 5 May Cabinet Minute records that Cabinet noted that the Waitangi Tribunal had
scheduled a hearing in relation to the proposed Bill for 6 June 2025, when agreeing that
the paper seeking approval to introduce the Bill, along with the proposed Bill, would
proceed directly to Cabinet for consideration on 19 May 2025.%” At our hearing, the panel

20 Wai 3470, #3.1.6, pp 4-11; Wai 3470, #3.1.21, pp 3-4.

21 Wai 3470, #3.1.22, pp 1-2.

22 \Wai 3470, #3.1.23, p 2.

23 Wai 3470, #3.1.23,p 1.

24 Wai 3470, #A8, pp 9-34.

25 David Seymour, ‘Regulatory Standards Bill promotes transparent principled lawmaking’, Beehive, 7
May 2025, https://www.beehive.govt.nz/release/regulatory-standards-bill-promotes-transparent-
principled-lawmaking; Wai 3470, #3.1.26.

26 Wai 370, #3.1.26, pp 1-2.

27 \Wai 3470, #A8, p 8.



questioned both claimant and Crown counsel on the implications of Crown conduct with
regards to the principle of comity.?® Counsel for the claimants submitted that this conduct
does not demonstrate the respect that the Crown/Executive ought to have for the
Tribunal.?® Counsel for the Crown submitted that it was not clear if the principle of comity
applied to the Crown-Tribunal relationship, or indeed, whether it had been violated in these
circumstances.®® The case law records that while comity is typically formulated as
operating between the judicial and legislative branches of government, the Tribunal is not
easily located within the judicial branch.?' The Tribunal is a commission of inquiry and its
role is defined in statute.®? The case law further records that where comity applies, it is a
two-way street.3®> We draw the reader’s attention to the jurisprudence set out in Skerret-
White,** and the comments of the Tribunal in the The Priority Report on the Whakatohea
Settlement Process.®

14. These developments mean the Tribunal is likely to lose jurisdiction to report on the
afternoon of 19 May, once Cabinet has met to approve the Bill's introduction — see our
discussion above at [10]. Crown counsel suggested the Tribunal may wish to bring forward
its planned hearing date of 6 June 2025, or hold a hearing on the papers, given these new
timeframes and the Tribunal’s potential loss of jurisdiction.3® The claimants then requested
a one-day AVL hearing be urgently conducted on 14 May 2025.%” To avoid losing its
jurisdiction before issuing a report, the panel agreed to the claimants’ request to hold a
one-day hearing via AVL on 14 May 2025, and decided to release its report on 16 May.*®
On 12 May 2025, Crown counsel confirmed that officials expected the Bill to be introduced
to the House on 19 May 2025, subject to Cabinet’s approval.*®* We have adhered to this
strict timeline in the hopes that Cabinet will read and consider our report before deciding
whether to introduce this significant piece of legislation to the House.

15. The Tribunal has decided to release this interim report to advise the Crown on Te
Tiriti/Treaty implications of its policies leading to the consideration of the Regulatory

28 Specifically, counsel for the Wai 3440 claimants, counsel for the Wai 3073 claimants, and counsel
for Wai 3342 claimants.

29 Wai 3470, ‘Transcript of the hearing of the Regulatory Standards Bill Urgent Inquiry held at
Waitangi Tribunal Offices, Wellington, Wednesday 14 May 2025’, oral submission of claimant
counsel, Annette Sykes, beginning at 11:35am

30 Wai 3470, ‘Transcript of the hearing of the Regulatory Standards Bill Urgent Inquiry held at
Waitangi Tribunal Offices, Wellington, Wednesday 14 May 2025’, oral submission of the Crown
beginning at 2:40pm

31 Skerret-White & Ors V Minister For Children & Ors [2024] NZCA 160 (Skerret-White) at [107] and
[109].

32 At [109].

33 Skerret-White at [115]; Attorney-General v Taylor [2017] NZCA 215 at [74].

34 Skerret-White & Ors V Minister For Children & Ors [2024] NZCA 160 (Skerret-White).

35 Waitangi Tribunal, The Priority Report on the Whakatohea Settlement Process — Pre-publication
Version (Wellington: Waitangi Tribunal, 2021), p 36.

36 Wai 3470, #3.1.26, pp 1-2.

37 Wai 3470, #3.1.28, pp 1-3.

38 Wai 3470, #2.5.3, pp 5, 7.

39 Wai 3470, #3.1.48, p 1.



Standards Bill. The Tribunal reserves its jurisdiction to reconsider these issues should the
Regulatory Standards Bill be enacted. It was prepared in a truncated timeline, at the
invitation of Crown counsel and the request of claimants. It was prepared with the benefit
of a hearing but without the benefit of a transcript. As such, all parties should expect that,
in a later published version, headings and formatting may be adjusted, typographical errors
rectified, and footnotes checked and corrected where necessary. Additional illustrative
material may be inserted. However, the Tribunal’s findings and recommendations will not
change with the publication of this interim report.

Issues for Determination

16.

Considering the scope of this urgent inquiry, the Tribunal Statement of Issues, and the
evidence before us, we consider these the two key issues for determination in this interim
report:

(a) Did the Crown’s process in developing the Regulatory Standards Bill policy breach
the principles of te Tiriti 0 Waitangi/the Treaty of Waitangi?

(b) Given what we currently know of the proposed Regulatory Standards Bill, would
enacting the Regulatory Standards Act constitute a breach of the principles of the
te Tiriti o Waitangi/the Treaty of Waitangi?

Te Tiriti/Treaty Context

17.

18.

Having considered the submissions of the parties, and the evidence before us, we assess
the following te Tiriti/Treaty principles to be relevant to the claim issues at hand: tino
rangatiratanga; kawanatanga; partnership; active protection; redress; and equity. We do
not set out the jurisprudence on these principles in detail here but note that we support
and adopt the definitions of these principles recently presented by the Constitutional
Kaupapa Inquiry panel in chapter 3 of their report Nga Matapono: The Principles.*

In addition to this, we highlight some specific commentary of past Tribunals that we
consider particularly relevant to this inquiry. First, we note the Ko Aotearoa Ténei
Tribunal’s discussion of the need for the Crown to conform to the principles of good
government when exercising its kawanatanga powers. Specifically, as noted there, the
Crown is required to engage in transparent policy making, in partnership with Maori.*' This
is especially true for constitutionally significant policy, as the Constitutional Kaupapa
Inquiry Tribunal pointed out.*> We also note the statement of the Te Ture Whenua Maori
Tribunal that when undertaking consultation with Maori to inform policy, the Crown is

40 Waitangi Tribunal, Nga Méatapono: The Principles — The Interim Report of the Tomokia Nga Tatau o
Matangireia — the Constitutional Kaupapa Inquiry Panel on the Crown’s Treaty Principles Bill and
Treaty Clause Review Policies, Pre-publication Version (Wellington: Waitangi Tribunal, 2024), ch 3.

41 Waitangi Tribunal, Ko Aotearoa Ténei: A Report into Claims Concerning New Zealand Law and
Policy Affecting Maori Culture and Identity, Te Taumata Tuarua, 2 vols (Wellington: Legislation Direct,
2011), vol 2, p 450.

42 \Waitangi Tribunal, Nga Matapono, p 136.



19.

20.

21.

obliged ‘to listen with an open mind and be ready to change and even start afresh.’*
Further, we draw the reader’s attention to a recent finding of the Marine and Coastal
(Takutai Moana) Act Urgent Inquiry Panel. In the context of changes to a legal test in that
marine legislation, the Tribunal found ‘the Crown’s rushed policy development process on
a matter of singular importance to Maori’ breached the principle of good government.*

We also wish to emphasise the particular importance of the principle of equity to this
inquiry, given the content of the proposed ‘rule of law’ principle in the Regulatory Standards
Bill. As articulated by the Hauora Tribunal, to satisfy its te Tiriti/Treaty obligations, the
Crown must take reasonable steps to inform itself of the inequity suffered by Maori, and to
ensure Maori do not suffer inequity. In the context of healthcare, that Tribunal stated the
Crown is obliged to ‘pursue actively the achievement of equitable outcomes for Maori’ —
linking this obligation not only to the principle of equity but the broader principle of active
protection.*®

We further note that the Constitutional Kaupapa Inquiry Tribunal examined the policy
imperative of ‘equality before the law’, which features not only in the proposed Regulatory
Standards Bill but in the Treaty Principles Bill that came before it. The Tribunal in Nga
Matapono Part Il discussed how the right to equality is already well entrenched in common
and statute law. They explained how emphasis on formal equality fails to acknowledge
that equal treatment does not create equal outcomes, especially when there has not been
equality from the outset. To otherwise elevate equality over equity reduces the rights of
Maori, as indigenous people, to ordinary rights that could be exercised by any group of
citizens.

We note our support for these statements of the Nga Matapono Tribunal. Historically,
Maori have deliberately been treated unequally under the law, and the law has been used
as a tool to entrench the inequities that are faced by Maori, some of which continue to this
day. The notion of ‘everyone being equal before the law’ does not fix these inequities. For
substantive equality to be realised, it would require historically discriminatory laws and
their impact on Maori to be addressed and compensated for.

The Development Process for the Regulatory Standards Bill Policy

22. In this section, we evaluate the Crown’s process in developing the Regulatory Standards

Bill, from the signing of the coalition agreement in November 2023 onwards. A particular

43 Waitangi Tribunal, He Kura Whenua ka Rokohanga: Report on Claims about the Reform of Te Ture
Whenua Maori Act 1993 (Lower Hutt: Legislation Direct, 2016), p 155, quoting Crown closing
submissions, Wai 2478, #3.3.6, p 25.

44 Waitangi Tribunal, Takutai Moana Act 2011 Urgent Inquiry Stage 1 Report, Pre-publication Version
(Wellington: Waitangi Tribunal, 2024), p 50.

45 Waitangi Tribunal, Hauora: Report on Stage One of the Health Services and Outcomes Kaupapa
Inquiry (Lower Hutt: Legislation Direct, 2019), p 34.

46 Waitangi Tribunal, Nga Matapono/The Principles: Part Il of the Interim Report of the Tomokia Nga
Tatau o Matangireia — The Constitutional Kaupapa Inquiry Panel on The Crown’s Treaty Principles Bill
and Treaty Clause Review Policies, Pre-publication Version (Wellington: Waitangi Tribunal, 2024), p

36.



focus is the engagement (or lack thereof) the Crown had with Maori during the
development of this policy.

The Steps in the Development of the Regulatory Standards Bill Policy

23. The currently proposed Regulatory Standards Bill has its origins in policy ideas that date
back to the 2000 Richard A Epstein article, “Towards a Regulatory Constitution’ and the
2001 Bryce Wilkinson article ‘Constraining Government Regulation’. We note that the
Minister for Regulation acknowledged the influence of Bryce Wilkinson’s work on this
policy.4” Three versions of this legislation have been introduced to the House in the
intervening years. The Regulatory Responsibility Bill failed to pass its first reading in June
2007 under the then Labour-led Government.*® The 2011 version of the Regulatory
Standards Bill did not progress past Select Committee, under the then National-led
Government.*® In 2021, the Regulatory Standards Bill was again voted down at its first
reading under the then Labour-led Government.*®

24. On 24 November 2023, the Coalition Agreement between the New Zealand National Party
and ACT New Zealand was signed.®' The agreement included a commitment to ‘[l]egislate
to improve the quality of regulation, ensuring that regulatory decisions are based on
principles of good law-making and economic efficiency, by passing the Regulatory
Standards Act as soon as practicable.’>? We note the Government also agreed to make
principled decisions ‘based on sound public policy principles, including problem definition,
rigorous cost benefit analysis and economic efficiency.’>®> We remind the reader that the
commitments made in this coalition agreement became enforceable Government policy
through the Cabinet circular dated 25 March 2024.54

25. At this point, we pause to mention that at the time the Coalition Agreement was signed,
there were already governmental measures in place to promote good law-making and
legislative/regulatory design. These measures are informed by decades of government
practice and convention. We do not set out the framework in detail here, but they include
the guidance in the Cabinet Manual and 2021 Legislation Guidelines, as well as a number
of relevant Cabinet circulars.®® We refer readers to the detailed analysis in Nga Matapono
of these resources that stipulate the necessity — both constitutionally and in terms of
responsible legislating — of considering the Crown’s te Tiriti/Treaty obligations before
introducing or amending legislation.®® Professor Jonathan Boston also discusses other
existing quality assurance measures for law-making in detail in his evidence, which
includes Regulatory Impact Statements and the role of the Legislation Design and
Advisory Committee (LDAC) as an independent advisory body.>” We further note that

47 David Seymour, ‘Regulatory Standards Bill promotes transparent principled lawmaking’, Beehive, 7
May 2025, https://www.beehive.govt.nz/release/requlatory-standards-bill-promotes-transparent-
principled-lawmaking; see also Wai 3470, #A6, pp [7]-[272].

48 Rodney Hide, 27 June 2007, NZPD, vol 640, pp [10302]-[10315].

49 See Wai 3470, #3.1.4(a), pp 169-185; Wai 3470, #A5, p 11.

50 David Seymour, 4 August 2021, NZPD, vol 753, pp [4292]-[4305].

51 Wai 3470, #A1(a), pp [3]-[15].

52 \Wai 3470, #A1(a), p [6].

53 Wai 3470, #A1(a), p [12].

54 Wai 3470, #3.1.4(a), pp 29-34.

55 See Wai 3300, #6.2.10 for the Legislation Guidelines (2021) by the Legislation Design and Advisory
Committee; Cabinet Office, Cabinet Manual 2023 (Wellington: Department of Prime Minister and
Cabinet, 2023). For an example of a relevant Cabinet circular, see Wai 3300, #6.2.4.

56 Waitangi Tribunal, Nga Matapono, pp 31-45.

57 Wai 3470, #A5, pp 8-9
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Ministry for Regulation officials would later advise the Minister for Regulation that inserting
a te Tiriti/Treaty principle into the proposed Regulatory Standards Bill would be consistent
with this existing best practice guidance on law-making — see [24] above.%®

26. Policy work on the proposed Regulatory Standards Bill appears to have begun in late
November 2023.%° In the interests of brevity, we do not set out officials’ work on the
proposed policy in detail, except to note what we consider to be important aspects of
officials’ advice to the Minister.

27. As early as December 2023, officials were noting the ‘selective nature’ of the chosen
legislative principles and highlighting the lack of a Treaty principle in the Bill as a significant
omission.®® On 13 September 2024, Ministry for Regulation officials recommended to the
Minister that the updated Bill ‘include a regulatory responsibility principle that recognises
the Treaty’, noting that current best practice guidance on law-making states that legislation
should be consistent with te Tiriti/Treaty principles. Officials recommended that any
decisions on the approach to such a principle ‘be developed in collaboration with
iwi/Maori’.%" The Minister did not accept this recommendation.®? He left a handwritten note
on the briefing paper that appears to read: ‘NOWHERE in this report is it explained how a
Tiriti principle would deliver better regulation for NZers’.®?

28. In another briefing paper dated 13 September 2024, Ministry officials noted the Bill ‘will be
of specific interest for Maori’, given its ‘constitutional significance’ and the relevance of
kawanatanga and tino rangatiratanga to the process of law-making. Officials also drew the
Minister’s attention to the then-named Te Arawhiti’s advice that the way the Treaty is
reflected in policy ‘be the product of genuine engagement with relevant iwi/Maori groups.’
8 Ministry officials went on to recommend that ‘early and ongoing engagement with Maori
occur throughout the policy development and legislative process, including engagement
with Maori experts prior to public engagement.’®® The Minister did not accept this
recommendation, appearing to handwrite the question ‘What is a Maori expert???’ next to
the recommendation on the briefing paper.®® In other handwritten notes on the briefing
paper, the Minister crossed out the New Zealand Maori Council (along with other Maori
bodies) from the indicative list of stakeholders for targeted engagement. He instead noted
the need to consult with ‘iwi who operate as regulated parties’, such as Tainui and Ngai
Tahu and an iwi recorded as ‘Ngati W’.%” In another document from Ministry for Regulation

58 Ministry for Regulation, 'Briefing Paper: The Regulatory Standards Bill and the Treaty of Waitangi',
13 September 2024, MFR2024-103-The-RSB-and-the-Treaty-of-Waitangi.pdf, pp 1, 6.

5 The Treasury, ‘100 Day Action Plan regulatory commitments: Cabinet’s impact analysis requirements
and New Zealand's international good regulatory practice obligations’, 29 November 2023,
https://www.treasury.govt.nz/sites/default/files/2024-03/0ia-20240126.pdf, pp [4]-[17].

60 The Treasury, "Treasury Report: Regulatory Standards Bill - Initial Advice and Options', 15 December
2023, https://www.regulation.govt.nz/assets/Publication-Documents/T20232064-Regulatory-
Standards-Bill-Initial-Advice-and-Options.pdf, pp 7-8.

6 Ministry for Regulation, 'Briefing Paper: The Regulatory Standards Bill and the Treaty of Waitangi',
13 September 2024, MFR2024-103-The-RSB-and-the-Treaty-of-Waitangi.pdf, pp 1, 2, 6.

62 Wai 3470, #3.1.23,p 1.

63 Wai 3470, #A9(b), p [8]-

64 Ministry for Regulation, 'Briefing Paper: Agreeing to a consultation approach on the Regulatory

Standards  Bill, 13 September 2024, https://www.regulation.govt.nz/assets/Publication-
Documents/MFR2024-064-Agreeing-to-a-consultation-approach-on-the-Reqgulatory-Standards-
Bill.pdf, pp 5, 7.

65 \Wai 3470, #A19(b), p [5].
66 \Wai 3470, #A19(b), p [5].
67 \Wai 3470, #A19(b), p [6].
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https://www.regulation.govt.nz/assets/Publication-Documents/MFR2024-064-Agreeing-to-a-consultation-approach-on-the-Regulatory-Standards-Bill.pdf
https://www.regulation.govt.nz/assets/Publication-Documents/MFR2024-064-Agreeing-to-a-consultation-approach-on-the-Regulatory-Standards-Bill.pdf

29.

30.

staff recording the Minister’s decisions, the Minister’s preference to engage with ‘kitanga’
(sic) experts is noted — which may be intended to mean ‘tikanga’ experts. The Minister
also commented that consultation should occur with Maori business groups.%®

In the end, there was no targeted consultation with Maori on the proposed Regulatory
Standards Bill. This is a point the Crown has accepted.®® Instead, on 19 November 2024,
the Ministry for Regulation initiated general public consultation through an online
submissions process that ran until 13 January 2025.7° As part of this consultation process,
the following documents were made available to the public:

o the 11 November 2024 Cabinet paper approving a consultation approach for the
proposed Regulatory Standards Bill;"

e partially redacted departmental feedback on the Cabinet paper approving a
consultation approach on the proposed Regulatory Standards Bill;"2

e a partially redacted preliminary Treaty Impact analysis on the proposed
Regulatory Standards Bill; "

e a partially redacted interim Regulatory Impact Statement on the proposed
Regulatory Standards Bill;"* and

e a 43-page discussion document entitled ‘Have your say on the proposed
Regulatory Standards Bill’.”

We do not summarise these documents here and encourage the reader to refer to the full
versions of the documents available on the Record of Inquiry. However, it should be noted
the discussion document did confirm a legislative design principle relating to te Tiriti/the
Treaty was not proposed, and that equality before the law would be included as an aspect
of the ‘rule of law’ principle.”®

Multiple claimant and interested party witnesses shared their frustrations with us about
this consultation process. Mr Eru Kapa-Kingi, Professor Boston, Professor Andrew
Geddis, and Dr Carwyn Jones spoke to how there was no full copy of a proposed draft Bill
provided in the consultation documents, but instead references to previous iterations of
the Bill with key elements of the proposed legislation scattered throughout the consultation
documents, making the proposal difficult to follow and fully understand.”” Other claimant
witnesses noted that the consultation material was difficult to engage with, and that the
documentation was contradictory.”® Tina Ngata emphasised that the heavily redacted
Treaty Impact Analysis impacted significantly on the ability of Maori to participate in the
consultation in an informed manner.”® We note that Professor Jane Kelsey and Mr Kapa-
Kingi both made Official Information Act requests to secure further information and
unredacted versions of these consultation documents, with little to no success.® Mr Kapa-
Kingi initiated a social media campaign that resulted in 2,000 requests for an unredacted

68 Wai 3470, #A19(b), p [3].

69 Wai 3470, #3.1.6, p 7.

70 Wai 3470, #A15 — EKS, pp [1]-[3].

71 Wai 3470, #A1(a), pp [136]-[146].

72\Wai 3470, #A6, pp [547]-[548].

78 \Wai 3470, #A6 pp [412]-[423].

74 \Wai 3470, #A6, pp [363]-[411].

75 Wai 3470, #A6, pp [319]-[362].

76 \Wai 3470, #A6, p [338].

7T \Wai 3470, #A1, p 4; Wai 3470 #A10, p 2; Wai 3470, #A11, p [20]; Wai 3470, #A5, pp 2-3.
78 \Wai 3470, #A3, pp 4-6; Wai 3470, #A13, p 9.

79 Wai 3470, #A4, p 11.

80 Wai 3470, #A9, pp 3-8; Wai 3470, #A14, p 8; see also Wai 3470, #A19(b).
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31.

32.

33.

copy of the preliminary Treaty Impact Analysis to be provided, none of which were
successful as of 7 May 2025.8"

The claimants also raised concerns about the timeframes for the public consultation. Ms
Ngata described the consultation as ‘extremely brief, given the constitutional significance
of the Bill.82 Professor Margaret Mutu and Dr Jones highlighted that the timing of this
consultation coincided with that of the Treaty Principles Bill, placing an unfair burden on
Maori to respond to both policies, especially considering the lack of substantive detail.®
Despite these constraints, 23,000 public submissions were made, including 114 made on
behalf of iwi and/or hapd — though more will have been made by Maori individuals.?
Additionally, 88 per cent of all submissions opposed the proposed Bill, with Te Tiriti/the
Treaty raised in approximately 65 per cent of all submissions.® The summary report on
the submissions prepared by the Ministry for Regulation noted submitters considered the
omission of a Treaty principle could limit future te Tiriti/Treaty protections, and did not
reflect the constitutional importance of Te Tiriti/the Treaty.®¢ Of the 22,821 submissions
filed, 19,718 were from individuals and 301 were from organisations. Only 28 submissions
from individuals and 9 submissions from organisations were recorded as supporting the
Bill. 28 individual submissions and 11 submissions from organisations were recorded as
partially supporting the Bill. There were no submissions made — either in partial or full
support — by the 89 iwi or hapi that submitted.®’

Despite these submissions, on 5 May 2025, Cabinet agreed that the Regulatory Standards
Bill be drafted, for potential introduction to the House in mid-May 2025. Cabinet decided
to allow the policy to proceed with a similar approach to that set out in the ‘Have your say’
discussion document — namely, without a legislative design principle relating to the Treaty
and with a sub-principle promoting equality before the law.®

We note that Cabinet’s decision to progress with the Bill contravened official advice
provided to it when they considered the Minister for Regulation’s proposal. The final
Regulatory Impact Statement appended to the Cabinet paper noted the policy’s objectives
to increase the monitoring, review, and maintenance of existing legislation and regulatory
systems — as well as to improve the quality of new legislation through strengthened
expectations, tools, and processes.? However, the Statement noted the proposed Bill was
‘unlikely to be the most efficient approach’ to pursuing this objective.® If the Minister’s
proposal was implemented, it would be more costly, with an uncertain impact on the
underlying behavioural incentives and on the information problems that drive poor

81 \Waj 3470, #A14, p 9.

82 \Waj 3470, #A4, p 11.

83 \Waj 3470, #A11, p [20]; Wai 3470, #A17, p 8.
84 \Waj 3470, #A8, p 126.

85 \Waj 3470, #A8, pp 124, 132-133.

86 \Waj 3470, #A8, p 133.

87 \Waj 3470, #A8, pp 128-129.

88 \Waj 3470, #A8, pp 1-2, 8.

89 \Waj 3470, #A8, p 36.

% \Waj 3470, #A8, p 46.
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34.

35.

36.

regulatory outcomes.®! Officials’ preferred option for achieving these goals was instead to
build on existing processes to set standards for regulatory quality, such as the disclosure
statement regime contained in Part 4 of the Legislation Act 2019.%2

Similarly, departmental feedback on the 5 May 2025 Cabinet paper contained many
criticisms of the proposed Bill. Several ministries, including Te Puni Kokiri and Te Tari
Whakatau stated the Treaty should be reflected in the legislative design principles, due to
its constitutional significance.®® These agencies also raised concerns that the lack of a
principle meant the Crown’s Treaty obligations would not be given proper weighting in
regulation and legislation, leading to a greater number of claims under the Treaty of
Waitangi Act 1975.% We note this concern was raised by officials in regard to legislation
broadly, not purely Treaty Settlement legislation, and addresses rights and interests of
Maori in legislation generally.®> Other agencies raised concerns about the exemption for
Treaty of Waitangi Settlement Bills not being broad enough, given Treaty redress could be
provided through other Acts.®® Secondary legislation made under empowering provisions
in Treaty/te Tiriti Settlement Acts should also be excluded from the requirements of the
proposed Regulatory Standards Bill.*” We note that Cabinet appears to have accepted
this advice on the latter two points, ultimately agreeing the Regulatory Standards Bill
exempt any Bill that provides redress for Treaty claims.®

The final Treaty Impact Analysis prepared by the Ministry for Regulation was also
appended to the 5 May 2025 Cabinet paper, but the publicly available copy of the final
analysis continues to be heavily redacted, just like the preliminary version.®® In the final
analysis, officials noted that existing Cabinet processes and Crown guidance still
encourages decision-makers to act consistently with the Crown’s Treaty obligations. The
proposed Bill would not prohibit any decision-maker considering a regulatory proposal
from taking account of the Treaty/te Tiriti — though officials note ‘there is a risk’ that without
express reference to the Treaty/te Tiriti uncertainty would be created for decision-
makers.'® The rest of the section about the absence of a Treaty principle is redacted. "

We can glean more from the final Treaty Impact Analysis when it comes to the impacts of
the ‘rule of law’ principle on Maori. Officials stated that in the absence of clear guidance,
proposed or existing legislation designed to address disparities faced by Maori could be
assessed as inconsistent with this principle.'% While the te Tiriti/ Treaty compliant-course
for the legislation would remain open, the law would be found inconsistent with the

91 Wai 3470, #A8, p 46.

92 Wai 3470, #A8, p 46.

93 Wai 3470, #A8, p 167.

94 Wai 3470, #A8, p 167.

95 Wai 3470, #A8, pp 25-26; 167.
9 Wai 3470, #A8, p 167.

97 Wai 3470, #A8, p 167.

98 Wai 3470, #A8, p 4.

9 Wai 3470, #A8, pp 111-119.
100 Wai 3470, #A8, pp 113-114.
101 Wai 3470, #A8, p 114.

102 Wai 3470, #A8, p 117.
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37.

legislative design principles as stated in the Regulatory Standards Act.’® We note that in
his reply evidence, claimant Eru Kapa-Kingi shared his frustration that the final Analysis
continued to be heavily redacted. In his words, the redaction represented an ‘ongoing
failure by the Crown in its duty to provide adequate information to enable Maori to properly
engage in the consultation process’. %

We consider the Treaty compliance of the content of the proposed Bill, as approved by
Cabinet, later in our report. For now, we now turn to consider the te Tiriti/Treaty compliance
of the Crown’s process to develop the Regulatory Standards Bill policy, and particularly
the adequacy of its consultation with Maori.

Did the Crown’s process in developing the Regulatory Standards Bill policy breach the
principles of te Tiriti o Waitangi/the Treaty of Waitangi?

Claimant Submissions

38.

39.

The three claimant parties to our inquiry all criticised the Crown’s process when developing
the Regulatory Standards Bill policy. Counsel for the Wai 3352 claimants submitted that
the Crown had breached the principle of partnership by failing to act in good faith and
meaningfully consult with Maori.'® The Wai 3440 claimants argued the Crown breached
the principles of tino rangatiratanga, kdwanatanga, partnership, mutual recognition and
respect, equity, and active protection.’® We note that while the Wai 3073 claimants did
not specifically raise the issue of the consultation process in their 12 May 2025 legal
submissions, the claimants supported the Wai 3440 claim that alleges a Treaty breach on
these grounds. '’

The Wai 3440 claimants highlighted the Crown’s admission it has not conducted targeted
consultation with Maori, describing the Crown’s consultation process as ‘fundamentally
flawed’.'%® They argued the Crown had breached its Treaty obligations by attempting to
create significant constitutional change by stealth, without the informed consent of
Maori."® The Wai 3352 claimants submitted that the te Tiriti/Treaty principle of partnership
necessitates consultation by way of meaningful engagement and dialogue.’® The Wai
3352 claimants agreed that the Crown owed Maori a duty to consult in this instance, and
specifically raised concerns around the Crown’s failure to consult with the New Zealand
Maori Council, as a statutory body mandated to engage with the Crown on matters
affecting Maori."""

103 \Wai 3470, #A8, p 117.

104 Wai 3470, #A24, pp 2-3.

105 \Wai 3470, #3.3.2, p 12.

106 \Wai 3470, #3.3.5, p [27].

107 Wai 3470, #3.1.16, p 1.

108 \Wai 3470, #3.3.5, p [26].

109 Wai 3470, #3.3.5, p [4].

110 Wai 3470, #3.3.2, p 12.

111 Wai 3470, #3.3.2, pp 12-14, 21-22.
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40. Among other concerns, counsel for the Wai 3440 claimants noted the heavy redaction of
the consultation documents provided (particularly the preliminary Treaty Impact analysis)
and the absence of a full and clear draft of the Bill in the consultation materials.™? It was
significant for the Wai 3352 claimants that, even in light of public opposition to the Bill,
Cabinet progressed the policy. Counsel argued: ‘[t]he public consultation was intended to
inform government decision-making, yet the majority of submitters opposed the Bill and
offered constructive suggestions for improvement — none of which have been meaningfully
addressed’.'’3

Crown Submissions

41. The Crown did not accept that it had breached te Tiriti/Treaty principles in the development
process for the proposed Bill. The Crown argued that in deciding how to progress the
policy, the Minister for Regulation considered how the Bill may affect Maori rights and
interests, and whether Maori should be consulted.'* The Crown acknowledged that the
consultation process around the proposed Bill did not include ‘discrete engagement with
Maori’ but argued that this omission reflected ‘the lack of direct impact of the RSB on Maori
interests’.’® The Crown posited that the decision to undertake only general public
consultation was made ‘in good faith’, having given ‘due weight to Te Tiriti principles’.
During our hearing, Crown counsel addressed the redacted consultation documents, and
posited that the redactions were based on basic legal principles, like legal privilege. Crown
counsel requested that the Tribunal make no inferences as what may be contained in
redacted material.'"® The Crown also noted the significant contribution of Maori to the
public submissions process and the earlier public consultations on the past versions of the
Bill.""” The Crown also emphasised its internal engagement with ‘a wide range of
government agencies’ on the proposed Bill, and generally argued that the current Bill
reflects a policy approach where the Crown ‘took reasonable steps to give effects to the
existing requirements of good law-making’.'"®

Tribunal Analysis and Findings

42. We now proceed to share our reasoning and findings as to the Treaty-consistency of the
approach taken by the Crown when developing the Regulatory Standards Bill policy. Our
reasoning here is necessarily truncated due to time constraints, but we refer the reader to
the te Tiriti/Treaty jurisprudential context at [17]-[21] above.

43. The claimants told us that the consultation process the Crown embarked upon leading into
Cabinet’s 5 May 2025 decisions as to the contents of the policy was fundamentally flawed.

2 Wai 3470, #3.3.5, pp [26]-[27].

"3 Wai 3470, #3.3.2, pp 13-14.

14 Wai 3470, #3.3.11, pp 19-20.

5 Wai 3470, #3.3.11, p 19.

116 Wai 3470, ‘Transcript of the hearing of the Regulatory Standards Bill Urgent Inquiry held at
Waitangi Tribunal Offices, Wellington, Wednesday 14 May 2025, oral submission of the Crown
beginning at 2:41pm. Note: transcript to be released in due course, and references updated
accordingly.

"7 Wai 3470, #3.3.11, p 18.

18 Wai 3470, #3.3.11, pp 20-22.
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44,

45.

We agree. The Crown undertook no targeted consultation with Maori before Cabinet took

these decisions. That is a point the Crown has accepted — see [41] above. The Crown

decided against targeted consultation with Maori despite:

o official advice (see the September 2024 briefing paper provided to the Minister for
Regulation cited above at [27]); and

e the strength and scale of concerns with the proposal raised through the public
consultation process by those representing Maori interests (see [31]) above.

We therefore consider that the Crown’s actions in progressing the proposed Regulatory
Standards Bill significantly, as outlined in the Cabinet Minute of 5 May 2025 (see below at
[48]-[54]) without targeted and meaningful engagement with Maori, to be a breach of the
te Tiriti/Treaty principle of partnership. In doing so, the Crown violated its partnership
obligations to consult with Maori in good faith. Progressing the policy in this way also did
not reflect an appropriate balancing of the powers and obligations of the respective
kawanatanga and tino rangatiratanga spheres of authority envisioned by the Treaty
partnership. We also find that by progressing with the policy in the face of clear opposition
by Maori and concerns raised by officials as to the constitutional significance of the
proposed Bill and its potential impacts on the Crown’s ability to uphold its te Tiriti/Treaty
obligations to Maori (beyond the narrow confines of specific Treaty settlement and redress
legislation — see [34] above), constituted a breach of the principle of active protection.

We further note that the claimants raised concerns with the consultation documents that
were provided as part of the public submissions process (see above at [30] and [31]),
including to do with the extensive redactions of the material provided. We note that the
scale and scope of the redactions are a matter currently before the Ombudsman. However,
the claimants told us the material provided in November 2024 to inform the public
consultation process was difficult to follow and understand. This sentiment was shared by
respected constitutional law academics who provided their evidence to us. In our view, the
fact that those engaging in the public consultation process did not have a full picture of the
proposed Bill, reinforces the Crown’s obligations to engage in good faith directly with Maori
before it made policy decisions on the content on the Bill. These factors make the breach
we have already highlighted at [44] above more significant.

The Content and Potential Impacts of the Proposed Regulatory Standards Bill

46.

In this section, we consider the content of the proposed Regulatory Standards Bill, its
potential impacts, and its consistency with te Tiriti/Treaty principles. We do note that policy
development is an iterative process, and multiple versions of this legislation have existed
in the past. Similarly, the ‘Have your say’ discussion document does not present a full
picture of the proposed legislation. Crown counsel advised that Cabinet’'s 5 May 2025
decisions as to the content of the Bill are ‘current’ and ‘actually reflect policy adopted by
the Crown’.""® On that basis, and in the absence of a fully drafted Bill, our determinations
regarding the substantive content of the proposed Bill are based solely on those aspects
of the Bill confirmed and approved by Cabinet.

119 Wai 3470, #3.1.26, pp 1-2.
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47.

We acknowledge that claimant and interested party evidence raised several concerns with
the content of the proposed Bill — from the absence of a Treaty/te Tiriti principle to the
potential regulatory chill of the proposed ‘taking of property’ provision. Many of these
issues are significant, but given time constraints, we have chosen in this interim report to
only conduct analysis on the three aspects of the Bill we consider most pressing:

(a) the potential impact of the Bill on Aotearoa New Zealand’'s constitutional
arrangements, specifically through its creation of a ‘regulatory constitution’;

(b) the lack of an exemption in the Bill for Treaty-related legislation (beyond Treaty
Settlement legislation and some marine legislation), as well as the lack of a Treaty
of Waitangi legislative design principle; and

(c) the inclusion of a ‘rule of law’ legislative design principle that includes the sub-
principle that ‘every person is equal before the law’.

The Content of the Proposed Regulatory Standards Bill as Decided by Cabinet

48.

49.

50.

On 5 May 2025, Cabinet made a series of decisions about the content of the proposed
Regulatory Standards Bill. They agreed that the Minister for Regulation use these
decisions on the content of the Bill to direct the Parliamentary Counsel Office to draft the
proposed legislation. The drafted Bill would then be submitted to Cabinet for consideration
on 19 May 2025, alongside a paper seeking approval to introduce the Bill to the House.'?®

The Cabinet paper noted that the Bill would establish a set of principles by which
lawmakers would be required to assess primary and secondary legislation — both current
and future.'?' Cabinet agreed to adopt principles on the rule of law; liberties; taking of
property; taxes, fees, and levies; role of courts; and good law-making.'*> We draw the
readers’ attention to the ‘rule of law’ principle, which includes the sub-principle that ‘every
person is equal before the law’.'? Importantly, Cabinet did not agree to the insertion of a
legislative design principle relating to te Tiriti/the Treaty.

Cabinet agreed the Bill should ‘apply new requirements for assessing the consistency of
proposed and existing legislation’ against these principles to all agencies that administer
legislation.'?* The Minister responsible for a Government Bill must include an explanatory
note in the Bill on the consistency of the proposed legislation with these principles, and
explain any inconsistencies that may exist."?® This requirement also applies to any
substantive amendments to existing legislation, and to secondary legislation.'?

120 \Wai 3470, #A8, pp 1-8.
121 Wai 3470, #A8, pp 12-13.
122 \Wai 3470, #A8, pp 1-2.
123 \Wai 3470, #A8, p 1.

124 \Wai 3470, #A8, p 2.

125 \Wai 3470, #A8, pp 2-3.
126 \Wai 3470, #A8, p 3.
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51.

52.

53.

54.

The proposed Bill also provides that agencies complete periodic reviews of primary and
secondary legislation for consistency with the principles.'?” If, upon conducting its review,
a Crown agency were to find inconsistencies with the principles, the Minister responsible
is required to explain the reasons for the inconsistency or propose actions to address the
inconsistency identified.'?®

Cabinet decided Treaty Settlement Bills and other Bills that provide redress for Treaty
claims would be excluded from consistency requirements.’® We note that while not
explicitly clear from the minute, Crown counsel confirmed during our hearing that Cabinet
also intends this exemption to apply to enacted settlement legislation.’® Cabinet did not
agree to a general exemption for other Treaty-related legislation.

Under the Bill, the Minister for Regulation and Attorney-General would also issue guidance
jointly on the application of the legislative design principles.™' Cabinet agreed that the Bill
establish a Regulatory Standards Board, appointed by the Minister for Regulation, to make
its own independent assessments of the consistency of legislation with the design
principles. The Board would then issue non-binding recommendations related to this. 32

It is important to note that none of the processes Cabinet agreed to include in the Bill would
lead to immediate invalidation of the primary or secondary legislation in question. Instead,
it would be up to the responsible Minister and/or other relevant decision-makers to decide
whether to make changes to the relevant laws, should it be found inconsistent with the
legislative design principles. Cabinet agreed that the proposed Bill ‘does not confer or
impose any legal rights or duties or affect the validity of any legislation’.”*® Crown counsel
took instructions and indicated that the Bill would not include a clause akin to clause 10 of
the 2021 Regulatory Standards Bill. On that basis, the courts would therefore not be
required to interpret statute consistently with the legislative design principles.'**

Evidence Provided on the Potential Impacts of the Regulatory Standards Bill

55.

Witnesses filed briefs of evidence which have been taken as read for the purposes of this
urgent inquiry. Those witnesses discussed the negative impacts they believed the
Regulatory Standards Bill would have on Aotearoa New Zealand’s constitutional
arrangements — namely by creating a ‘regulatory constitution’. In Professor Geddis’ words:

The RSB will, in effect, create a regulatory constitution for New Zealand by creating a partially
entrenched legislative framework with which all new (and eventually all existing) legislation is

127 Wai 3470, #A8, p 3.

128 Wai 3470, #A8, p 3.

129 Wai 3740, #A8, p 4.

130 Wai 3470, ‘Transcript of the hearing of the Regulatory Standards Bill Urgent Inquiry held at
Waitangi Tribunal Offices, Wellington, Wednesday 14 May 2025’, oral submission of the Crown
beginning at, 4.30pm

131 Wai 3470, #A8, p 4.

132 Wai 3470, #A8, p 5.

133 Wai 3470, #A8, p 7.

134 Wai 3470, #3.3.11, p 8.
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56.

57.

expected to comply, unless an exemption is granted. The RSB framework is designed to
impose limits within which Parliament may properly legislate and is therefore, by definition,
constitutional in nature. '3°

Professor Geddis advised the Bill’s principles could radically reshape legislation affecting
Maori. This effect was likely, even though responsible Ministers may respond to a finding
of inconsistency with the legislative design principles by arguing the law justifiably deviates
from said principles. He advised the imposition of a legal framework that ‘by default’ deems
clauses aimed at achieving substantive equality for Maori inconsistent with ‘good law-
making’ stacks the odds against both Treaty clauses and non-Treaty-based clauses going
beyond formal equality in legislation.'%®

Dr Carwyn Jones argued that the Bill would ‘create one of the most fundamental
constitutional shifts in our legal history’ by elevating the legislative design principles (which
represent the ACT party’s ‘libertarian views’) into a ‘position of constitutionally superior
law’."®” He described the legislative design principles as a ‘control gate’ through which all
legislation must pass, that will prevent new Treaty provisions being introduced in
legislation.’®® He raised concerns that the powers of the proposed Regulatory Standards
Board to review existing legislation raises real risks for legal provisions providing Maori-
specific support in areas of inequity.’® He described the Bill as currently proposed to be
a profound breach of te Tiritiithe Treaty.™® Following the filing of the Cabinet minute
confirming the content of the proposed Bill, Dr Jones reiterated his earlier statement that
the proposed Bill effectively creates a ‘regulatory constitution’ containing ‘Anti-Treaty
principles’.'

Dr Jones also raised concerns with the proposed powers of the Regulatory Standards
Board. Noting that the legislative design principles are ‘fundamentally at odds’ with te
Tiriti/Treaty principles developed by the Tribunal and the courts over the last 50 years, he
noted parallels between the jurisdiction of the Board and the Waitangi Tribunal. The Board
would be able to assess all existing regulation and legislation (barring the relevant Treaty
Settlement exemptions) with the legislative design principles, issuing non-binding
recommendations. He noted the requirement of the Minister to then respond to the finding
of the Board goes further than the Tribunal’s jurisdiction. In his view, the Board will
essentially become an ‘Anti-Waitangi Tribunal’ that will facilitate the systematic removal of
Treaty provisions in existing legislation.’#? We note that while the repeal of existing Treaty
clauses in legislation is beyond the scope of this urgent inquiry — Dr Jones’ argument is
equally applicable to clauses that do not explicitly name the Treaty, yet seek to facilitate
the Treaty obligations of the Crown.

135 \Wai 3470, #A10, p 4

136 \Wai 3470, #A10, p 14.

137 Wai 3470, #A11, p [5].

138 \Wai 3470, #A11, pp [7], [18].
139 Wai 3470, #A11, pp [5], [18].
140 Wai 3470, #A11, p [5].

141 Wai 3470, #A23, p [4].

142 \Wai 3470, #A11, pp [7]-[9].
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58.

59.

60.

A key concern for several claimant and interested party witnesses was the lack of a Treaty
principle in the Bill. Dr Elder described the Bill as ‘creat[ing] a framework that seeks to
undermine’ te Tiriti/the Treaty, ignoring its inherent mana.'* Lady Tureiti Moxon told us
that: ‘By sidelining te Tiriti, [the Bill] risks dismantling hard-fought gains for Maori rights
and tino rangatiratanga.’'** In Professor Geddis’ estimation:

Potentially the most significant constitutional aspect of the RSB for the purposes of this inquiry
is that the Bill excludes any mention of Te Tiriti / The Treaty, while at the same time seeking to
establish a compliance framework for all future legislation / regulation [...] In many respects this
means that the Bill is as constitutionally significant as the Treaty Principles Bill was, in that it is
seeking to exclude Te Tiriti / The Treaty and the principles of the Treaty as developed by the
Courts and this Tribunal from future law-making. '4°

We note that officials’ advice to Cabinet bears similarities to Professor Geddis’ arguments
on this point. In the final Treaty Impact Analysis, the Ministry noted ‘there is a risk that
including a set of principles in primary legislation without an express reference to the
Treaty/te tiriti creates uncertainty for decision-makers, given the perceived inconsistency
with existing guidance or advice.’ "%

Tukoroirangi Ben Maatiaha-Morgan told us that without any Treaty provision, or provision
recognising the unique rights and interests of iwi, hapd and Maori, the proposed Bill would
‘amount to fundamental constitutional reform in disguise, which will necessarily diminish
the relevance and effort of Te Tiriti o Waitangi’.™” Professor Mutu similarly shared that by
failing to include explicit recognition of the Crown’s partnership obligations, ‘the Bill seeks
to erase the foundational role that Maori played in the institution of the Crown’s
kawanatanga’. This ‘signals to the public that Te Tiriti is optional, rather than
foundational’.’*® We remind the reader that in their 13 September 2024 Briefing Paper to
the Minister, Ministry for Regulation officials recommended that a te Tiriti/Treaty principle
be added to the Bill, given the Treaty’s constitutional significance, and its well-established
status as part of law-making processes. '

The ‘equality before the law’ sub-principle within the larger ‘rule of law’ principle was also
heavily criticised by witnesses in this inquiry. Lady Moxon told us this sub-principle
elevates formal over substantive equality, ignoring the systemic inequities that Maori have
experienced historically, and continue to experience, due to colonialism.' In her words,
‘[e]quality assumes a level playing field, but for Maori, the field has been tilted against us
for generations’.'®! On this point, Professor Geddis noted ‘rule of law’ is an unstable and
evolving concept, subject to various interpretations. He noted that the Bill's focus on formal

143 Wai 3470, #A3, p 7.

44 Wai 3470, #A2, p 12.

145 Wai 3470, #A10, pp 7-8.

146 Wai 3470, #A8, p 114.

47 Wai 3470, #A19, p 18.

148 Wai 3470, #A17, pp 9-10.

149 Ministry for Regulation, 'Briefing Paper: The Regulatory Standards Bill and the Treaty of Waitangi',
13 September 2024, MFR2024-103-The-RSB-and-the-Treaty-of-Waitangi.pdf, p 6.
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19


https://www.regulation.govt.nz/assets/Publication-Documents/MFR2024-103-The-RSB-and-the-Treaty-of-Waitangi.pdf

61.

62.

equality contravenes some contemporary accounts of the rule of law — citing Lord
Bingham’s formulation that ‘[tjhe laws of the land should apply equally to all, save to the
extent that objective differences justify differentiation’ (emphasis in original).’®? Professor
Geddis noted that, as Lord Bingham recognised, there are often good reasons to justify
and even morally require differential treatment under the law.'®® New Zealand's long
history of colonisation, which has led to numerous well-evidenced areas of inequality for
Maori, is one such justification of differential treatment under law.'®* In the final Regulatory
Impact Analysis, officials made similar points in regards to the rule of law principle — stating
that ‘the principle that everyone is equal before the law is broadly open to interpretation
and carries a risk that it could be interpreted as substantive equality — i.e. a requirement
that governments consider how to achieve equal outcomes for people, not just equal
treatment’.'5®

Multiple withesses commented on potential impacts for Maori in specific sectors, should
the Bill be enacted. Dr Elder, in the context of mental health, noted that the ‘rule of law’
principle could be used to remove specific provisions in the Mental Health Bill on the basis
that they are inconsistent with formal equality, whilst ignoring the significant mental health
inequities for Maori.'®® Chelsea Winstanley also expressed her concerns about the risks
posed by the Bill to important legislation, referring to a number of statutes that support the
particular interests of Maori in the education, te reo, and broadcasting spaces.'’

Dr Jones also spoke to the unforeseen impacts of the Bill on Treaty settlements, given
multiple settlements have been negotiated on the basis of the existence of Treaty-based
clauses in legislation — in areas like resource management, for example.'® In his
evidence, Mr Morgan further discussed the ways in which Treaty settlements are
interwoven with other legislation that provide for the rights of iwi, hapl, and Maori."® We
note here the legal submission from counsel for Mr Morgan that the rights and interests of
iwi and hap, under te Tiriti and as a matter of tikanga and law, are not confined to Treaty
settlement legislation.®® Rahui Papa noted the negative impact the proposed Bill may
have on the Crown’s ability to meet existing or future Treaty settlement legislations, citing
the recent Officer of the Auditor-General report that ‘public organisations have not fully
appreciated Treaty settlements’ complexity or adequately recognised the importance of
meeting their commitments consistently and promptly.’'®' Mr Papa further noted that the
legislative design principles could have a chilling effect on the types of redress offered to
iwi and hapi groups hoping to settle in the future.'6?

152 \Wai 3470, #A10, p 6.
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154 \Wai 3470, #A10, p 7.

155 \Wai 3470, #A8, p 107.

156 \Wai 3470, #A3, p 12.

157 Wai 3470, #A13, pp 7-8
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63.

64.

65.

Kipa Munro discussed how Ngati Rehia, as an unsettled iwi, has a complex working
relationship with the Crown and local government. Several Crown agencies engage with
Ngati Rehia across multiple work streams in areas like housing, education, health, and the
environment. Mr Munro is concerned that the proposed Bill could impact a range of laws
relevant to this work. It could also compromise the relationship of Ngati Rehia and the
Crown, which has been premised on the Crown understanding the role and mana of
tangata whenua in those work streams.'®3

In his reply evidence, Professor Geddis stated that upon seeing the final form of the Bill,
his conclusions on the concerning content and impacts of the Bill remained. He noted that
in the absence of a referendum provision, the Bill could bring about these changes even
more quickly than originally envisioned in his evidence.'®* He went on to state that this Bill
represents a “’worse case scenario” in terms of the likely prejudice that the claimants will
suffer if the Bill is enacted’.'®®

Professor Boston and Dr Jones, in their reply evidence, stated the changes evident in the
final form of the Bill as decided by Cabinet on 5 May 2025 ‘will expedite and worsen the
impacts of the Regulatory Standards Bill on Te Tiriti’."®® They concluded by noting they
supported the claimant’s recommendation that the Bill be abandoned, describing the Bill
as ‘a dangerous piece of legislation that will have deep, divisive constitutional
ramifications for te Tiriti and the country in general’.'®”

Given what we currently know of the proposed Regulatory Standards Bill, would enacting the
Regulatory Standards Act constitute a breach of the principles of the Te Tiriti o Waitangi/the
Treaty of Waitangi?

Claimant Submissions

66.

67.

We note that the claimants and interested parties raised concerns about a range of aspects
of the Regulatory Standards Bill. However, due to time constraints, we present the parties’
positions on only the three aspects of the Bill we are considering in this urgent interim
report — see [47]. The claimants all agreed that passing the proposed Bill would breach te
Tiriti/Treaty principles. The claimants referred to specific principles of tino rangatiratanga,
kawanatanga, partnership, mutual recognition and respect, active protection, equity,
redress, and good governance in making this allegation.'®® For the sake of brevity, we do
not summarise the submissions of the interested parties here. We do, however, note that
what they submitted on the issues to be determined broadly aligns with the arguments
made by the claimants.

The three claimant parties were all concerned that enacting the Regulatory Standards Bill
would result in significant changes to Aotearoa New Zealand’s constitutional framework.

163 \Wai 3470, #A21(a), pp 5, 10.

164 \Wai 3470, #A22, p 4.

165 \Wai 3470, #A22, p 5.

166 \Wai 3470, #A23, p 4.

167 Wai 3470, #A23, p 5.

168 \aj 3470, #3.3.5, p [20]; Wai 3470, #3.3.2, p 9.
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68.

69.

70.

The Wai 3440 claimants argued the Bill would create a ‘regulatory constitution’ that will
‘impact every facet’ of the country’s laws.'®® The Wai 3073 claimants argued the RSB
would ‘entrench’ ACT New Zealand’s ideologies into the country’s national framework. "
The Wai 3352 claimants argued the principles would create significant legal and
procedural barriers for advancing policies that seek to give effect to obligations under te
Tiriti/the Treaty."" The claimants submitted that the Bill is a disproportionate response to
a perceived problem, and that the Crown has not adequately explored other options to
improve regulation.'”? The claimants were also particularly concerned about the powers
of the proposed Regulatory Standards Board.'?

Claimants also submitted on the lack of provision for te Tiriti/the Treaty in the Bill. The Wai
3352 claimants considered the Bill to be a threat to the Treaty as the constitutional
foundation of New Zealand."™ Counsel for Wai 3440 noted Professor Geddis’ evidence
that the exclusion of any Treaty/Tiriti provision from a proposed framework for ‘good law-
making’ is, in effect, removing the consideration of te Tiriti/the Treaty from all future law-
making.'”® The Wai 3352 claimants argued that by progressing the Regulatory Standards
Bill policy without a te Tiriti/Treaty principle, the Crown ignored its duty to consider how its
relationship with Maori, as Treaty partners, will be affected by proposed legislation. "

All three claimant parties also raised issues with the proposed sub-principle that ‘all
persons are equal before the law’ within the rule of law principle. The Wai 3352 claimants
noted that the Bill's formulation of the rule of law focuses on procedural fairness and formal
equality while neglecting substantive equality. In doing so, the Bill fails to account for
historical and structural inequities that Maori have experienced.'” The formulation of this
principle creates a structural barrier that disincentivises decision-makers from progressing
policy designed to address inequities facing Maori."”® The Wai 3440 claimants argue that
Treaty-related provisions will never be deemed consistent with the Bill's ‘rule of law’
principle, because ‘because they always, by definition, treat Maori differently.”'”® The Wai
3073 claimants stressed that such a principle runs contrary to the affirmative action
policies required to support whanau haua. Such policies cause ‘significant distress and
fear’ amongst whanau haua communities. 8°

In their oral reply submissions, the claimants argued that the proposed Bill, even in its
current state, will result in ‘concrete outcomes’, given that the consistency assessments
require that steps be proposed to address inconsistencies with the legislative design

169 \Wai 3470, #3.3.5, p [19].
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principles.’®" The Regulatory Standard Board’s jurisdiction is not a ‘purely academic
exercise’ — its recommendations will likely lead to changed policy — as will review
processes undertaken separately by agencies.'®? In reply to the Crown, claimant counsel
also argued the LDAC guidelines have not been adhered to in the proposed Bill — the
policy does not reflect the ‘vital thread’ that is te Tiritithe Treaty as those guidelines
require.'®

Crown Submissions

71.

72.

The Crown argued is not possible to say that the Regulatory Standards Bill is inconsistent
with te Tiriti/the Treaty.'® The Crown rejected the claimants’ arguments about the potential
negative impact of the Bill on Maori, and instead argued that, ‘at most, there is some
uncertainty in terms of the operation and effect of the RSB, and therefore its impact on
Maori and te Tiriti (as there would likely be with any new legislative framework).”'®® The
Crown submitted that claimant and interested party witness evidence on such impacts is
predicated on previous iterations of the Bill, noting that the current version of the Bill does
not confer or impose any legal rights or duties or affect the validity of legislation. 8
However, the Crown conceded that witnesses’ reliance on previous versions of the Bill in
giving their evidence was ‘understandable’ in light of the references to the prior Bills in the
consultation documents that were provided.'” Crown counsel emphasised that cl 10 of
the 2021 iteration of the Bill is not proposed for inclusion in the current Bill - meaning the
courts will not be required to interpret legislation consistently with the legislative design
principles.'®® There will also not be a referendum for this Bill (as was proposed in its
previous iterations) that may give resulting legislation a ‘semi-entrenched’ status. Crown
counsel also emphasise that the principles are not absolute — they can be deviated from,
but the responsible Minister needs to explain why the policy represents a justifiable
deviation.'® Counsel therefore disputes the expert witness evidence that the Bill would
constitute ‘constitutionally superior law’. 1%

The Crown’s position on the absence of a te Tiriti/Treaty principle from the proposed Bill
is that this omission ‘reflects a decision to focus on a discrete set of goals, including
promoting the accountability of the Executive to Parliament in relation to the quality of
regulation’. The Bill was not intended to focus on the relationship between the Executive

81 Wai 3470, ‘Transcript of the hearing of the Regulatory Standards Bill Urgent Inquiry held at
Waitangi Tribunal Offices, Wellington, Wednesday 14 May 2025’, oral submission of claimant
counsel, Darrell Naden, beginning at 4:30pm

82 \Wai 3470, ‘Transcript of the hearing of the Regulatory Standards Bill Urgent Inquiry held at
Waitangi Tribunal Offices, Wellington, Wednesday 14 May 2025’, oral submission of claimant
counsel, Darrell Naden beginning at approximately 4:32pm

183 Wai 3470, ‘Transcript of the hearing of the Regulatory Standards Bill Urgent Inquiry held at
Waitangi Tribunal Offices, Wellington, Wednesday 14 May 2025’, oral submission of counsel for
claimant counsel, Darrell Naden beginning at 4:41pm
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73.

and Maori."®" Further, the Crown argued that the Treaty's 'fundamentality and unique
nature' could be 'undermined if it was included' as one of several principles of good law-
making. Doing so would not 'capture the Treaty and its nature in our system'.’®? Counsel
further argued that inclusion of a te Tiriti/Treaty principle would enable the Regulatory
Standards Board to make determinations about Treaty-consistency, leading to concerning
overlap with the Waitangi Tribunal’s jurisdiction.'® Crown counsel note te Tiriti/the Treaty
may be more appropriately provided for in other constitutional settings, and referenced the
protections provided in the LDAC guidelines and the Cabinet manual. They noted that
such positive protective measures continue to exist. % Counsel also argue that

[tihe Crown should not be constrained from introducing legislation with a distinct and discrete
focus on the accountability of the Executive to Parliament in relation to the quality of regulation
(provided it does not breach te Tiriti). 19°

Crown counsel did not accept that the inclusion of the ‘every person is equal before the
law’ sub-principle in the Bill would breach te Tiriti/Treaty principles. In order to improve the
quality of regulation, the Crown argued that the Bill builds on ‘relatively uncontroversial’
constitutional norms.’® Crown counsel emphasised that the legislative design principles
were ‘broad and open to interpretation’ and could be interpreted consistently with te
Tiriti/ Treaty obligations. " They noted the non-binding nature of consistency assessments
and that the regulatory principles ‘may give way to countervailing concerns.’'® They also
argued there is a potential ‘mutually reinforcing effect’ between the Bill's principles and
those of te Tiriti/the Treaty — given the proposed principle of good-law making to consult
with those ‘directly and materially affected by legislation’.®

Tribunal Analysis and Findings

74.

75.

We now turn to our analysis and findings on the substance and potential impacts of the
proposed Bill. We seek to answer the question: given what we know of the proposed
Regulatory Standards Bill, would passing the Regulatory Standards Act constitute a
breach of the principles of the Treaty? In making these findings, we consider the three
elements of the proposed Bill we consider the most pressing (see above at [47]).

The claimants and interested parties, and their respective witnesses, told us the proposed
Bill would create a ‘regulatory constitution’ based on neo-liberal principles that would have
profound impacts on current and prospective regulation and legislation, should the Bill be
enacted. These impacts would be highly prejudicial to Maori, in the claimants’ submission
— see above at [66]-[70]. On the other hand, Crown counsel emphasised that the Bill, if
enacted, would not result in the invalidation of existing legislation. However, counsel
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76.

77.

78.

conceded there was some uncertainty about the impact of any Regulatory Standards Act,
see above at [71].

We agree with the claimants that the Bill, if enacted, would be of constitutional significance.
We agree with Professor Geddis on this point — see above at [55]. Though non-binding in
nature, the legislative design principles seek to influence the way Parliament makes law
or amends existing law, and how regulation is made and administered. It is therefore a
statute of a constitutional nature. However, in the absence of a fully drafted Bill, and more
information about the operation of the Bill and the ways in which the legislative design
principles will be interpreted, we also support Crown counsel’s statement that the Act’s
impacts are uncertain. It is our view, however, those impacts, which will undoubtedly be
felt in the law-making and policy space, are constitutional in nature, and inherently relevant
to Maori — just as was indicated in official advice to the Minister in September 2024 — see
[28] above. The Crown therefore has an obligation to embark upon targeted consultation
with Maori, in good faith, before any such legislation is introduced to the House.

This obligation to consult is heightened by the potential impacts of specific components of
the proposed Bill. The claimants have raised reasonable concerns about the ramification
of the Bill on the Crown/Maori relationship, and on the ability of the Crown to uphold its
Treaty obligations. We note the exemption provided for in the currently proposed Bill for
settlement legislation and legislation providing redress for Treaty claims. However, as was
noted by the claimants, and by some official advice (see [62] and [34] above), the Crown’s
Treaty obligations go beyond settlement and redress legislation. Maori rights and interests
are provided in a range of statutes, both those containing explicit Treaty-based clauses
and those that do not, as pointed out by some of the witnesses in this inquiry — see [61] —
and are foundational to the success of the working relationship between Maori and the
Crown. We also note that Treaty settlements (as other witness raised — see [62]) are often
predicated on a complex mosaic of legislation that provides for the interests of Maori,
beyond the specific settlement and redress legislation exempted by the Bill as it currently
stands. As such, we consider the Crown must remain cognisant of its duties under the
Treaty principles of redress and active protection in making any decisions relating to the
proposed Bill. In the face of the ‘uncertain’ impact of the proposed Bill on these obligations
to Maori (both in the context of redress and more broadly) the Crown must stop and
meaningfully engage with Maori about its regulatory standards policy, whether a Bill is
needed to achieve the Government’s reform objectives, and (if a Bill is desired) the shape
of that Bill and its impacts before introducing any legislation to the House. If the
Government wishes to pursue a regulatory standards reform policy with constitutional
implications for future law-making and regulation-making, then it must meaningfully
engage with Maori as to options for improving regulatory standards and whether any new
legislation is needed to achieve the Government’s reform objectives.

We apply similar reasoning to the potential impact of the sub-principle ‘every person is
equal before the law’ contained within the proposed legislative design principle of the ‘rule
of law.” The Crown has argued that the Bill builds on ‘uncontroversial’ norms and that this
and other principles are open-textured and capable of interpretation consistent with the
Crown’s Treaty obligations — see [73]. However, we consider withesses in this inquiry have
raised reasonable, and quite frankly persuasive, arguments that this principle could be
used to undermine legislation that provides for substantive equality for Maori — see [60]
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and [61]. These concerns were also raised by officials in their advice to Cabinet.??® The
Crown has an all-important obligation, in the context of the long and painful history of
colonisation, to actively pursue equitable outcomes for Maori. Given the potential risk this
legislation poses to measures put in place to seek such equitable outcomes, we consider
the principles of equity and active protection to be relevant to the Crown’s obligation to
meaningfully consult with Maori before the introduction of the Bill — see the Hauora
Tribunal’'s comments on this obligation above at [19].

79. For the reasons set out here, we therefore find that if the Regulatory Standards Act were
enacted without meaningful consultation with Maori, it would constitute a breach of the
principles of the te Tiriti o0 Waitangi/the Treaty of Waitangi, and specifically the principles
of partnership and active protection. For the avoidance of doubt, we reiterate that
introducing this legislation to the House without such meaningful and targeted consultation
with Maori would also breach Treaty principles — see our earlier finding above at [44] and
[45].

The Tribunal’s Recommendations

Summary of Parties’ Positions on Relief Sought

Claimant Submissions

80. All claimants sought a recommendation that the Crown abandon the proposed Regulatory
Standards Bill.2°! Additionally, the Wai 3352 claimants sought a recommendation that the
Crown halt the introduction of the Regulatory Standards Bill to allow for meaningful
engagement and collaboration with the New Zealand Maori Council in redesigning the
Bill.°2 The Wai 3073 claimants also sought broader recommendations relating to
transformation of the political and regulatory system and resourcing for whanau haua.?%
We note that every interested party to this inquiry also argued that the Bill should be
abandoned.

Crown Submissions

81. The Crown maintained that it had not breached the principles of te Tiriti/the Treaty while
developing the Regulatory Standards Bill policy, and similarly argued that the Crown would
not be breaching te Tiriti/Treaty should it pass the Regulatory Standards Act. On this basis,
it did not make written submissions on appropriate relief. However, during our hearing,
Crown counsel noted the Tribunal may wish to make a recommendation about the existing
exemption for Treaty settlement and redress legislation in the proposed Bill — either to
clarify its scope or to recommend classes of additional legislation it believes should be
exempted from the consistency requirements in the Bill.2**
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The Tribunal’s Recommendations

82.

83.

84.

85.

86.

In our analysis above, we found that the Crown breached the Treaty/te Tiriti principles of
partnership and active protection by failing to meaningfully consult with Maori before
Cabinet took significant decisions as to the content of the proposed Regulatory Standards
Bill on 5 May 2025.

We also found that proceeding to enact the Regulatory Standards Act without consulting
meaningfully with Maori would breach te Tiriti/Treaty principles of partnership and active
protection. The Crown would be in breach of these same principles should it introduce the
proposed Regulatory Standards Bill to the House without such meaningful consultation.

There are two core strains of prejudice arising consequent to the breach identified in [82].
First, we consider that the Crown’s action in progressing the policy without engaging with
Maori adequately has been damaging to the relationship between the Maori and the
Crown. The views of Maori with respect to this Bill have been effectively dismissed by this
Government, though the concerns raised are substantive and mirror aspects of internal
government advice. We agree with Professor Mutu’s assessment that in this process, the
Crown has signalled that te Tiriti/the Treaty is ‘optional’ rather than foundational to this
country’s constitutional framework.2%® We also acknowledge the evidence before us that
the Crown’s actions in respect of the Bill have eroded the trust between Maori and the
Crown and threatened long-standing relationships between iwi and the Crown.2%

The other strain of prejudice arising from the Crown’s decision to progress the Regulatory
Standards Bill policy in the absence of meaningful engagement with Maori is the stress
and uncertainty caused to Maori by the potential (but unknown) impacts of the legislation.
Meaningful dialogue about the potential impacts upon Maori rights and interests, as well
as what protective measures could be inserted into the Bill, could have mitigated this
distress. We note in particular the evidence of Mr Munro that the legislative design
principles risk compromising the important work of Ngati Réhia and the Crown, and the
evidence of Mr Morgan on the perceived risk to the practical operation of Treaty settlement
arrangements.?%” Counsel for the Wai 3073 claimants also noted the deeply felt stress and
fear amongst whanau haua about the potential impact of the ‘rule of law’ principle on
affirmative action policies necessary to support Maori with disabilities.2%®

In the absence of full draft of the proposed Bill, or further information on how the legislative
design principles are to be applied, we cannot say concretely what prejudice is likely to
arise from the Bill's enactment in terms of changes to Government law-making practice.
We can, however, be sure that each step taken to further advance this already well-
advanced policy in the absence of meaningful engagement with Maori is likely to
accelerate the damage to the Crown/Maori relationship and the stress and uncertainty felt
by Maori with regards to the impacts of this legislation.
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87. In order to mitigate the prejudice set out at [84] and [85] above, and avoid causing the
prejudice set out at [86], we recommend the Crown immediately halt the advancement of
the Regulatory Standards Bill, to allow for meaningful engagement with Maori and the
dialogue envisioned by the Treaty partnership. We do not think the Bill should progress in
its current form. Instead, the Crown should engage in good faith consultation with Maori,
including about options to improve regulatory standards outside the currently proposed
legislation. This dialogue should canvas all aspects of the proposed Bill, whether it is
necessary as a piece of legislation, and its potential impacts on Maori. However, we note
that it is of particular importance that the Crown meaningfully engage with Maori on:

(a) What further exemptions in the Bill may be required to protect Maori rights and
interests and ensure the Crown can fulfil its Treaty obligations to Maori; and

(b) The potential impacts of the ‘rule of law’ legislative design principle on Government
measures to pursue equitable outcomes for Maori.

In our opinion, if the Crown is to make informed decisions about the proposed legislation, and
respect its Treaty partner, these actions must be taken.
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Appendix A: Tribunal Statement of Issues (Wai 3470, #1.4.1)
Regulatory Standards Bill

1. Is the Crown’s policy, and the process it has undertaken, in relation to the Regulatory
Standards Bill consistent with te Tiriti o Waitangi and its principles?
a. What Treaty principles apply to the Crown’s laws, policies, practices, actions
and omissions in relation to the proposed Regulatory Standards Bill?
b. Inthe context of the proposed Regulatory Standards Bill, what are the
Crown’s duties and obligations to Maori arising from those Treaty principles?
c. What is required by the Crown to give effect to these Treaty principles in this
context, including, in relation to engagement with Maori, and the process of
developing the proposed Regulatory Standards Bill?
d. To what extent, if at all, are the Crown’s laws, policies, actions and omissions
in relation to the Regulatory Standards Bill inconsistent with te Tiriti o
Waitangi and its principles?
2. To what extent, if any, are Maori suffering or likely to suffer prejudice as a result of
the Crown’s policy and process in relation to the Regulatory Standards Bill?
3. What findings and/or recommendations should the Tribunal make about any
prejudice suffered, or likely to be suffered, by Maori as a result of Crown conduct in

relation to the Regulatory Standards Bill?2%°

209 Wai 3470, #1.4.1.

30



	IN THE WAITANGI TRIBUNAL
	Wai 3470
	INTERIM REGULATORY STANDARDS BILL URGENT REPORT
	(PRE-PUBLICATION VERSION)
	16 May 2025

	Introduction
	What is at Issue?
	Procedural History of this Urgent Inquiry
	The Tribunal’s Jurisdiction
	The Circumstances Surrounding the Interim Nature of this Report
	Issues for Determination

	Te Tiriti/Treaty Context
	The Development Process for the Regulatory Standards Bill Policy
	The Steps in the Development of the Regulatory Standards Bill Policy
	Did the Crown’s process in developing the Regulatory Standards Bill policy breach the principles of te Tiriti o Waitangi/the Treaty of Waitangi?
	Claimant Submissions
	Crown Submissions
	Tribunal Analysis and Findings


	The Content and Potential Impacts of the Proposed Regulatory Standards Bill
	The Content of the Proposed Regulatory Standards Bill as Decided by Cabinet
	Evidence Provided on the Potential Impacts of the Regulatory Standards Bill
	Given what we currently know of the proposed Regulatory Standards Bill, would enacting the Regulatory Standards Act constitute a breach of the principles of the Te Tiriti o Waitangi/the Treaty of Waitangi?
	Claimant Submissions
	Crown Submissions
	Tribunal Analysis and Findings


	The Tribunal’s Recommendations
	Claimant Submissions
	Crown Submissions
	The Tribunal’s Recommendations


