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Ko te hatepe o te tono nei / Procedural history

1.

On 10 March 2023, the Ngati Ira 0 Waidoweka Rohe (Wai 558) claimants filed submissions
in the North-Eastern Bay of Plenty District (Wai 1750) Inquiry claiming they have interests
in the Mangati Crown Forest Licensed Lands (CFLL) in the East Coast inquiry district,
including parts of the Waipaoa blocks (Wai 1750, #3.1.433).

The Tribunal then subsequently received submissions from the following claims also
participating in the Wai 1750 Inquiry (Wai 1750 Claims) that also supported an inquiry into
the Mangati CFLL:

(a) the Whakatohea Raupatu (Wai 87) claim;

(b) the Ngati Ira o Waidoweka Rohe (Wai 558) claim;
(c) the Moutohora Quarry (Wai 864) claim;

(d) the Ngai Tamahaua (Biddle) (Wai 1781) claim; and

(e) the Whakatohea and Ngati Muriwai of Omarumutu Lands and Resources
(McMurtie) (Wai 2160) claim.

Following a judicial conference in the Wai 1750 inquiry, these claims were referred to me
as Chairperson for consideration (Wai 1750, #2.5.8).

On 11 October 2024, | appointed Judge Milroy as Presiding Officer, and Dr Paul Hamer,
Emeritus Professor Williams and Prue Kapua as members of the Tribunal panel to
determine these applications (Wai 558, #2.31). On 28 November 2024, | appointed
Professor Susy Frankel and Kevin Prime as additional members to the panel (Wai 558,
#2.34).

In memorandum-directions dated 14 February 2025, | confirmed that Ms Kapua’s
membership to this panel had ceased upon expiry of her membership warrant.
Accordingly, | appointed Philip Crump and Tipene Chrisp as replacement members to the
panel (Wai 558, #2.35).

Upon his appointment, Mr Chrisp disclosed two potential conflicts of interest upon his
appointment, namely:

(a) Mr Chrisp’s wife affiliates to Te Aitanga a Mahaki as a member of Te Whanau a
Taupara hapi, and as a beneficial owner in the Mangati Incorporation (the
Incorporation) and other small blocks within the wider Mahaki rohe; and

(b) Mr Chrisp’s role as chairperson of the Harata Huaki Whanau Trust (the Trust) which
has engagements with the Incorporation and Te Aitanga a Mahaki.

| invited parties who have any issue with the appointment of Mr Chrisp to this panel to file
submissions by Friday 28 February 2025 (Wai 558, #2.35).

On 28 February 2025, the Tribunal received a memorandum of counsel for the Crown
responding to the disclosures made by Mr Chrisp (Wai 558, #2.36). No other submissions
were received.

Nga tapaetanga o te Karauna / Submissions of the Crown

9. The Crown submits that the issue is whether the matters disclosed by Mr Chrisp might

reasonably be considered to impact his ability to bring an impartial and unprejudiced mind



10.

to the resolution of questions in this inquiry. The Crown emphasises that the issue
concerns the appearance of bias rather than a suggestion of actual bias (Wai 558, #2.36
at [2]).

In summary, the Crown submits that because of the familial relationship Mr Chrisp has
disclosed, he should recuse himself from membership of the panel of Tribunal members
deciding these claims, which seek binding adjudicative relief decided by the Tribunal (Wai
558, #2.36 at [10]).

First disclosure

11.

12.

13.

14.

In regards to Mr Chrisp’s first disclosure, at [6](a) above, the Crown submits that Mr
Chrisp’s wife, as a member of Te Aitanga a Mahaki, has an economic interest in the
outcome of the proceeding as a member of the community and hapt for which the
Mangatu State Forest (Wai 274) and the East Coast Raupatu (Wai 283) claims are brought
on behalf of, even if this benefit is indirect (Wai 558, #2.36 at [4]).

The Crown also submits that irrespective of economic interest, Mr Chrisp’s wife has an
interest in the vindication of the rights which the litigation is brought to achieve, which can
also be seen as reasonably impacting on Mr Chrisp’s impartiality (Wai 558, #2.36 at [4]).

The Crown submits that these points arise in the context of the Tribunal’s adjudicative
function, where the rules of apparent bias are strictest when applied to judicial decision-
making bodies (Wai 558, #2.36 at [4])."

Given the early stage of this proceeding, the Crown considers that it would be appropriate
for the Tribunal to reconsider Mr Chrisp’s membership of the panel in light of this disclosed
interest (Wai 558, #2.36 at [4]).

Second disclosure

15.

16.

17.

18.

In regards to Mr Chrisp’s second disclosure, at [6](b) above, the Crown in its submissions
refer to a shareholder list of the Incorporation from 2012 which lists the Trust as a
shareholder.?2 The Crown assumes that the Trust continues to maintain this shareholding
today. It also assumes that due to the large shareholder base of the Incorporation, and the
small number of shareholders who hold significant interests, the Trust does not have a
significant economic interest in the Incorporation (Wai 558, #2.36 at [6]).

Further, the Crown notes that the Incorporation has in the past lent financial support to
litigation pursued by Te Aitanga a Mahaki in this Tribunal, with support from their beneficial
shareholders. However, the Crown submits it is presently not clear whether the
Incorporation will have any role in these proceedings. Further, the Crown states it remains
unclear as to whether Mr Chrisp, as chairperson, would have any meaningful influence on
the decision-making of the Incorporation, should they have a role in these proceedings
(Wai 558, #2.36 at [7]).

The Crown also presumes that there is overlap between the beneficiaries of the Trust, and
members of Te Aitanga a Mahaki. If this is the case, the Crown submits that those
beneficiaries would hold an economic and tribal interest in the outcome of this inquiry, akin
to the interests of Mr Chrisp’s wife (Wai 558, #2.36 at [8]).

The Crown submits that if these assumptions are correct, it is unlikely that Mr Chrisp’s
obligations as chairperson and as a trustee of the Trust would amount to an inability to

" Greenpeace of New Zealand v Charities Registration Board [2020] NZHC 1999, at [160].
2 Wai 814, #K6(a), at [52].



take the decision-making role he has been assigned to. The Crown submits that Mr Chrisp
may wish to consider whether his obligations to any trust beneficiaries that hold an interest
in this proceeding might bear on his decision-making in this inquiry (Wai 558, #2.36 at [9]).

Nga ture / Law

19. The common law test for apparent bias, included in Crown submissions, is set out by the
Supreme Court in Saxmere Co Ltd v Wool Board Disestablishment Co Ltd (Saxmere
No.2).2 Apparent bias will be established if a “a fair-minded lay observer might reasonably
apprehend that the Tribunal might not bring an impartial mind to the resolution of the
question which the panel is required to decide.™

20. The two steps for ascertaining apparent bias are:®

(a) to identify the circumstances that might lead the decision-maker to decide a case
other than on its merits; and

(b) to articulate ‘the logical connection between the matters and the feared deviation
from the course of deciding the case on its merits’.

Whakataunga / Decision
First disclosure

21. Upon reflection and upon receiving the Crown’s submissions, | consider that Mr Chrisp’s
wife’s economic interest in the outcome of the Waipaoa Blocks Inquiry, while indirect, is
sufficient to satisfy on the balance of probabilities the test for apparent bias in regards to
Mr Chrisp’s appointment to the panel.

Second disclosure

22. In regards to Mr Chrisp’s second disclosure, | note that the Crown’s submissions rely on
various assumptions which are set out at [15]-[18] above. | am also of the view that Mr
Chrisp’s role as chairperson of Harata Huaki Whanau Trust may meet the test for apparent
bias.

23. | acknowledge the disclosures made by Mr Chrisp, and the submissions of the Crown. The
decision of recusal sits with the panel member in question. | now confirm that Mr Tipene
Chrisp has decided to recuse himself from this panel. | thank Mr Chrisp for his support of
this inquiry to date.

Kopoua o nga mema tapiritanga / Appointment of additional members

24. In light of this recusal, and to assist with the work of the inquiry panel, pursuant to clause
5(1)(b) of Schedule 2 of the Treaty of Waitangi Act 1975 | appoint Kingi Kiriona as an
additional member to the inquiry panel.

3 Wai 558, #2.33, [2009] NZSC 72; [2010] 1 NZLR 35, at [9].
4 Wai 558, #2.33 at [4].
5 Above n 3, at [4].



Me tuku atu te Kairehita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamohio mo te
Wai 814, Combined Record of Inquiry for the Gisborne claims.

The Registrar is to send a copy of this direction to all those on the distribution list for Wai
814, Combined Record of Inquiry for the Gisborne claims.
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