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TĒNĀ, I TE TARAIPIUNARA: 
 
 
1 THE CLAIM 

1.1 This Amended Statement of Claim (“ASOC” / “claim”) is filed on behalf 

of Te Kapotai (Wai 1464/1546) (“the claimants” / “Te Kapotai”). 

1.2 This claim outlines Te Kapotai’s te Tiriti o Waitangi grievances relating 

to the Crown’s legislation, policies, actions and omissions in relation to 

climate change.1   

1.3 The claimants say the imposition of any law and policy that impacts 

Māori and their lands and resources must be done in a manner that is 

consistent with te Tiriti. 

1.4 On that basis, Te Kapotai say that the Crown’s law and policy in 

respect of climate change breaches te Tiriti and its principles where it 

undermines Te Kapotai tikanga and rangatiratanga. 

2 TE TIRITI O WAITANGI  

2.1 Te Kapotai participated in the Stage 1 Wai 1040 Te Paparahi o te Raki 

Inquiry and support the findings of He Whakaputanga me Te Tiriti on 

the nature of the agreements reached under he Whakaputanga me te 

Tiriti o Waitangi in 1840.2 

2.2 He Whakaputanga was a declaration by rangatira in which they:3 

(a) emphatically declared the reality that rangatiratanga, 

kīngitanga, and mana in relation to their territories rested only 

with them on behalf of their hapū; 

 
1 In this Statement of Claim, the use of ‘te Tiriti o Waitangi’ or ‘te Tiriti’ refers to the text 
in te reo Māori.  The use of ‘the Treaty of Waitangi’ or ‘the Treaty’ refers to the text in 
English.  When referring to both texts together, or to the event as a whole without 
specifying either text, ‘the treaty’ is used.  See: Waitangi Tribunal, He Whakaputanga 
me te Tiriti (Wai 1040, 14 October 2014), at 2. 
2 Waitangi Tribunal He Whakaputanga me te Tiriti / The Declaration and the Treaty (Wai 
1040, 2014). 
3 Waitangi Tribunal He Whakaputanga me te Tiriti / The Declaration and the Treaty (Wai 
1040, 2014) at 502. 
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(b) declared that no one else could come into their territories and 

make laws, and nor could anyone exercise any function of 

government unless appointed by them and acting under their 

authority; 

(c) agreed to meet annually at Waitangi and make their own 

decisions about matters such as justice, peace, good order and 

trade involving Europeans and Māori-European relationships in 

their territories; 

(d) acknowledged their friendship with Britain and the trading 

benefits it brought; and 

(e) renewed their request for British protection against threats to 

their authority, in return for their protection of British people and 

interests in their territories. 

2.3 Under the Tiriti o Waitangi agreement:4 

(a) the rangatira who signed te Tiriti o Waitangi in February 1840 

did not cede their sovereignty to Britain.  That is, they did not 

cede authority to make and enforce law over their people or 

their territories; 

(b) rangatira agreed to share power and authority with Britain.  

They agreed to the Governor having authority to control British 

subjects in New Zealand, and thereby keep the peace and 

protect Māori interests; 

(c) the rangatira consented to the treaty on the basis that they and 

the Governor were to be equals, though they were to have 

different roles and different spheres of influence.  The detail of 

how this relationship would work in practice, especially where 

the Māori and European populations intermingled, remained to 

be negotiated over time on a case-by-case basis; 

 
4 Waitangi Tribunal He Whakaputanga me te Tiriti / The Declaration and the Treaty (Wai 
1040, 2014) at 529. 
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(d) the rangatira agreed to enter land transactions with the Crown, 

and the Crown promised to investigate pre-treaty land 

transactions and to return any land that had not been properly 

acquired from Māori; and 

(e) the rangatira appear to have agreed that the Crown would 

protect them from foreign threats and represent them in 

international affairs, where that was necessary. 

2.4 With reference to the claimant position at paragraphs 2.5 – 2.7 (below), 

and further submissions to be made throughout the inquiry, the 

claimants recognise the evolution of the following Treaty principles 

expressed in Te Tino Rangatiratanga me te Kawanatanga:5  

(a) Te mātāpono o te tino rangatiratanga: In te Tiriti, Te Raki 

Māori, their hapū, and iwi are guaranteed their tino 

rangatiratanga.  Te Tiriti had its own mana, affirming and 

sustaining the authority of rangatira alongside that of the 

Kāwana.  Te Raki rangatira expected that, in accordance with 

te Tiriti, their authority would continue to be recognised and 

respected, and they would continue to exercise their rights and 

responsibilities to their hapū in accordance with tikanga. 

(b) Te mātāpono o te kāwanatanga/the principle of 
kāwanatanga: In accordance with the treaty agreement 

entered into between Te Raki Māori and the Crown’s 

representative in February 1840, the Crown would, through the 

new Kāwana, have the right to exercise authority over British 

subjects, and thereby would keep the peace and protect Māori 

interests.  Te Raki Māori expected that their authority in their 

sphere would be equal to that of the Crown in its sphere; and 

that questions of relative authority would be negotiated as they 

arose through discussion and agreement between the parties.  

The duty of the Crown was (and is) to foster tino rangatiratanga 

 
5 Waitangi Tribunal Tino Rangatiratanga me te Kāwanatanga: The Report on Stage 2 of 
the Te Paparahi o Te Raki Inquiry – Pre-publication Version (Wai 1040, 2022) at 84-87.  
Some deletions have been made to truncate the length of the extracts. 
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(Māori autonomy), not to undermine it, and to ensure its laws 

and policies were just, fair, and equitable, and would 

adequately give effect to treaty rights and guarantees, notably 

those affecting hapū autonomy and tikanga, and hapū retention 

and management of their lands and resources.  In accordance 

with the principle of kāwanatanga, the Crown had a further duty 

to ensure that its treaty duties are not abrogated, as when it 

granted the colony a constitution and representative institutions 

in 1852, and self-government in 1856; it was important that the 

colonial Government exercise its functions in accordance with 

Crown treaty obligations. 

(c) Te mātāpono o te houruatanga/the principle of 
partnership: Because there was no cession of sovereignty by 

Te Raki rangatira, kāwanatanga, the authority granted to the 

Crown was not a superior authority, an overarching power, 

albeit ‘qualified’ by the right of Māori to exercise tino 

rangatiratanga.  Rather, the Crown’s authority was expressly 

limited in Te Raki to its own sphere.  Alongside and equal to it, 

was that of te tino rangatiratanga.  To that extent we depart 

from the framing of the principle of partnership by the Tribunal 

in earlier reports for some other inquiry districts.  Negotiating 

and managing their respective spheres of authority, as well as 

shared spheres as the two populations intermingled, was the 

key issue for the treaty partners in the years after te Tiriti was 

signed.  The Crown could not unilaterally decide what Māori 

interests were or what the sphere of tino rangatiratanga 

encompassed; that was for Te Raki Māori to negotiate with the 

Crown.  The Crown’s duty was and is to engage actively with 

Te Raki Māori on how it should recognise Te Raki tino 

rangatiratanga and, where agreed, give effect to it in New 

Zealand law.  Partnership was and is the framework for 

governance in New Zealand; both parties must act honourably 

and in good faith. 
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(d) Te mātāpono o te whakaaronui tētahi ki tētahi/the principle 
of mutual recognition and respect: Before 1840, the 

relationship between Te Raki Māori and the Crown was broadly 

based on mutual recognition and respect.  These are vital 

qualities in the treaty relationship; each party must recognise 

and respect the values, laws, and institutions of the other.  The 

Crown for its part must respect tikanga, which is at the heart of 

Te Raki Māori values, law, and the Māori way of life, as are 

mana, whanaungatanga, mātauranga, and kaitiakitanga.  The 

Crown’s recognition and respect of hapū communities and their 

authority over their lands and waters, and taonga, should be 

evident in the importance it places on the treaty guarantee of 

tino rangatiratanga. 

(e) Te mātāpono o te matapopore moroki/the principle of 
active protection: This has been a widely understood and 

utilised principle, and has long been applied to the Crown’s duty 

to protect Māori interests, including their land rights and their 

exercise of tino rangatiratanga.  It reflects a British articulation 

of the duty of protection they believed should characterise the 

Crown’s relations with Māori as it assumed sovereignty and 

embarked on the colonisation of New Zealand.  In this inquiry, 

despite the claimants’ recognition of its importance, we are 

mindful of their reservations about the principle as reflecting a 

power imbalance, a duty undertaken by the imperial power 

when it assumed a superior authority, establishing its 

Government in New Zealand.  Had the Crown observed its 

obligations under both texts of the treaty from 1840, particularly 

its commitment to recognition of tino rangatiratanga, the duty of 

active protection might not have assumed such importance.  

We consider that active protection is not a Crown duty arising 

from its sovereign authority.  Rather, it requires the Crown to 

help restore balance to a relationship with Te Raki Māori that 

had become unbalanced as the Crown assumed an authority 

far beyond the bounds understood by Ngāpuhi when they 
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signed te Tiriti in February 1840.  We draw on the principle in 

this report because we consider that it is still useful for 

assessing Crown actions and omissions, and for reminding the 

Crown of its obligations where such actions and omissions 

have caused prejudice to Te Raki Māori.  But we prefer to 

emphasise the principle of mutual recognition and respect as 

better reflecting the treaty-based partnership that Te Raki Māori 

entered into. 

(f) Te mātāpono o te whai hua kotahi me te matatika mana 
whakahaere/the principle of mutual benefit and the right to 
development: Te Raki Māori expected to benefit from the 

presence of a British kāwana and new settlers through trade 

opportunities and new technologies.  It was the Crown’s duty to 

ensure that they retained the land they needed for their present 

and future economic well-being.  Māori had the right to develop 

as a people and to develop the properties and resources 

guaranteed to them by the treaty, including the right to engage 

with the new economy if they wished to do so.  Their 

development right further included the right to positive 

assistance from the Crown where appropriate (for instance, 

where they faced unfair barriers to development).  Te Raki 

Māori were to contribute to and benefit from the economic 

development of the colony, alongside settlers. 

(g) Te mātāpono o te mana taurite/the principle of equity: 
Through article 3 of the treaty, Te Raki Māori were guaranteed 

equitable treatment and citizenship rights and privileges.  

However, equal treatment for Māori and non-Māori population 

groups is unlikely to satisfy the principle of equity.  It is the 

Crown’s duty to provide to Māori fair, not just equal or the same 

treatment, as provided to other citizens.  The guarantee of tino 

rangatiratanga and the undertaking that Te Raki Māori tikanga 

would be recognised and respected also requires the Crown to 

focus attention and resources to address the social, cultural, 

and economic requirements and aspirations of Māori.  The 
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Crown cannot advance Pākehā interests at the expense of 

Māori.  And it must address inequities experienced by Māori.  

This applied to Māori political and legal rights and to their 

property rights; to the assessment of their old land claims by 

Government commissions in accordance with legislation, and 

to the kinds of land titles provided to Māori by the Crown’s 

Native Land regime. 

(h) Te mātāpono o te whakatika/the principle of redress: 
Where the Crown breached the treaty agreement through its 

legislation, policy, actions, or omissions, Te Raki Māori have 

the right to redress from their treaty partner, including financial 

or other compensation.  From the outset, however, it was the 

Crown’s duty to investigate fully claims of injustice or prejudice 

or both made in the many petitions or letters Te Raki Māori 

submitted, or in their direct approaches to Parliament, and to 

address those claims in light of the Crown’s guarantees in both 

texts of the treaty. 

Te Kapotai’s interpretation and understandings 

2.5 As descendants of signatories to he Whakaputanga me te Tiriti, Te 

Kapotai hold their own interpretation of these documents based on 

kōrero tuku iho.   

2.6 Their understanding of he Whakaputanga me te Tiriti underpins how 

they govern their tribal affairs, their relationship with the Crown, and 

their participation in this inquiry.   

2.7 Central to the claimants’ he Whakaputanga me te Tiriti understanding 

is that they do not support any interpretation which seeks to limit, 

balance, or qualify their tikanga and rangatiratanga based on an 

incorrect view that rangatiratanga/kāwanatanga/sovereignty was 

ceded under te Tiriti.  Further, the passage of time, and the assumption 

the Crown now holds in relation to the scope of its kāwanatanga today, 

do not change their position. 



8 
 

3 FIRST CAUSE OF ACTION: CROWN LEGISLATION, POLICY AND 
PRACTICE RELATING TO CLIMATE CHANGE UNDERMINES TE 
KAPOTAI’S TIKANGA AND RANGATIRATANGA   

3.1 Te Kapotai say the Crown has the following duties in relation to climate 

change: 

(a) To give effect to the rights and guarantees made under te Tiriti; 

(b) To provide for the exercise of tikanga and rangatiratanga; and 

(c) To ensure Te Kapotai’s te Tiriti rights and guarantees are 

recognised when addressing climate change. 

Particulars 

3.2 Climate change is a nationally and internationally significant issue. 

3.3 Between 1992 to today, the Crown has sought to address climate 

change.   

3.4 According to experts, climate change is the greatest threat the world 

has ever faced6 and is the defining issue of our time.7 

3.5 It is considered by the United Nations that indigenous peoples are 

among the first to face the direct consequences of climate change, due 

to their dependence on, and close relationship with, the environment 

and it resources.  They say that climate change intensifies the 

difficulties already faced by indigenous communities including political 

and economic marginalisation, loss of land and resources, human 

rights violations, discrimination and unemployment.8 

3.6 The Crown, under the exercise of kāwanatanga, has developed and 

implemented legislation, policies and practices in response to climate 

 
6 United Nations. (2022, October 21). Climate change the greatest threat the world has 
ever faced, UN expert warns. United Nations. https://www.ohchr.org/en/press-
releases/2022/10/climate-change-greatest-threat-world-has-ever-faced-un-expert-warns 
7 United Nations. (n.d.) Global Issues: Climate Change. United Nations. 
https://www.un.org/en/global-issues/climate-change 
8 United Nations. (n.d.) Climate Change. United Nations. 
https://www.un.org/development/desa/indigenouspeoples/climate-change.html 
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change without negotiation, representation and agreement from Te 

Kapotai.   

3.7 The Crown’s approach to law and policy development for climate 

change has traditionally been exclusive to itself, and it has failed to 

provide for a te Tiriti partnership and a consistent principled approach, 

inclusive of Māori. 

3.8 In more recent times, where Māori have been involved in the law and 

policy development for climate change, it has been on the Crown’s 

terms and dependant on its preferences.  The Crown has not provided 

for the necessary principles of te Tiriti, which would see Māori have a 

te Tiriti consistent role in addressing climate change with the 

government. 

3.9 The consequence of the Crown’s failure to address climate change in 

a te Tiriti consistent way is that law and policy are both out of step with 

te Tiriti principles, that Māori do not have a sufficient degree of 

rangatiratanga over climate change issues, and that law and policy for 

climate change undermines and breaches the Tiriti rights of Māori.  

4 SECOND CAUSE OF ACTION: COALITION GOVERNMENT’S 100-
PLAN AND COALITION AGREEMENTS RELATING TO CLIMATE 
CHANGE ARE INCONSISTENT WITH TE TIRITI O WAITANGI 

4.1 Te Kapotai say the Crown has obligations under te Tiriti o Waitangi to 

recognise and respect Te Kapotai rangatiratanga, to work in 

partnership with Te Kapotai, and to allow Te Kapotai the exercise of 

rangatiratanga over climate related issues including any environmental 

issues or decisions which may impact how the government addresses 

climate change. 

4.2 On 24 November 2023 the New Zealand National Party (“National”), 

Act New Zealand (“ACT”) and the New Zealand First Party (“NZ First”) 

signed coalition agreements forming a coalition government (“Coalition 

Government”). 

4.3 On 29 November 2023, in breach of te Tiriti o Waitangi, the Coalition 

Government announced a 100-day plan (alongside their coalition 
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agreement/s) which include a number of climate related policies.  Such 

policies include, but are not limited to: 

(a) the introduction of legislation to remove the Auckland Fuel Tax; 

(b) cancellation of fuel tax hikes; 

(c) repealing the Clean Car Discount Scheme by 31 December 

2023;  

(d) stopping work on the Auckland Light Rail project; and  

(e) any other plan or policy listed in either the Coalition 

Government’s 100-day plan or Coalition Agreements which 

impact the environment and/or climate change.  

4.4 Te Kapotai say the Coalition Government’s unilateral decision making, 

where their 100-day plan/Coalition Agreements were developed and 

decided upon without the input of Te Kapotai, undermines their 

rangatiratanga and their partnership with the Crown under te Tiriti.   

4.5 Te Kapotai say the impact of the Coalition Government’s climate 

related policies will affect, and likely increase, New Zealand’s 

greenhouse gas emissions by steering businesses and people away 

from making climate conscious decisions in the operation of their 

businesses and everyday lives. 

4.6 Such impacts will accelerate climate change and affect the rate at 

which the Crown is able to meet domestic and international targets to 

reduce greenhouse gas emissions.  All of which causes significant 

prejudice to Te Kapotai and their relationship and association to their 

lands, resources and role as kaitiaki, including things like flooding, 

coastal erosion, storm surges and regular tidal inundation in rural 

communities.  Climate change also means that native flora, fauna, 

waterways and ecosystems come under threat as the environment 

alters.  This has direct implications on Te Kapotai and their spiritual 

and cultural connection to the taiao and their taonga. 
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5 PREJUDICE 

5.1 Te Kapotai suffer prejudice in instances where law and policy is 

developed over issues that concern them and te Tiriti is not recognised 

and provided for. 

5.2 The inability to exercise tikanga and rangatiratanga, and decision 

making over climate change law and policy is prejudicial to Te Kapotai. 

5.3 Prejudice also arises where law and policy do not provide for te Tiriti 

in a manner that preserves the rights and interests of Māori. 

5.4 Climate change law and policy, where it has primarily been developed 

under the exercise of kāwanatanga, and without provision for Māori te 

Tiriti rights, is inconsistent with te Tiriti. 

6 RELIEF 

6.1 Te Kapotai are considering the relief they seek in respect of this inquiry 

but are of the view that compensation and engagement/negotiation are 

part of the pathway forward.  The purpose of the 

engagement/negotiation would be to develop climate change law and 

policy that is consistent with te Tiriti.  

6.2 Te Kapotai will provide further detail to the relief sought once amended 

statements of claim, submissions and evidence are filed.   

7 AMENDMENT 

7.1 Leave is sought to make further amendments to this amended 

statement of claim as the inquiry progresses. 
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7.2 The claimants therefore reserve the right to file further causes of 

action, particulars or specific allegations that are not included in this 

statement of claim. 

 

I TĒNEI RĀ, I te rā 29 Pēpuere 2024 ki Whāngarei 
 

 

Season-Mary Downs/Chelsea Terei-Tipene/Majka Cherrington/Tatijana 

Simon-Larsen 

Counsel for the claimants 
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