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MAY IT PLEASE THE TRIBUNAL

1. Nga Kaitono

Te ika te ika i Waitotara
Te ika te ika i Whenua Kura
Te ika te ika i Patea
Te ika te ika i Tangahoe
Te ika te ika i Waingongoro
Te ika te ika i Kawia
Te ika te ika i Taranaki
Te Takina mai hoki te ika
Ki tenei rua ki tenei one
Te ika ki tenei papa
Te ika ki tenei au tapu
Te ika ki te au tapu nui no Tane
Ki te autapu o Tangaroa te ika
Terete re te ika
He ika waka mou kaha hai
Tena te ika ka moe
Ko te ika o te rua
Ko te ika o te one
Te ika o te hohono
Tena te ika ka moe
Ka taki ki roto
Ka taki ki te turanga
Ka taki Ki te kainga
Ka taki ki te au tapu nui no Tane

Ki te au tapu nui o Tangaroa.

1.1 This Statement of Claim is prepared and filed on behalf of Mere Brooks, John Hooker
and Alan Joseph Fred Hooker, making this claim on behalf of themselves and their

hapii Okahu—Inuawai.

" Nga Ruahine Deed of Settlement.



1.2 This Statement of Claim is also prepared and filed on behalf of Allen Webb, who,
alongside Ms Brooks, Mr John Hooker and Mr Alan Hooker, makes this claim on
behalf of himself and his hapt Kanihi Umutahi.

1.3 Okahu-Inuawai and Kanihi Umutahi are hapii of Ngaruahine.

1.4 This claim is also submitted on behalf of Maori and those groups of Maori who have
been affected by the actions and inactions of the Crown in failing to address, mitigate,
and adapt to climate change.

1.5 This claim is also submitted for and on behalf of the tamariki and mokopuna who are
the generations set to inherit this earth who are so affected by the actions and inactions
of the Crown.

2 Jurisdiction

2.1 The Claimants are Maori for the purposes of's 6(1) of the Treaty of Waitangi Act 1975.

2.2 The Claimants assert they have been, continue to be, and are likely to be prejudicially
affected by Crown actions in breach of Te Tiriti.

2.3 The Claimants are suffering significant, irreversible, and ongoing prejudice as a result
of the Crown’s acts and omissions, and as particularised in this Statement of Claim.

3 Te Tiriti o Waitangi and its principles

3.1 The premise of this claim recognises that there is “no definitive or exhaustive list of
the principles of the Treaty”, rather, that this paradigm of understanding, as it relates
to climate change, is developed and evolves as the claimant and witness evidence is
presented.?

3.2 The principles are informed by the words of Te Tiriti o Waitangi/The Treaty of
Waitangi and inferred from Te Tiriti o Waitangi/The Treaty of Waitangi in its entirety,
taking into account “the context and spirit in which the treaty was entered into.””

3.3 Without limiting Te Tiriti o Waitangi, the Claimants assert that the following are

principles of Te Tiriti, each of which they say is relevant to the present claim.

Tino Rangatiratanga

3.4

The report on Stage 2 of the Te Paparahi o Te Raki Inquiry traced the principle of tino

rangatiratanga from its inception to its use in modern Treaty jurisprudence. Early

2 Wai 3300, #A006 Kérero Taunaki a Natalie Ramarihia Coates, at [56].
3 Wai 1040, Tino Rangatiratanga me te Kawantanga: The Report on Stage 2 of the Te Paparahi o te Raki
Inquiry, (Wai 1040, 2023) at 38.



3.5

3.6

3.7

reports acknowledged that the term, as derived from the Treaty, should not be equated
with the term ‘chief” in English. Rather, a very important element in the identification
of a rangatira was recognition by the people, and that which distinguished the true
rangatira was the quality of commonality, binding the leader as one with their people.*
The Tribunal has concluded that an appropriate definition for rangatiratanga is
‘authority’, with tino rangatiratanga being ‘full authority’.> Subsequent jurisprudence
acknowledged tino rangatiratanga as an indigenous right that encapsulates autonomy,

separate authority or self-government.®

In this climate change emergency, tino rangatiratanga encompasses the ability for
tangata whenua to respond to, mitigate, and adapt to climate change in their rohe.

Climate change is not exclusively a matter for the kawanatanga sphere.

The Claimants are keenly aware of the Crown’s actions and omissions on climate
change in their rohe, where (1) indigenous native forestry was completely destroyed
throughout the region, (2) intensive, industrial dairy agriculture continues despite
causing significant greenhouse gas emissions (3) fossil fuel extraction continues under
the Crown Minerals Act and (4) purported renewable energy pathways are pursued
without mana whenua through “green hydrogen” and offshore wind projects. Despite
the opposition of the Claimants’ hapti to continued intensive dairy agriculture and their
exclusion from renewable energy projects, and the articulation of this opposition on the
iwi level,” the authority of the Claimants’ hapi as Kkaitiaki continues to be trampled

over.

The Report on the Crown’s Foreshore and Seabed Policy introduced the idea that tino
rangatiratanga includes a guarantee of the right to exercise tikanga. Te Mana Whatu

Ahuru explained that:®

Tikanga underpinned how ‘tino rangatiratanga’ was exercised as it was
relevant to their land tenure, the environment, social and political
relationships, and generally to the Maori way of life... Tikanga mediated
relationships between people and taonga and was therefore an integral aspect

of tino rangatiratanga. In respect of any interests or taonga, a community’s

4 Wai 1040, Tino Rangatiratanga me te Kawantanga: The Report on Stage 2 of the Te Paparahi o te Raki
Inquiry, (Wai 1040, 2023) at 39.

® Ibid.

6 Wai 1040, Tino Rangatiratanga me te Kawantanga: The Report on Stage 2 of the Te Paparahi o te Raki
Inquiry, (Wai 1040, 2023) at 40.

" Te Uru Taiao o Ngaruahine (the Ngaruahine Kaitiaki Plan provided for by the Ngaruahine settlement) at page
31. See also Alternative Energy Position Statement of Ngaruahine.

8 Wai 898, Te Mana Whatu Ahuru: Report on Te Rohe Pétae Claim, volume 1 (Wai 898, 2023) at 182.



3.8

3.9

authority... depended on its exercise of the relevant tikanga. Because the
guarantee of rangatiratanga was a promise of protection for Mdaori autonomy,
the Crown was therefore obliged to respect Maori tikanga as a system of law,

policy, and practice.
Within the climate change context, it must be recognised that®

Mdori culture is a creation of its environment. It retains aspects of Hawaikian
roots, but the elements that make it distinctive in the world can be seen as both

a reflection of and response to this particular place.

Tino rangatiratanga — autonomy, self-government and self-determination — is therefore
dependent on the environment from which it has developed. Maori tikanga and
‘cultural preferences’ depend on the dictates of the environment, which the Claimants
say is at threat due to the failures of the Crown to address the impacts of climate change.
As the whakatauki reminds, ‘oranga whenua, oranga tangata’, and as rendered by Te
Aorere Pewhairangi in his walk along the length of State Highway 35 after Cyclone

Gabrielle, ‘mauiui whenua, mauiui tangata’.

Matapopore Moroki — Active Protection

3.10

3.11

3.12

In the Tribunal’s report on the Manukau claim, it noted that the treaty ‘obliges the
Crown not only to recognise the Maori interests specified in the treaty but actively to
protect them’ and that ‘the omission to provide that protection is as much a breach of

the treaty as a positive act that removes those rights.’°

Te Mana Whatu Ahuru went further to state that the Crown had a duty to actively

protect Maori rights and interests:

Including the exercise of Maori authority — this included a duty not to ignore,
deny, or interfere with Maori authority or relationships with lands and other
taonga, and a duty to actively support those relationships to the greatest extent
practicable in accordance with Maori wishes (including through legislation

and institutional arrangements if that was what Mdori communities sought).

Efforts by Okahu-Inuawai and Kanihi-Umutahi (alongside other hapt of Ngaruahine

and Taranaki iwi) to have their rights and interests recognised by the Crown led to The

% Wai 262, at 65.

10 Waitangi Tribunal, Report of the Waitangi Tribunal on the Manukau Claim, (Wai 8, 1985) at 70.
1 Waitangi Tribunal, Te Mana Whatu Ahuru, vol 1 (Wai 898, 2023) at 215.



Taranaki Report,?? and then The Petroleum Report® and The Report on the
Management of the Petroleum Resource.* For the Claimants and their hapi, these
claims were settled through the Crown’s settlement agreement with Ngaruahine in
2014. The Ngaruahine Claims Settlement Act 2016 enacted environmental protections
for particular areas, and provided for consultation with Ngaruahine on environmental
issues. The Claimants were the named claimants, or whanaunga of claimants who have
since passed away, to the Waitangi Tribunal petroleum claim addressing this significant

cause of the climate crisis through the petroleum resources extracted in their rohe.

3.13  Despite the provisions of settlement, the Crown have not supported the relationships
between the Claimants® hapi and their taiao, and the Crown have failed to take
proactive action to prevent climate change. The Claimants’ relationship to their taiao,
and the taonga therein, has been eroded by the Crown’s actions and omissions

regarding climate change policy.

3.14  Subsequent to the raupatu suffered by the Claimants’ hapii in the 19" century, some
parcels of land eventually returned to them were located on the South Taranaki coast.
Pursuant to settlement, coastal land near the mouth of the Claimants’ awa
(Waingongoro) has been given protected status as Whariki o Ngaruahine, under which
the Claimants’ hapt (through Te Korowai o Ngaruahine, the iwi PSGE) has input into
its conservation management. This land is significant to the Claimants’ hapii because
it is where their ancestral waka landed, and where they have historic papakainga, pa,

and mahinga kai.*

3.15  Due to coastal erosion aggravated by climate change, many of these coastal areas (as
well as others in the rohe of the Claimants’ hapti) are disappearing into the sea. Wahi
tapu are threatened, as is the ability of these special places to provide for the wellbeing
and spiritual sustenance of the Claimants and their hapa. This loss of the land the
Claimants tipuna were moved to by the Crown during the raupatu represents a second
wave of land confiscation due to the Crown’s failures to actively protect Maori in the

context of the specific effects of climate change.

3.16 As climate change accelerates and ecosystems are further disrupted, including
mortality events and loss of taonga species listed in settlement legislation, the harm to

the Claimants and their hapti will continue to escalate.

12 Waitangi Tribunal, The Taranaki Report, (Wai 143, 1996).

13 Waitangi Tribunal, The Petroleum Report, (Wai 796, 2003). Mere Brooks, a Claimant for the present claim,
was a claimant in Wai 796.

14 Waitangi Tribunal, The Report on the Management of the Petroleum Resource

15 This is explained in the Ngaruahine Deed of Settlement documents.



3.17  The Claimants say that the Crown, in failing to take appropriate action to mitigate
climate change, have failed to discharge the obligation of active protection within the

area of their hapii and the wider Taranaki area.

3.18  Where the Crown delegates responsibility for the management of natural resources,
The Report on the Management of the Petroleum Resource recognised the following:!®

With specific reference to the resource management regime, the Tribunal has
observed in several earlier reports that the Crown cannot avoid its Treaty duty
of active protection by delegating responsibility for the control of natural
resources to others. More particularly, it cannot avoid responsibility by
delegating on terms that do not require such authorities or bodies to afford the
same degree of protection as is required by the Treaty to be afforded by the

Crown,

3.19  The Claimants say that active protection applies in these circumstances. The Claimants
say that the Crown cannot hide behind other agencies or bodies of the Crown which
have been entrusted with discharging duties and obligations that relate to the

environment.
Houruatanga — Partnership

3.20 The principle of partnership has been properly characterised as requiring the
cooperation of both parties within their “respective areas of authority and influence”,

with both parties “required to act honourably and in good faith.”*’

The Crown could not unilaterally decide what Maori interests were or what
the sphere of tino rangatiratanga encompassed... The Crown was obliged... to
acknowledge rangatiratanga by recognising the need to engage with hapi and
include them in decision-making about whether, or how British law was to
operate in Mdori communities... As the shared authority of the treaty partners
developed, the need would arise for joint consideration of how two legal
systems, one based in tikanga, and the other in British common law, could

operate alongside each other.

3.21  Despite continued fossil fuel extraction in the Claimants’ rohe, wind energy projects
are taking shape. In the case of the Kapuni wind farm (Kapuni Green Hydrogen
Project), this project has been approved without incorporating input from the

Claimants’ hapii on cultural and environmental concerns.

16 Waitangi Tribunal, The Report on the Management of the Petroleum Report, (Wai 796, 2003) at 149.
17 Stage 2, Paparahi o Te Raki at 61.



3.22  Against the expressed wishes of the Claimants’ hapii, the Kapuni wind farm’s location
blocks their views of Taranaki Maunga, damaging this cultural landscape. The
Claimants’ hapt also opposed without success the permission for the hydrogen
produced by the wind farm to be used indefinitely to produce urea, a nitrogen fertiliser
which emits nitrous oxide when it is applied (a greenhouse gas), and which perpetuates
the degradation of soil and facilitates intensive dairy agriculture, all to the detriment of
the climate. The project was approved pursuant to the COVID-19 Recovery (Fast-track
Consenting) Act 2020.

3.23  Inthe Crown’s arbitrary application of their authority over that of tikanga Maori, the
Claimants say that the Crown has breached the principle of partnership. Okahu-Inuawai
and Kanihi Umutahi have not been properly engaged in the application of government
laws which have contributed to the damaging effects of climate change. The Claimants

and their hapii have been ignored by the Crown on climate change issues.

3.24  The shared space of authority has become blurred as the Crown have overstepped their
authority, and dishonourably discharged their obligations under the principle of
partnership.

Redress

3.25  Where the Crown has acted in breach of the principles of Te Tiriti and the agreement
of Te Tiriti itself, and Maori have suffered prejudice as a result, the Crown has a duty

to restore the honour and integrity of the Crown and the mana and status of Maori.*®

Substantive redress is an important step in re-establishing the mutual
recognition and respect embodied in the treaty relationship, for restoring the
honour of the Crown, and for providing a renewed opportunity for giving effect
to the treaty’s guarantee of tino rangatiratanga and, ultimately, te matapono

0 te houruatanga.

3.26  The principles of Te Tiriti do not operate in isolation and each give credence to one
another. In acknowledging their prejudicial actions, the Crown must provide an avenue
for redress and in doing so, they uphold those principles that operate laterally to ensure

that Te Tiriti is honoured.

18 Waitangi Tribunal Report on the Crown’s Foreshore and Seabed Policy (Wai 1071, 2004) at 134; Te
Paparahi o te Raki Stage 2 at 68.



4 The Claim

4.1 The core of this claim is that the Crown has breached Te Tiriti o Waitangi and its

principles in:

411

41.2

413

414

415

4.1.6

4.1.7

4.1.8

5 Background

Failing to take adequate steps to mitigate, adapt to, and address climate change,
or address issues related to climate change;

Failing to undertake appropriate action to uphold commitments to international
treaties and covenants to prevent and mitigate the effects of climate change;

Failing to properly understand or acknowledge the specific issues facing, and

harming, Maori and the Claimants’ hapt arising from climate change;

Failing to support the authority of Maori and the Claimants’ hapt to mitigate

climate change;

Failing to support and equip Maori and the Claimants’ hapt with proper tools

to adapt to the consequences of climate change;

Failing to prepare a strategy to recognise and mitigate the impact on Maori of

reducing emissions;

Failing to follow through on previous Tribunal recommendations to have

Maori and the Claimants’ hapt rights and interests recognised;

Failing to partner with Maori and the Claimants’ hapt to enable tikanga and
Te Ao Maori perspectives to assist in the discharge of Aotearoa’s international

obligations to prevent and mitigate the effects of climate change.

51 At the sixty-fourth plenary meeting of the United Nations (UN), in accordance with

Avrticle 96 of the Charter of the United Nations, the General Assembly requested the

International Court of Justice to render an advisory opinion on the following

questions:*®

Having particular regard to the Charter of the United Nations, the
International Covenant on Civil and Political Rights, the International
Covenant on Economic, Social and Cultural Rights, the United Nations
Framework Convention on Climate Change, the Paris Agreement, the United

Nations Convention on the Law of the Sea, the duty of due diligence, the rights

19 G/IA 77/276. International Court of Justice: Request for Advisory Opinion — Obligations of States in Respect

of Climate Change.



recognised in the Universal Declaration of Human Rights, the principle of

prevention of significant harm to the environment and the duty to protect and

preserve the marine environment:

(a) What are the obligations of States under international law to

ensure the protection of the climate system and other parts of the

environment from anthropogenic emissions of greenhouse gases

for States and for present and future generations?

(b) What are the legal consequences under these obligations for States

where they, by their acts and omissions, have caused significant

harm to the climate system and other parts of the environment,

with respect to:

(i)

(i)

States, including, in particular, small island
developing States, which due to their geographical
circumstances and level of development, are injured
or specially affected by or are particularly vulnerable
to the adverse effects of climate change?

People and individuals of the present and future
generations affected by the adverse effects of climate
change?

5.2 This advisory opinion has been instigated by the small island developing state of

Vanuatu to ensure that member states of the UN are formally and informally making

efforts to ensure their actions correspond with their obligations under international law.

While the opinion is still in the process of being developed, it sets an important

contextual framework.

5.3 The international jurisprudence formally begins with the Stockholm Declaration of

1972 which established two relevant principles of international law: intergenerational

equity and the obligation not to cause transboundary harm.? The Rio Declaration of

1992 built upon this by integrating these important principles. It had the “goal

establishing a new and equitable global partnership” while “recognising the integral

20 Principle 1 reads: Man has the fundamental right to freedom, equality and adequate conditions of life, in an
environment of a quality that permits a life of dignity and well-being, and he bears a solemn responsibilility to
protect and improve the environment for present and future generations. In this respect, policies promoting or
perpetuating apartheid, racial segregation, discrimination, colonial and other forms of oppression and foreing
domination stand condemned and must be eliminated. Principle 21 reads: States have... the sovereign right to
exploit their own resources pursuant to their own environmental policies, and the responsibility to ensure that
the activities within their jurisidiction or control do not cause dmage to the environment of other Staets or of

areas beyonf the limits of national jurisdiction.



5.4

5.5

5.6

5.7

5.8

and interdependent nature of the Earth”. As a limit on global exploits, principle 3
provides that the right to development must be fulfilled so as to equitably meet

developmental and environmental needs of present and future generations.”

The United Nations Framework Convention on Climate Change (UNFCC) of 1992 was
the earliest convention to deal directly with the adverse impacts of climate change. The
preamble notes “that low-lying and other small island countries, countries with low-
lying coastal, arid and semi-arid areas or areas to floods, drought, desertification... are
particularly vulnerable to the adverse effects of climate change.” The convention goes

on to define “adverse effects of climate change” as:

Changes in the physical environment or biota resulting from climate change
which have significant deleterious effects on the composition, resilience or
productivity of natural and managed ecosystems or on the operation of socio-

economic systems or on human health and welfare.

This work evolved into the Kyoto Protocol of 1997, which came into force in 2005
placing on states including Aotearoa binding reductions of greenhouse gas emissions.
The Kyoto Protocol established the ‘cap and trade’ mechanism of emissions trading.

In 2015, the parties to the UNFCC met to establish the Paris Agreement which, through
its preamble, established the principle of common concern and codified
intergenerational equity:

Acknowledging that climate change is common concern of humankind, Parties
should when taking action to address climate change, respect, promote and
consider their respective obligations on human rights, the right to health, the
rights of indigenous peoples, local communities, migrants, children, persons
with disabilities and people in vulnerable situations and the right to
development, as well as gender equality, empowerment of women and

intergenerational equity...

In becoming parties to the Paris Agreement, states including Aotearoa agreed to hold
the global average temperature increase to well below two degrees celsius.
Furthermore, they agreed to partake in a system of accountability through article 4 —
“nationally determined contributions” — and reiterated principles of common but
differentiated responsibilities. This jurisprudence is part of the understanding that will

inform the International Court of Justice’s advisory opinion on climate change.

Other conventions of relevance which have been developed through the UN are the

Convention on the Rights of Children and the United Nations Declaration on the Rights



5.9

of Indigenous Peoples (UNDRIP). Specifically, article 32 of UNDRIP provides as
follows:

1. Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other
resources.

2. States shall consult and cooperate in good faith with the indigenous
peoples concerned through their own representative institutions in order to
obtain their free and informed consent prior to the approval of any project
affecting their lands or territories and other resources, particularly in
connection with the development, utilization or exploitation of mineral, water
or other resources.

3. States shall provide effective mechanisms for just and fair redress for any
such activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.

There have also been resolutions by the UN Human Rights Council which affirm:
a) The human right to a clean, healthy and sustainable environment;?* and

b) That the adverse impacts of climate change negatively affect the realisation of the
right to food.?

General steps taken by the Crown to address climate change

5.10

5.11

5.12

In 2008, New Zealand became the first country in the world to introduce a
comprehensive national emissions trading scheme, intended to cover all sectors of the
economy and major greenhouse gases.? The scheme was enacted through amendments
to the Climate Change Response Act 2002.

In 2019, New Zealand passed the Climate Change Response (Zero Carbon)
Amendment Act 2019. That Act sets a target of net zero greenhouse gas emissions by
2050 and established an independent Climate Change Commission (“the

Commission”) to advise the government on how to achieve that goal.

The climate situation was declared by Parliament on 2 December 2020 to be a “climate
emergency”’. In making this declaration, Parliament noted that global greenhouse gas
emissions would need to reduce by 45 per cent from 2010 levels no later than 2030 to

limit any increase in temperature to 1.5°C.

21 General Assembly, Human Rights Council, Resolution 48/13.
22 General Assembly, Human Rights Council, Resolution 50/9.
23 Catherine Leining A Guide to the New Zealand Emissions Trading Scheme: 2022 Update (Motu, March

2022) at 4.



5.13  The Crown has, either through the introduction of legislation or policy, made climate
change considerations relevant to a number of specific legal and economic sectors in
Aotearoa. However, the Crown has not in doing so mandated any specific steps to
address or mitigate the severity or the effects of climate change, but rather issued
generalised and nonspecific guidelines.

5.14  In 2022, the government produced its first Emissions Reduction Plan, intended to meet

Aotearoa’s emissions budgets for the period to 2035.

5.15  The government was required by the Climate Change Response Act 2002 to include in
this plan a strategy to recognise and mitigate the impacts on iwi and Maori of reducing
emissions.?® The Emissions Reduction Plan has no such strategy, instead providing for
the establishment of a platform for Maori climate action to advise the government and
build Te Tiriti partnership into the climate change response.?® To date, a strategy to
recognise and mitigate the impacts on iwi and Maori of reducing emissions has still not

been prepared.

6 FIRST CAUSE OF ACTION: Failing to mitigate climate change

6.1 In breach of Te Tiriti o Waitangi, the Crown has failed to put in place appropriate
measures to limit greenhouse gas emissions which are contributing to the climate

emergency, causing harm to the Claimants’ hapi. 2

In Taranaki, ‘muru’ describes the confiscation or plunder of property as
punishment for alleged offences, and ‘raupatu’ refers to the conquest or

subjugation of the people by government control.
Particulars

6.2 The Crown has failed to use the regulatory controls available to it to significantly

reduce greenhouse gas emissions, as the climate emergency necessitates.

6.3 The Claimants’ hapa are suffering the consequences of climate change. In January
2024, large numbers of fish died in the Waingongoro River due to record high water

temperatures and low water levels.? These fish included tuna kuwaruwharu and redfin

24 See for example Resource Management Act 1991, s 7(i); Urban Development Act 2020, s 32(2); and Ministry
for the Environment Urutau, ka taurikura: Kia tii pakari a Aotearoa i nga huinga ahuarangi — Adapt and
thrive: Building a climate-resilient New Zealand (August 2022).

% Climate Change Response Act 2002, s 3A(ad).

% Aotearoa New Zealand’s first emissions reduction plan, page 52.

27 Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi, (Wai 143, 1996) at |I.

28 Taranaki Regional Council, “High temperatures and low river flows likely caused fish deaths”, press release
dated 11 June 2024.



6.4

6.5

6.6

6.7

6.8

6.9

6.10

bully which are taonga species for the Claimants’ hapii. Recent eDNA tests by the
Department of Conservation show that further taonga species such as piharau are no
longer present.

Coastal land in the rohe of the Claimants’ hapt is eroding into the sea, a process

aggravated by climate change.

Following the muru and raupatu of all the lands in the rohe of the Claimants’ hapi, the
native forests were almost entirely destroyed, thereby exacerbating climate change.
Now much of that land is being used for intensive, industrial dairy farming. These
farming practices produce large amounts of greenhouse gases, including methane, as
well as nitrous oxide from the application of nitrogen fertiliser, produced nearby at
Ballance’s Kapuni plant. The Crown has taken no meaningful action to reduce

agricultural greenhouse gas emissions, in the rohe of the Claimants’ hapti or elsewhere.

The Crown’s inaction on polluting agriculture has caused particular harm to the health

and wellbeing of the Claimants’ communities.

The watersheds that are of paramount importance to the identity of the Claimants
including the Waingongoro River have been contaminated by agricultural run-off,
including both nitrogen fertiliser run-off and bodily waste from livestock, with e-coli
and nitrates being detected in Taranaki groundwater.?® The Waingongoro River has
been left un-swimmable throughout a large part of the year, and cannot be used as a

source of potable water without significant filtration.

The reef in the rohe moana of the Claimants’ hapii has also been harmed, with reduced
plant and animal life as a result of high sea temperatures in combination with

agricultural run-off flowing out of the Waingongoro River.

The Crown’s lack of action to prevent agricultural greenhouse gas emissions is
incredibly concerning as this not only contributes to climate change which is harming
the Claimants, but the same lack of action is driving environmental degradation through

the damage to waterways.

The climate harm already suffered by the Claimants’ hapt is a signal of the escalating
risks and harms they will face as ecosystems are increasingly disrupted by climate

change.

29 Robin Martin, “E coli discovered in 21 private groundwater bores in Taranaki” RNZ (online, 29 August

2022).



7 SECOND CAUSE OF ACTION: Failing to provide for adaptation to climate change

7.1 In breach of Te Tiriti o Waitangi, the Crown have failed to implement a statutory and/or

policy regime that ensures appropriate adaptation to the effects of climate change.

Particulars

7.2 The Intergovernmental Panel on Climate Change (IPCC) estimates that where global

warming goes beyond 1.5 degrees celsius above pre-industrial temperatures, it will

significantly increase extreme weather events and result in increased sea-level rise.*

In relation to sea-level rise, the IPCC has observed that:3!

...limiting global surface temperature does not prevent continued changes in
climate system components that have multi-decadal or longer timescales of
response (high confidence), and as a consequence, some sea-level rise is
unavoidable for centuries to millennia due to continuing deep ocean warming
and ice sheet melt and sea levels will remain elevated for thousands of years
(high confidence). However, deep, rapid and sustained emissions reductions
would limit further sea-level rise acceleration and projected long-term sea-

level rise commitment.

7.3 Even with emissions reductions, some amount of sea level rise is already locked-in for

the future. This is particularly concerning considering that 80 per cent of the 800 marae

in Aotearoa are located on or near the coast or near flood-prone rivers.®

7.4 As the Expert Working Group on Managed Retreat has also found:*3

The socio-economic status of Maori also contributes to climate change impacts
falling disproportionately upon Maori. Iwi, hapii and Mdaori communities are
more likely than Pakeha to live in rural and remote locations, and in areas
with high socio-economic deprivation. These communities are more vulnerable
to climate hazards such as flooding and landslides and are less able to respond

to climate change.

7.5 The reality is that sea levels are rising, with Maori and the Claimants’ hapii being

among those susceptible. The academic community have been rallying for what is

being referred to as ‘managed retreats’ or planned relocation. This involves ‘the

%0 Intergovernmental Panel on Climate Change, Global Warming of 1.5C
31 IPCC, 2023. Summary for Policymakers at B.3.1.
32 Te Rina Kowhai “Maori ciltural sites among most vulnerable to climate change, rising sea levels” Newshub

(online, 8th May 2022).

33 Expert Working Group on Managed Retreat A Proposed System for Te Hekenga Rauora/Planned Relocation

2023 at 65.



purposeful and coordinated movement of people and assets out an area subject to
significant hazard risk. Ideally it is pre-emptive, taking place before damage occurs,
but it may occur post-event.”** At present:®

...there is no for-purpose legal framework for managed relocation... Instead,
there is a complicated bundle of statutory provisions that central government
agencies and local authorities must navigate, in an ad hoc manner, in order to

relocate people away from areas exposed to natural hazards.

7.6 In other words, the Crown is not prepared for the possibility of whole communities
having to move from unsafe areas. This is a breach of the principle of active protection

as the Crown remains unwilling to prepare for the likely outcomes.

7.7 While policy work on climate change adaptation is underway, there is no indication
at this stage that a managed retreat strategy is being prepared, in particular a managed
retreat strategy to actively protect Maori. This requires a Maori managed retreat

strategy, led by Maori.

7.8 The Crown has not implemented any statutory or policy regime to address the
following climate change adaptation issues:

7.8.1 The preservation of all taonga species in the moana, awa, ngahere and whenua;

7.8.2  Water security risks through melting of Maunga Taranaki ice and lower awa

water flow;
7.8.3  Providing for wahi tapu and reallocating land lost through coastal erosion;

7.8.4  Addressing food security and mahinga kai impacts from the changing climate.

34 Environment Defence Society Current Legislative and Policy Framework for Managed Relocation, Working
Paper 2 2023 at 1.

35 Environment Defence Society Current Legislative and Policy Framework for Managed Relocation, Working
Paper 2 2023 at 1.

% The Ministry for the Environment is preparing a climate change adaptation framework with input from
Parliament’s Finance and Expenditure Committee.



THIRD CAUSE OF ACTION: Exclusion of Maori from decision-making on climate change

8.1

In breach of Te Tiriti o Waitangi, the Crown have excluded the Claimants’ hapt and

Maori generally from decision-making on the climate change response.

Particulars

8.2

8.3

8.4

8.5

Through their hapt climate strategy and taiao plan, alongside the taiao stategy and
alternative energy strategy of their iwi PSGE, Te Korowai o Ngaruahine, the

Claimants’ hapt have articulated clear positions on responding to climate change:
8.2.1 They are opposed to intensive farming practices on their whenua;

8.2.2 New energy systems must not commodify fundamental human needs, and
economic analysis of alternative energy projects must be based on social and

environmental outcomes;*’

8.2.3  Treaty rights and partnership should be at the centre of all decision-making for

alternative energy projects;* and

8.2.4  As Maori are uniquely impacted by climate change, they must lead the climate
policy and strategy process to accurately define the problems and solutions

required.®®

In breach of the treaty principles of partnership and tino rangatiratanga, the Crown has
excluded Ngaruahine and the Claimants’ hapi from decision-making on the above
matters, including regulation of intensive farming practices, fossil fuel extraction and

the transition to alternative energy.

Pursuant to the COVID-19 Recovery (Fast-track Consenting) Act 2020, in 2021
Hiringa Energy sought approval to construct wind turbines and a “green hydrogen”
facility at Kapuni, in the vicinity of the Claimants’ rohe. The proposal was to use the

hydrogen to produce urea, a nitrogen fertiliser at Ballance’s neighbouring plant.

Consultation with hapt was rushed and inadequate. The opposition of the Claimants’
hapti alongside other hapt and Te Korowai o Ngaruahine to the project in its proposed
form was unheeded. This is to the detriment of the cultural landscape for the Claimants’
hapt, and to the detriment of their whenua and the climate through the perpetuation of

urea production.
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8.6 There has been insufficient consultation regarding offshore wind farm proposals. The
Crown is moving at pace towards approving offshore wind infrastructure while the
legal title to the marine and coastal area is pending decision under the Marine and
Coastal Area Act 2011 (MACA). This demonstrates bad faith wherein the Crown is
negotiating treaty rights in the takutai moana while locking in the removal of those very
rights through irreversible infrastructure projects. The Crown repeatedly ignored
members of Okahu-Inuawai hapi raising concerns about MACA rights during public
consultation on offshore wind regulations. Crown representatives of the
Superannuation Fund repeatedly ignored hapt during public hui alongside offshore

wind industry representatives.

FOURTH CAUSE OF ACTION: Lack of strategy to recognise and mitigate the impacts on

Maori of reducing emissions

9.1 In breach of Te Tiriti o0 Waitangi, the Crown has not prepared a strategy to recognise

and mitigate the impacts on Maori of reducing emissions.
Particulars

9.2 In breach of the principle of active protection, the government has not prepared a
strategy to recognise and mitigate the impacts on iwi and Maori of reducing emissions,
despite its preparation of an Emissions Reduction Plan for Aotearoa in 2022.

FIFTH CAUSE OF ACTION: Marginalisation of the Claimants’ hapi

10.1  In breach of Te Tiriti o0 Waitangi, the Crown has marginalised the Claimants’ hapt by
transferring to them parcels of land in redress for raupatu, which are vulnerable to

erosion aggravated by climate change.
Particulars

10.2  The Claimants have been subjugated by Crown and government action that has left
them with parcels of land which are but remnants of the lands they once held. In
alienating the land beneath their feet, the Crown intentionally undermined their
autonomy by their presumption of who could decide and effect illegitimate purchases

of their land in the pre-war purchase era in Taranaki.*® Under the New Zealand

37 Alternative Energy Position Statement, p 9 and 19.
3% Alternative Energy Position Statement, p 19.
3 Te Uru Taiao o Ngaruahine (the Ngaruahine Kaitiaki Plan provided for by the Ngaruahine settlement) at page

31

40 Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi, (Wai 143, 1996) at 5.
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10.3

10.4

Settlements Act of 1863, the Crown confiscated land from Maori who had been in
“rebellion against Her Majesty’s authority.”** This led to widespread warfare in the
Taranaki district. While it ended in most other districts after a period of months, armed

initiatives “did not cease in Taranaki until after an unparalleled nine years.”*?

As the Tribunal identified in The Taranaki Report, there is a record of continuing
expropriation from first European settlement — pre-dating and post-dating the New
Zealand Settlements Act — and this has a cumulative impact. “It needs to be appreciated

that was involved was a process, not a set of unconnected incidents.”*3

The reserves for the Claimants’ hapt are in several cases coastal, requiring access
through other properties, and suffering from coastal erosion. The Claimants now face
continuing loss of land as a result of climate change driven by the actions and omissions

of the Crown.

SIXTH CAUSE OF ACTION: Climate refugees

111

In breach of Te Tiriti, the Crown have failed to engage Maori in the possibility of
having to house climate refugees that come from the wider Pacific region.

Particulars

11.2

11.3

In the case of Teitiota v. New Zealand, the issue for determination in the UN Human
Rights Committee was whether New Zealand violated Mr Teitiota’s right to life under
Article 6 of the International Covenant on Civil and Political Rights by removing him
to his native country of Kiribati in 2015.** Although it was decided that they did not
violate his right to life, the Committee recognised that climate change is a reason to
seek asylum, stating that countries with established refugee determination systems

ought to protect individuals from harmful environments brought on by climate change.

The dissenting decision however highlighted the fact that there is limited access to safe
drinking water in his home country, making it difficult to grow food or access potable
water. By removing him, the dissenting decision concluded that New Zealand has
violated the applicant’s right to life under s 6(1) of the Covenant. As evidence becomes
more substantiated, the likelihood of climate refugees from Pacific nations seeking

asylum in New Zealand will increase.

4l New Zealand Settlement Act 1863, s 2.

42 Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi, (Wai 143, 1996) at 2.
43 Waitangi Tribunal, The Taranaki Report: Kaupapa Tuatahi, (Wai 143, 1996) at 3.
4 CCPR/C/127/D/2728/2016.



11.4  Under current law and policy, there is no adequate consideration of the views of Maori

on the appropriate management of these refugees, keeping in mind the obligations of

manaakitanga that stem from whakapapa connections Maori have to the other islands

in the Pacific. In 2017 New Zealand introduced an “experimental humanitarian visa”

for people who were being displaced from Pacific Island nations due to the adverse

effects of climate change. However, the initiative was not continued.*®

11.5 The Crown have breached Te Tiriti in failing to ascertain the views of Maori and

Claimants’ hapt on fostering manaakitanga between New Zealand and Pacific nations

suffering from the perils of climate change.

12 RELIEF SOUGHT

12.1  The Claimants seek all or any of the following relief:

1211

12.1.2

12.1.3

12.1.4

12.15

12.1.6

A finding of fact in their favour;
A finding that the claim is well-founded,;

A finding that the Crown has breached the principles of Te Tiriti as alleged
within this Statement of Claim;

A finding that the Crown has breached the principles of Te Tiriti through the
approval of the Kapuni Green Hydrogen Project;

A finding that the Crown has breached the principles of Te Tiriti through its
promotion of offshore wind projects without consulting the Claimants’ hap,

and through failing to first address relevant hapi MACA claims;

A recommendation that the Crown enact appropriate measures to reduce
greenhouse gas emissions, not limited to those measures which would comply
with the Emissions Reduction Plan, but rather measures which comply with
the totality of Aotearoa’s international law obligations, and which are
proportionate to the risk of significantly escalating climate harm for the

Claimants’ hapii and for Maori;

45 Ghosh, Rajan, and Orchiston, Caroline, “Climate induced migration in the Pacific: The role of New Zealand”

NZAIA (online, 2021).



12.1.7 A recommendation that the Crown take action nationally to significantly

reduce greenhouse gas emissions from agriculture;

12.1.8 A recommendation that the Crown partner with Maori in redesigning the ETS
to ensure equal and equivalent access for Maori, including revenue sharing in
recognition of the harms from land confiscation and removal of access to

forestry land (similar to the sharing of fishing quota with non-coastal Maori);

12.1.9 A recommendation that the Crown prepare a Maori managed retreat strategy
led by Maori;

12.1.10 A recommendation that the Crown fund and support taonga species
preservation, including hatcheries, translocations, and other matauranga

approaches to survival,

12.1.11 A recommendation that the Crown adopt a partnership approach with Maori

when considering energy projects;

12.1.12 A recommendation that within Crown agencies, including the Climate Change
Commission, Maori lead the climate policy and strategy process to accurately

define the problems and solutions required.

12.1.13 A recommendation that the Crown prepare alongside its Emissions Reduction
Plan a strategy to recognise and mitigate the impacts on iwi and Maori of

reducing emissions;

12.1.14 A recommendation that the Crown provide support and resourcing to the

Claimants’ hapti to combat coastal erosion;

12.1.15 A recommendation that the Crown provide redress for coastal lands lost by the

Claimants’ hapti to erosion;

12.1.16 A recommendation that the Crown engage in meaningful consultation with
Maori and the Claimants’ hapii on fostering manaakitanga between New

Zealand and Pacific nations suffering from the perils of climate change;



12.1.17 A recommendation that the Crown, alongside local government, partner with
the Claimants’ hapii to determine and implement appropriate responses to

climate change in their rohe.

any other relief as the Tribunal sees fit.

This Statement of Claim is filed by Annette Sykes and Te Maiora Rurehe, solicitors
for the Claimants. Documents of service on the Claimants may be left at the address

for service or:

posted to 8 Marguerita St, Unit 1, Rotorua; or

transmitted by email to asykes@annettesykes.com and temaiora@annettesykes.com
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