Wai 2358, #181

| MUA TE ROPU WHAKAMANA | TE TIRITI O WAITANGI WAI 2358
BEFORE THE WAITANGI TRIBUNAL WAI 3444
| TE TAKE O the Treaty of Waitangi Act 1975

ME

| TE TAKE O the National Fresh Water and

Geothermal Resources
Inquiry — Stage Three (Wai 2358)

ME

| TE TAKE O A claim filed by Roger Pikia on behalf of
the Trustees of the Ngati Tahu — Ngati
Whaoa Rinanga Trust for and on
behalf of the hapt and whanau of Ngati
Tahu — Ngati Whaoa iwi

ME

| TE TAKE O A claim filed by Wikitoria Hepi-Te Huia
on behalf of the Trustees of the
Tauhara North No.2 Trust for and on
behalf of the Trust and the beneficial
owners of the land hand and
administered by the Trust

BRIEF OF EVIDENCE OF DEBORAH HELEN KISSICK
Dated 28 April 2025
RECEIVED
Waitangi Tribunal
29 Apr 25
Ministry of Justice
WELLINGTON
Il HoLM|I MAJUREY Paul F Majurey Tamaleegal

PO Box 1585 Level 3, 2 Osterley Way, Manukau, Auckland 2104
nd

Shorfland Street PO Box 75517, Manurewa, Auckland 2243
AUCKLAND 1140 P. 09 263 5240

E. tania@tamakilegal.com

Solicitor on the record Paul Majurey paul.majurey@holmmaijurey.nz (09) 304 0420
Counsel acting: T Waikato / D Naden / A Johns / L Redward


Arapera Tapiata
New Stamp

Arapera Tapiata
New Stamp

Arapera Tapiata
Text Box
29 Apr 25


Table of Contents

EXECULIVE SUMIMAIY ...oieeii et e e e e e et e e e e e e e e e e ee s 2
1] 1o To 18 o3 (o o T 4
Qualifications and EXPEIENCE ........coevviiiiiiiiiiiiiiiiieiiieeeeeeeeeeeeeeeaeeaeeaaaaeeeeseessasssessnnnsnnnnnnnnnnns 4
Publications & LITErature..........cooooiioiiieeeeeeeeeee e 4
1070 Te [N o) I 7] oo |1 o (PSPPSR 4
SCOPE Of EVIABNCE. ... e e e 4
Material CONSIAEIEd ........ccooiiii ettt eeanenannees 6
LI L a1 ][ PSP 6
Geothermal Resource Use and potential in Aotearoa New Zealand...................ooovvieeeeeene. 6
Legislation relevant to management of geothermal resources............cccccoeeiiiiiiiiiiiiiiiieeeeeeenn, 7
Resource Management ACt 1997 ... oo i 7
Part Il of the RMA - PUurpose & PriNCIPIES ........c.ooviiiiiiii i 8
Geothermal resource management underthe RMA ... 8
CoNSEIVALION ACE 1087 ... e 10
RMA REFOrM 2025 ... s 12
Geothermal RMA Planning Framework relevant to NTNW .........ccoooooiiiiii e, 14
LI LI .= 4 =T o = S 14
Waikato Regional Policy Statement.............ouoiiiiiiiii e 15
Classification of Geothermal Systems..........ccooiiiiiiiiiiii e, 15
Waikato Regional PIAN ..........ouiiiiiiiiiiiiii s 19
WRP Geothermal Module ... 20
Classification of Geothermal Systems within the NTNW Rohe...............cooooviiiin, 22
Development Systems — Rotokawa, Ohaaki, NgatamariKi............cc..ccooviiiiiiiiiiiiieninnnen, 25
Limited Development Systems — Atiamuri ..........ceuviiiiiiiiii e 33
Research Systems — REPOIOA .........uuuiiiiiiiaiiiiiiiei et 38
Protected Systems — Wai-o-Tapu, Waikite, Te Kopia and Orakei Korako........................ 45
Other provisions relevant to geothermal resources/activities in the Waikato region ......... 53
AV VN = ToTo] o T g U= g T =1 oo =P 54
CONSEIVALION AC. ... 57
Bay of Plenty Conservation Management Strategy .........ccccooovviiiiiiiiiiceieeee e, 57
Proposed Settlement Legislation providing for management of NTNW geothermal resources
........................................................................................................................................... 60
LO70 ] Tox (U1 o o [P 61



EXECUTIVE SUMMARY

1.

This evidence has been prepared to assist the Waitangi Tribunal in Stage
Three of the National Fresh Water and Geothermal Resources Inquiry (Wai
2358). It provides a planning assessment of the consistency of the Resource
Management Act 1991 (“RMA”), the Conservation Act 1987 (“CA”), and
relevant regional planning instruments with the principles of Te Tiriti o
Waitangi (“Te Tiriti”), specifically in relation to geothermal resources of
significance to Ngati Tahu—Ngati Whaoa (“NTNW”).

The evidence focuses on the application of these frameworks within the
NTNW rohe and evaluates whether the frameworks are consistent with Te
Tiriti.

| consider that the classification-based approach to geothermal resource
management under the Waikato Regional Policy Statement and Regional
Plan does not adequately recognise or provide for NTNW’s rights and
responsibilities in relation to their geothermal taonga. These documents
were developed without meaningful engagement or consultation with
NTNW, resulting in limited recognition of their values and aspirations. While
some protection exists for Significant Geothermal Features (“SGF”), the
overall framework does not give full effect to tino rangatiratanga or reflect a

genuine Treaty partnership in my view.

The Bay of Plenty Conservation Management Strategy (‘BoPCMS”),
prepared under the CA, acknowledges Te Tiriti principles and includes
objectives to implement partnership with tangata whenua. However, it is not
clear how the policy direction is reflected in practice through engagement

and decision-making.

NTNW have proposed bespoke settlement legislation to establish
ownership, governance, and a decision-making role in relation to geothermal
taonga within their rohe. The draft legislation is focussed on tino
rangatiratanga and kaitiakitanga and outlines a high-level legislative

structure.



In summary, the current RMA and CA frameworks do not give full effect to
the principles of Te Tiriti o Waitangi. | note that this is not currently required

in the RMA, where the requirement is to "take into account" these principles.



INTRODUCTION

Qualifications and Experience

8.

10.

11.

My full name is Deborah Helen Kissick.

| have a Bachelor of Science majoring in geography with a specialisation in

environmental science from Auckland University.

| have been practicing as a planner for 17 years and am a full member of the
New Zealand Planning Institute. | am currently employed as a planning

consultant with Traverse Environmental based in Taupo.

| have set out my full planning experience in my comprehensive planning
Brief of Evidence (“Comprehensive Planning Evidence”) filed in relation to
the Wai 2460 Claim (Waitaha ki te Waipounamu claim)

Publications & Literature

12. | have set out in my Comprehensive Planning Evidence a summary of the
papers published under the Geothermal: the Next Generation research
programme (“GNG Programme”) which provide relevant context to my
research background on the RMA regulatory planning framework relevant to
geothermal resources.

Code of Conduct
13. | confirm | have read the Code of Conduct for expert witnesses contained in

Schedule 4 of the High Court Rules and have complied with the code when
preparing my evidence. Other than when | state | am relying on the advice
of another person; this evidence is within my area of expertise. | have not
omitted to consider material facts known to me that might alter or detract

from the opinions that | express.

Scope of Evidence

14.

15.

This brief of evidence covers the geothermal taonga described in the Wai344
claim (“Claim”) filed by the Ngati Tahu - Ngati Whaoa Iwi Collective
(“NTNW”) being the Ngati Tahu - Ngati Whaoa Runanga Trust (‘Runanga”)
and the Tauhara North No.2 Trust (“the Trust”).

The purpose of this brief is to assist the Tribunal in understanding the

Waikato Regional Council’s (“WRC”) Geothermal Systems Classifications in
4



relation to each of the geothermal taonga outlined in the Claim, and to

describe the current legislative framework that governs these taonga under
the Resource Management Act 1991 (“RMA”) and Conservation Act 1987
(“CA”).

16. Accordingly, the scope of my evidence covers the following:

a. Overview of current legislative provisions affecting geothermal systems
including the RMA and CA.

b. Overview of the Government’s current proposed reforms for the RMA.

c. An overview of the WRC’s Geothermal Systems Classifications as it
relates to the NTNW geothermal systems, and the extent to which these
system boundaries, as defined by the WRC, extend into areas of public
conservation estate (“PCE”) administered by the Department of
Conservation (“DOC”).

d. Implications for the NTNW geothermal systems that extend into areas
of the PCE.

17. | have been asked by NTNW to focus my evidence and evaluation on the

following issues for the Inquiry:

a.

18. As

Is the current law in respect of geothermal resources consistent with the

principles of the Treaty of Waitangi (“Issue 2”).

If the current law in respect of geothermal resources is not consistent
with Treaty principles, what recommendations should be made for the
reform of the current law? What other recommendations (if any) should

be made. (“Issue 3(a)”).

If the Tribunal finds in answer to issue 1 that Maori as at 1840 exercised
tino rangatiratanga in relation to geothermal resources and in accord
with their unique tikanga, what reform is required to the law (if any) to
provide for the exercise of that tino rangatiratanga and to recognise their

unique tikanga with respect to those resources. (“Issue 3(b)”).

| have noted in my Comprehensive Planning Evidence, the

implementation of policy direction by those working within the RMA and CA
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frameworks can have a large influence on the outcomes achieved. However,
a review of actual decision making, processes and outcomes at local scale,
and the extent to which this policy implementation is consistent with the

principles of Te Tiriti, is beyond the scope of my evidence.

Material Considered

19.

In preparing my evidence, | have relied on reference documents contained

in the Document Bank.

TE TIRITI PRINCIPLES

20.

| acknowledge that the Tribunal characterises that the principles of Te Tiriti
are not as static ‘provisions’, but rather as principles applied in assessing
each claim. | have relied on the ‘Stage 2 Report on the National Freshwater
and Geothermal Resources Claims’'' prepared by this Tribunal for my

understanding of Te Tiriti principles.

GEOTHERMAL RESOURCE USE AND POTENTIAL IN AOTEAROA NEW ZEALAND

21.

22.

23.

As outlined in my Comprehensive Planning Evidence, geothermal energy
has a significant role to play in NZ’s energy future. Achieving Government
targets for net-zero emissions by 2050, while maintaining affordable, reliable
and sustainable electricity supply, will require substantial growth in

geothermal energy use.

| understand that NTNW are some of the tangata whenua leaders in the
utilisation of energy from geothermal resources and are involved in a number
of geothermal power station developments as both joint venture partners

and landowners.

The future potential of geothermal resources and the highly valued nature of
these resources by NTNW and Maori means that careful consideration and
clear direction is required in order to ensure the sustainable future

development of these resources.

1 Stage 2 Report on the National Freshwater and Geothermal Resources Claims
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LEGISLATION RELEVANT TO MANAGEMENT OF GEOTHERMAL RESOURCES

24.

25.

26.

27.

28.

The RMA and CA provide central frameworks that apply to the management
of natural and physical resources on Fee Simple land, whenua Maori, and
within the PCE throughout Aotearoa New Zealand. Figure 1 in my
Comprehensive Planning Evidence illustrates how these layers of RMA and
CA apply alongside other legislation relevant to the coastal and marine
environments though the Marine and Coastal Areas (Takutai Moana) Act and
the Exclusive Economic Zone and Continental Shelf (Environmental Effects)
Act.

Both the RMA and CA are explicit in referencing Te Tiriti principles however

each Act takes a different approach:
Resource Management Act 1991 (RMA) — Section 8

“In achieving the purpose of this Act, all persons exercising
functions and powers under it, in relation to managing the use,
development, and protection of natural and physical resources,
shall take into account the principles of the Treaty of
Waitangi (Te Tiriti o Waitangi).” [emphasis added]

Conservation Act 1987 — Section 4

“This Act shall so be interpreted and administered as to give
effect to the principles of the Treaty of Waitangi.” [emphasis
added]

| comment on the effect of this difference (“take into account” compared to
“give effect to”) in my Comprehensive Planning Evidence (from paragraph
56).

RESOURCE MANAGEMENT ACT 1991

29.

The RMA was introduced as the overarching legislation for the management
of effects on the environment, with the concepts of sustainable
management, integrated management of resources (including geothermal
resources) and public participation at its core. It superseded a range of
previous legislation relevant to geothermal resource use and development,
including the Water and Soil Conservation Act 1967 and the Geothermal
Energy Act 1953, and is the core legislative framework applying to the

protection, use and development of geothermal resources.


https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?id=DLM435834#DLM435834
https://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?id=DLM435834#DLM435834

Part Il of the RMA - Purpose & Principles

30.

31.

32.

33.

34.

35.

36.

Part Il of the RMA outlines its purpose and principles. Part Il provides a
guiding framework for all decision-making under the Act and shapes the

development of policy statements, plans and resource consent decisions.

Section 5 sets out the purpose of the sustainable management purpose of
the RMA while the remaining sections of Part Il, Sections 6, 7 and 8 address
the key principles of the RMA that underpin how sustainable management

will be achieved.

Section 6 outlines Matters of National Importance. All persons exercising
functions and powers under the RMA, in relation to managing natural and
physical resources are required to “recognise and provide for’ the matters of

national importance in Section 6.

Section 7 identifies ‘other matters’ that those exercising functions and

powers under the RMA “...shall have particular regard to”.

Section 8 requires that those exercising functions and powers under the

RMA ‘take into account of the Treaty of Waitangi”.

There is a hierarchy to the language used in Section 6, 7 and 8 with the
language used in Section 8 to “take into account” the principles of Te Tiriti

being the lowest level of direction/requirement of the three sections.

| have covered the direction in Part Il of the RMA in detail in my
Comprehensive Planning Evidence from paragraph 46 and will not repeat
that here.

GEOTHERMAL RESOURCE MANAGEMENT UNDER THE RMA

37.

The following RMA definitions relating to geothermal resources will provide

useful context to this evidence:

a. freshwater or fresh water means all water except coastal water and

geothermal water

b. geothermal energy means energy derived or derivable from and
produced within the earth by natural heat phenomena; and includes all

geothermal water



38.

39.

c. geothermal water means water heated within the earth by natural
phenomena to a temperature of 30 degrees Celsius or more; and
includes all steam, water, and water vapour, and every mixture of all or

any of them that has been heated by natural phenomena

d. natural hazard means any atmospheric or earth or water related
occurrence (including earthquake, tsunami, erosion, volcanic and
geothermal activity, landslip, subsidence, sedimentation, wind, drought,
fire, or flooding) the action of which adversely affects or may adversely

affect human life, property, or other aspects of the environment
e. water—
(a) means water in all its physical forms whether flowing or not
and whether over or under the ground:

(b) includes fresh water, coastal water, and geothermal water:

(c) does not include water in any form while in any pipe, tank, or
cistern

)

water body means fresh water or geothermal water in a river, lake,
stream, pond, wetland, or aquifer, or any part thereof, that is not located

within the coastal marine area

There is no specific RMA definition for groundwater but a definition for

groundwater is included in the National Planning Standards:

groundwater means water occupying openings, cavities or
spaces in soil or rocks beneath the surface of the ground.

Section 14 of the RMA requires that no person may take, use, dam or divert
water, heat or energy unless that is allowed by s14(3). Section 14(3)
prohibits the taking, using, damming or diverting of any water, heat or energy

unless:

a. allowed by a national environmental standard, regional plan or resource

consent (Section 14(3)(a)), or

b. geothermal “water, heat or energy is taken or used in accordance with
tikanga Maori for the communal benefit of the tangata whenua of the
area and does not have an adverse effect on the environment” (Section
14(3)(c)), [emphasis added].

9



40. Similarly, Section 15 of the RMA requires that no person may discharge
contaminants into water or air or onto land unless the discharge is allowed
by:

a. a national environmental standard,
b. aregional plan,
c. aresource consent
d. expressly allowed by other regulations
e. is an existing lawful activity.
41. The RMA defines a contaminant as

‘includes any substance (including gases, odorous compounds,
liquids, solids, and micro-organisms) or energy (excluding
noise) or heat, that either by itself or in combination with the
same, similar, or other substances, energy, or heat—

when discharged into water, changes or is likely to change the
physical, chemical, or biological condition of water; or

when discharged onto or into land or into air, changes or is
likely to change the physical, chemical, or biological condition of
the land or air onto or into which it is discharged”

42. In this context, geothermal fluid containing heat, minerals or chemicals

meets the definition of a contaminant under the RMA.

CONSERVATION ACT 1987

43. The CA provides for the management of conservation areas and natural and
historic resources specifically held under the CA by the Crown, referred to
further as the PCE. Alongside the management of natural and historic
resources, the CA directs a range of functions of the Department of
Conservation (“DOC”) which include the following of relevance to this

evidence:

a. Advocate for the conservation? of natural and historic resources

2 Conservation is defined in the Conservation Act as “means the preservation and protection of natural and
historic resources for the purpose of maintaining their intrinsic values, providing for their appreciation and
recreational enjoyment by the public, and safeguarding the options of future generations”

10



b. Promote the benefits to present and future generations of the

conservation of natural and historic resources generally.

44, The PCE consists of land held in National Parks and land in parks and
reserves including forest parks, conservation areas, conservation parks and

marine reserves/sanctuaries.

45. The functions of the Department of Conservation are outlined in Section 6 of
the CA. While there are no specific functions for DOC in relation to the
management of geothermal resources general functions include the
management, for conservation purposes of “all land, and all other natural
and historic resources” held under the CA which | consider would include
geothermal resources where these are located in the PCE, in parallel with

requirements under the RMA.

46. | am aware that there are areas of the NTNW rohe as described in the
evidence of Roger Pikia and Evelyn Forrest where geothermal resources are
located that fall within the PCE. | understand that NTNW have an established
a working relationship with the Department of Conservation to undertake
kaitiaki works in those areas, including planting near Orakei Korako and Wai-

o-Tapu.

47. | note that the purpose of the Department of Conservation does not include
specific reference to the relationships of Maori with their lands, water sites,
wahi tapu or other taonga including natural and physical resources within
the PCE.

48. Section 4 of the CArequires that the Act “be interpreted and administered to
give effect to the principles of the Treaty of Waitangi” [emphasis added]. |
note that the DOC website? includes a page that references the principles of
Te Tiriti that are “most important’ in the work of the Department which are

identified as:

Partnership — mutual good faith and reasonableness

The Crown and Maori must act towards each other reasonably
and in good faith. These mutual duties of reasonableness and
good faith describe the nature of the relationship between the

3 https://www.doc.govt.nz/get-involved/apply-for-permits/iwi-consultation/principles-of-the-treaty-of-waitangi-and-
doc/

11
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49.

RMA REFORM 2025

50.

51.

52.

Crown and Maori. They are the core of what has been
described as the Treaty partnership. This principle is about how
the Crown should behave to Maori and Maori to the Crown.

Informed decision-making

Both the Crown and M&ori need to be well informed of the
other’s interests and views. When exercising the right to govern,
Crown decision makers need to be fully informed. For Maori, full
information needs to be provided in order to contribute to the
decision-making process. This is connected closely to the
principles of good faith and active protection. Consultation is a
means to achieve informed decision-making.

Active protection

The Crown must actively protect Maori interests retained under
the Treaty as part of the promises made in the Treaty for the
right to govern. This includes the promise to protect tino
rangatiratanga and taonga. Active protection requires informed
decision-making and judgement as to what is reasonable in the
circumstances.

Redress and reconciliation

The Treaty relationship should include processes to address
differences of view between the Crown and Maori. The Crown
must preserve capacity to provide redress for proven
grievances from not upholding the promises made in the Treaty.
Maori and the Crown should demonstrate reconciliation as
grievances are addressed.

My Comprehensive Planning Evidence discusses the Conservation Act

Regulatory Framework from paragraph 531.

Late in the development of my evidence, a report was released from the
Independent Expert Advisory Group on Resource Management Reform
(“the EAG”) entitled ‘Blueprint for resource management reform’ (“Blueprint
Report”). The EAG were tasked with preparing a blueprint, based on
objectives and principles from the Government, for new legislation to replace
the RMA.

| have addressed the recommendations of the EAG in the Blueprint Report
from paragraph 276 of my Comprehensive Planning Evidence and will not

repeat it here.

The recommendation of the EAG is that “future legislation should retain the

Section 8 RMA requirement”. The reasons given for this conclusion are:

12



a. The relationship and kinship connections of Maori with the environment
is fundamental to the Maori world view and is inherent to the guarantees

and protections afforded by the Treaty.

b. Planning and environmental management represents a major
intersection with the Maori relationship with the environment that has
been devolved to local government. In such a case, it is important that

the Crown’s obligations to Maori are upheld.

53. Based on the brevity of these recommendations, | am not clear why the EAG
favoured the reapplication of Section 8 in the replacement legislation, over

the other options considered.

54. | do note for completeness that the report to Cabinet* dated 28 March 2025
from Hon Chris Bishop and Simon Court outlines their intent to “rule out the
use of a general Treaty principles clause, as recommended by the EAG
report, and as is currently expressed in section 8 of the RMA.” (Page 15)
This is due to their statement, at Page 14, that further work is needed to
“consider options for a descriptive Treaty clause that itemises the provisions
of the legislation that provide for Maori participation and recognise relevant

Maori rights and interests”.

55. | acknowledge that there has been much commentary in the media about
the removal of ‘a Treaty clause’ from the replacement legislation. However,
as described above, | understand that while a clause in the form included as
Section 8 of the RMA may be removed, further consideration of a more
descriptive clause in relation to Te Tiriti is yet to be considered. At the time
of writing this evidence, it is too early for me to be able to comment the form
such a clause may take and whether it will address any of the matters | raise

from paragraph 494 of the Comprehensive Planning Evidence.

56. | acknowledge that it is possible that the Government opt to not include a
clause referencing Te Tiriti principles in any RMA replacement legislation. In

my view, the removal of such a clause would represent a departure from the

4 https://environment.govt.nz/what-government-is-doing/cabinet-papers-and-regulatory-impact-
statements/replacing-the-rma1991/
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direction to at least ‘take into account’ the principles of Te Tiriti, currently
required under the RMA.

GEOTHERMAL RMA PLANNING FRAMEWORK RELEVANT TO NTNW

o7.

The geothermal resources of interest to NTNW are located within the
Waikato Region and managed under the jurisdiction of the WRC. The
following sections identify the relevant provisions of the Waikato Regional
Policy Statement (“WRPS”) and Waikato Regional Plan (“WRP”) as they

relate to geothermal resources within the NTNW rohe.

Te Ture Whaimana

58.

59.

60.

As discussed in my Comprehensive Planning Evidence, | acknowledge the

significance of Te Ture \Whaimana, the Vision and Strategy for the Waikato

and Waipa River catchments resulting from the Waikato-Tainui Raupatu
Claims (Waikato River) Settlement Act 2010, the Ngati Tawharetoa,
Raukawa, and Te Arawa River Iwi Waikato River Act 2010 and the Nga Wai
o Maniapoto (Waipa River) Act 2012.

While not directly relevant to the management of geothermal resources, |
acknowledge that Te Ture Whaimana recognises the strategic importance of
the Waikato and Waipa Rivers and their catchments to New Zealand’s
cultural, social, environmental and economic wellbeing (Objective j). Te Ture
Whaimana prevails over sections of the RMA relating to purpose and
preparation of regional plans as well as any inconsistent provision in a
National Policy Statement and has been included as part of the Waikato
Regional Policy Statement in accordance with sections 9-17 of Waikato-
Tainui Raupatu Claims (Waikato River) Settlement Act 2010.

As outlined in section 10 of the Waikato-Tainui Raupatu Claims (Waikato
River) Settlement Act 2010, Sections 11 to 15 of Te Ture Whaimana prevail
over Sections 59-77 of the RMA relating to Regional Policy Statements and
Regional Plans. This provides an example of how specific Treaty settlement
legislation can provide for a bespoke legislative solution to recognise the

rights of Maori under Te Tiriti with respect to natural resources.

14
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Waikato Regional Policy Statement

61.

62.

The WRPS (operative May 2016) identifies six significant resource
management issues for the Waikato Region. One of these is the relationship
of tangata whenua with the environment is of “paramount importance” and

acknowledges that this relationship is being damaged as a result of:

a. Degraded mauri of the environment including as a result of cumulative

effects
b. Loss of access, use and enjoyment of resources and places

c. Lost or diminished ability of tangata whenua to be involved in or

influence management decisions
d. Loss of ability to exercise kaitiakitanga.

The WRPS identifies a range of objectives and associated policies that have
been developed to address the significant management issues in the region
including several that seek to address the issues outlined above. Each of
the objectives seeks to address a range of the identified significant resource
management issues while each policy typically seeks to achieve multiple
objectives. Detailed discussion of these provisions and their relevance to the
role of tangata whenua in resource management, and in particular, to
geothermal resource management is included from paragraph 338 of my

Comprehensive Planning Evidence.

Classification of Geothermal Systems

63.

64.

Geothermal systems in the Waikato are defined as “an individual body of
geothermal energy and water not believed to be hydrologically connected to

any other...”.

The following map identifies geothermal systems in the Waikato Region.
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Figure 1 Geothermal Systems in the Waikato Region (Source WRC)

65. Classification of geothermal systems is a key management tool used in the
Waikato Region, to manage the effects of development and use of
geothermal resources. The classification approach provides for a balance
between the protection of some geothermal systems and recognition of and
potential for use and development in others.

66. Systems are classified in the Waikato, as directed by the WRPS, based on:
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67.

68.

69.

a. system size,

b. vulnerability of Significant Geothermal Features (“SGFs”) to extractive

uses, and
c. existing uses.

The WRPS requires Regional Plans to classify geothermal systems as one

of the following:

a. Development Geothermal Systems — large systems where the

development of geothermal resources is enabled.

b. Limited Development Geothermal Systems — large systems with
SGFs that could be adversely affected by large-scale development but

where smaller scale uses could be appropriate.

c. Protected Geothermal Systems — large geothermal systems where

there is the potential for SGFs to be affected by extraction activities.

d. Research Geothermal Systems — generally where there is a lack of

information to define them as any other category of system.

e. Small Geothermal Systems — not connected to a large geothermal
system and does not have a temperature of >100°C or does not have a

volume of greater than 10km?.

The policy framework in the WRPS includes policy direction for WRC to
encourage collaboration, participation and information sharing with tangata
whenua and other agencies (Policy IM-P2) and requires that tangata

whenua are provided with opportunities to “...express, maintain and

enhance the relationship with their rohe...” (Policy IM-P3)

Policy GEO-P2 requires the council, in relation to SGFs, to “Recognise that
some geothermal features are significant and provide the appropriate level
of protection for these features within different geothermal systems”. This
policy does not direct the protection of all geothermal surface features, only

those that are significant.
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70.

71.

72.

SGFs?® are identified as being those features that meet specifically identified
criteria®. This includes criteria relating to “Culturally significant features”
which is described as “Any geothermal surface feature, whether artificial,
natural, or modified that is deemed significant following consideration of the
criteria for determining significance of cultural heritage resources in APP7 of
the Regional Policy Statement.” These additional criteria include a range of

matters and include specific criteria for Maori culture and traditions which

include:
a. Mauri.
b. Wahi tapu.

c. Korero-o-mua (Historical).

d. Rawa taturu (Customary resources).

e. Hiahiatanga taturu (Customary needs).

f. Whakaaronui o te wa (Contemporary esteem).

Based on the definition, SGFs are mapped where they occur in Development
and Limited Development systems. Outside of these systems, although not

mapped, features that meet the criteria area deemed to be significant.

If all geothermal areas of significance to tangata whenua are identified as
SGFs and if decision making regarding activities with potential effects on
these features is undertaken in a manner consistent with protecting those
features, | consider this aligns somewhat with the principle of active
protection. However, | discuss further at paragraph 77 below, it is my
understanding that NTNW have not been engaged with or directly consulted
in the development of the WRPS or WRP and as a result, their values and
views in relation to geothermal resources within their rohe have not been

reflected in the development of these documents.

5 Defined in the WRPS as “Significant Geothermal Features in Development and Limited Development Systems
are those geothermal features that are considered significant and are listed and mapped in the Waikato Regional
Plan. In Protected, Research and Small Geothermal Systems, Significant Geothermal Features are those
geothermal features that meet the description of one or more of the identified Significant Geothermal Feature
Types listed in Table 21 (in APP2).”

6 Appendix 2 WRPS - Significant Geothermal Feature types
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73.

74.

| note that if there are geothermal features that are of spiritual or cultural
value to tangata whenua that are not deemed significant using the identified
criteria in the WRPS, the policy framework does not offer protection to these

resources.

In my view, this approach can be considered partially consistent with the
principle of active protection in the instances where a geothermal feature is
deemed significant by the WRPS. It would be beneficial to understand the
effectiveness of this approach to protecting areas of value to tangata whenua
including how this reflects the significance of resources to NTNW given the

absence of engagement in the preparation of these documents.

Waikato Regional Plan

75.

76.

77.

78.

79.

Chapter 2 of the WRP (Operative 2007) identifies resource management
issues of concern to Maori in the Region and focuses on “...’process issues’
based on feedback received from the predominant tribal groups in the

Region — Waikato-Tainui, Hauraki, Raukawa, Maniapoto and Tuwharetoa”

In this chapter, each of the “predominant tribal groups” identified by the
council has a section of the WRP which describes their rohe and the matters

of the concern to the iwi group.

Despite the NTNW Rinanga being defined as an Iwi Authority for the
purposes of the RMA since 1999, and the involvement of multiple NTNW
entities in major geothermal activities including power developments and in
relation to tourism at Orakei Korako and Wai-o-Tapu, NTNW are not

recognised or acknowledged in the WRP.

As a result, the interests of NTNW, including those in relation to geothermal
resources, are not reflected in the WRP in a manner that recognises the
significance of these resources to NTNW. This also means that the
classification of geothermal systems and the identification of SGFs in
Development and Limited Development Geothermal Systems stated in the
WRP has not taken the views of NTNW into account.

| also note that as a result of the lack of recognition of NTNW, “Rising Above
The Mist - Te Aranga Ake | Te Taimahatanga - Nqgati Tahu - Ngati Whaoa Iwi
Environmental Management Plan”(2019) (“NTNW IEMP”) (Document Bank
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80.

81.

DK1), described in detail in the brief of evidence of Evelyn Forrest, is not
referenced in the WRP. In my view this highlights that the approach taken by
the WRC in the development of the WRP whereby the focus is on
“predominant tribal groups” as opposed to all iwi authorities is at odds with

requirements under the RMA.

There are two objectives in Chapter 2 which are focussed on seeking to
minimise uncertainty regarding the relationship between tangata whenua
and resources for which they are kaitiaki and on enabling tangata whenua
to give effect to kaitiakitanga. The policies accompanying the objectives are
limited to defining the processes to determine the relationship of tangata
whenua with natural and physical resources for which they are kaitiaki and
to promote methods that will increase community awareness of these

relationships.

Chapter 2 includes several non-regulatory methods around information
gathering from tangata whenua, education for WRC staff as well as methods
that seek to facilitate tangata whenua involvement and awareness of RMA
processes. In my view, this Chapter appears outdated and would benefit
from engagement with tangata whenua, including NTNW, to ensure that it
reflects current resource management issues of significance to tangata
whenua. Notably, none of the objectives, policies or methods in this chapter
specifically reference geothermal resources which | consider does not reflect
the significance of geothermal resources to tangata whenua of the Waikato

Region.

WRP Geothermal Module

82.

83.

Module 7 of the WRP relates specifically to geothermal resources. The WRP
classifies existing geothermal systems according to the descriptions

provided in the WRPS (outlined at paragraph 66 above).
The WRP contains 8 geothermal specific objectives:

Objective 1 - Where geothermal energy and water is taken, it
shall be used and managed efficiently.

Objective 2 - In Development Geothermal Systems, significant
adverse effects on Significant Geothermal Features arising from
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the take of geothermal energy and water to be remedied or
mitigated within the Regional Geothermal Resource.

Objective 3 - In all Limited Development, Research, Protected,
and Small Geothermal Systems, significant adverse effects on
Significant Geothermal Features arising from the take of
geothermal energy and fluid are to be avoided.

Objective 4 - Significant adverse effects on Significant
Geothermal Features arising from land use and the take, use
and discharge of non-geothermal water to be avoided.

Objective 5 - In Development Geothermal Systems, adverse
effects on other natural and physical resources including
overlying structures (the built environment), such as those
resulting from subsidence and land instability, arising from the
take, use, and discharge of geothermal energy or water to be
avoided, remedied or mitigated.

Objective 6 - In Limited Development Geothermal Systems,
significant adverse effects on other natural and physical
resources including overlying structures (the built environment)
such as those resulting from subsidence and land instability,
arising from the take, use, and discharge of geothermal energy
or water to be avoided, remedied or mitigated.

Objective 7 - Significant adverse effects on fresh water and
land arising from the discharge of geothermal energy and water
avoided.

Objective 8 - Increased knowledge about the Regional
Geothermal Resource and better understanding of the effects of
using the resource and effects of other activities on the
resource.

84. These objectives are supported by 14 policies. The focus of the policies is

on:
a. System classification.

b. Management approaches to each type of system classification.
c. Management when there are multiple operators.

d. Management of effects on SGFs.

e. Management of effects of geothermal resources on other natural and

physical resources.
f. Discharges of geothermal fluids.

g. Information gathering.
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85. Notably, none of the objectives and policies specifically recognise or provide

for the relationship of tangata whenua with geothermal resources.

86. There is a specific non-regulatory method relating to the relationship of Maori

to geothermal resources. It states:

Waikato Regional Council will encourage and assist tangata
whenua as Kaitiaki to identify particular geothermal surface
features and specific geothermal resource management matters
of traditional and contemporary cultural value.

87. While useful, this method has no statutory weight and would not require
consideration in a resource consent application. In my view, the language of

“encourage and assist’ is not consistent with the principles of Te Tiriti.

Classification of Geothermal Systems within the NTNW Rohe
88. The following table sets out the WRP classification and the reason’ for the

classification of the Geothermal Systems within the NTNW rohe® under the
WPS:

Table 1 Geothermal System Classification, within the NTNW rohe, as outlined in the WRP

System name WRP Geothermal WRC Classification reason

System
Classification

Rotokawa Development e The system is already subject to large
scale energy use and development.

e Few surface outflows vigorously depositing sinter.

e No evidence of a flow of subsurface geothermal
fluid to or from a Protected Geothermal System.

Ohaaki Development e The system is already subject to large

(including scale energy use and development.

Broadlands) e  Existing surface features significantly impaired by
legally established large takes.

e No evidence of a flow of subsurface geothermal
fluid to or from a Protected Geothermal System.

Ngatamariki Development e No surface outflows vigorously depositing sinter.

e No evidence of a flow of subsurface geothermal
fluid to or from a Protected Geothermal System.

7 Reasons for the classification of a geothermal system are taken from in Tables 7-1, 7-2, 7-3 and 7-4 of the
WRP
8 As identified in the briefs of evidence of Roger Pikia and/or Dr Paul Siratovich and Andrea Blair for the Claim
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System name WRP Geothermal WRC Classification reason

System
Classification

Reporoa Research e  Several surface outflows vigorously
depositing sinter.

e May be hydrologically linked to Waikite-Waiotapu-
Waimangu Geothermal System.

Wai-o-Tapu Protected e  Many geysers, sinter-depositing springs and other
moderately to highly vulnerable geothermal
features.

e  Significant populations of Cyclosorus interruptus,
Christella dentata, Dicranopteris linearis, and
Nephrolepis cordifolia.

Waikite Protected

Te Kopia Protected e Rare mud geyser (which may be a chloride
geyser), several mud pools and super-heated
fumaroles, large area of geothermal vegetation
that represents the best quality example of a
relatively intact area of geothermal vegetation
which is part of a high quality ecological
sequence.

e Contains the at-risk geothermal plant species
Dicranopteris linearis, Calochilus paludosus, and
C. robertsonii.

e May be hydrologically linked to Orakei Korako
Geothermal System.

Orakei Korako Protected e New Zealand'’s largest concentration of geysers,
sinter-depositing springs and other moderately to
highly vulnerable geothermal features.

e  Significant populations of Cyclosorus interruptus,
Schizaea dichotoma, Christella dentata, and
Nephrolepis cordifolia.

Atiamuri Limited Development e  Several surface outflows vigorously depositing
sinter, and other moderately to highly vulnerable
features, that would be adversely affected by
large takes, but which are unlikely to be adversely
affected by small to medium-sized, suitably
located takes.

89. SGFs for Development and Limited Development Geothermal Systems are
recorded in Table 7-5 and Table 7-6 of the WRP. The SGFs identified in WRP
and located within the NTNW rohe are included in Table 2 below. The
information relating to the location of type of SGFs within these geothermal

systems are contained in Table 7-5 of the WRP.
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90. SGFs are also mapped in Section 7.10 of the WRP. A copy of these maps
are included in the Document Bank and marked DK2 — DK8.

Table 2 Significant Geothermal Features recorded in the WRP for Development and
Limited Development Geothermal Systems within the NTNW rohe

Significant

System name Geothermal Significant Geothermal Feature Type
Feature Location

e  Geothermally-influenced
aquatic habitat (Lake Rotokawa and
Parariki Stream)

o  Geothermally-influenced water body
Lake Rotokawa (Lake Rotokawa and Parariki Stream)

e Heated ground habitat
Hydrothermal eruption craters

e  Springs vigorously depositing sinter (lake-
edge springs)

Rotokawa o  Geothermally-influenced
aquatic habitat (Parariki Stream)

e  Geothermally-influenced water body
(Parariki Stream)

e Heated Ground Habitat
Hydrothermal eruption craters

Rotokawa North

o  Geothermally-influenced

aquatic habitat (Parariki Stream)
Parariki Stream
e  Geothermally-influenced water body

(Parariki Stream)

Ohaaki Steamfield e Heated ground habitat

East
Ohaaki ° I?/ul;‘avlvrﬁ;/y( :.;:)l)qn/f/cant feature (Ohaaki
Ohaaki Steamfield 9
West e Heated ground habitat (1 — 4)
o Recent sinter (Ohaaki Ngawha (3))
o  Geothermally-influenced
aquatic habitat (1)
e Geothermally-induced atmospheric
microclimate (2, 3)
Ngatamariki Orakonui Springs

e  Geothermally-influenced water body
(pools (6, 7))

e Heated ground habitat (2 - 7)

e  Hydrothermal eruption crater (7)
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Significant
System name Geothermal Significant Geothermal Feature Type

Feature Location

o Geothermally-influenced
aquatic habitat (1, 3, 4)

Waikato River o  Geothermally-induced atmospheric
Springs microclimate (1)

e  Geothermally-influenced water body
(wetlands (1, 3, 4))

e Geothermally-induced atmospheric
microclimate (2)

Whangapoa e Geothermally-influenced water body (2,
Springs 3)
e Heated ground habitat (3)

Atiamuri

e  Spring vigorously depositing sinter (3)

91.

92.

A definition of each Significant Geothermal Feature type is included in the
glossary of the WRP (replicated the Document Bank as DK9). These
definitions will aid the identification of these features in Research, Protected

and Small Geothermal Systems.

In the following sections, | provide commentary on the regulatory framework
that applies to each system classification.

Development Systems — Rotokawa, Ohaaki, Ngatamariki

93.

In the NTNW rohe, the geothermal systems at Rotokawa, Ohaaki (including
Broadlands) and Ngatamariki are identified as Development Geothermal
Systems. Maps of the 2D surface extent of the Rotokawa, Ohaaki and
Ngatamariki Development Geothermal Systems are replicated as Figure 2,
Figure 3 & Figure 4 below.
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94.

95.

96.

97.

98.

Section 7.4, Policy 1A provides specific policy relating to systems classified

as Development Geothermal Systems:

Development Geothermal Systems, where the take, use
and discharge of geothermal energy and water will be allowed
while:

e remedying or mitigating significant
adverse effects on Significant Geothermal Features;
and

e avoiding, remedying or mitigating adverse effects on
other natural and physical resources including overlying
structures (the built environment).

Policy 3 relates to managing the depletion of energy in Development
Geothermal Systems. The policy requires reservoir modelling to identify

“stepped production” that:

e considers the capacity of the system as a whole; and
e considers the reasonably foreseeable needs of present and future
generations; and

e promotes efficient management and use of the system.

While outside my expertise, my high-level understanding of stepped
production is that different resource extraction/production scenarios are
modelled to identify how the resource could respond to changes in

production rates.

Policy 4 relates to the need to maintain an up-to-date System Management
Plan which “...defines the objectives to be achieved in relation to the system
having regard to the relevant policies in the WRPS”. While System
Management Plan is not a defined term in the WRP, my understanding of a
System Management Plan is that it is unique to the geothermal system and
sets out the management objectives, strategies and monitoring

requirements to ensure sustainable use of the resource.

Policy 6 relates to the management of effects on SGFs in Development

Geothermal Systems.

Policy 6: Significant Geothermal Features in Development
Geothermal Systems

Where significant adverse effects on Significant Geothermal
Features in Development Geothermal Systems are to be
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99.

100.

101.

102.

remedied or mitigated, the remediation and mitigation may
include:

e the take and return of geothermal water being managed
to remedy or mitigate significant adverse effects on
those Significant Geothermal Features affected, or

e adverse effects on features of the same or similar type
(defined in the glossary) being remedied or mitigated to
an extent commensurate with the adverse effect being
caused (‘like for like’ mitigation).

A copy of the maps of SGFs within Development Geothermal Systems within
the NTNW rohe are included in the Document Bank and marked DK2 — DKY.

As noted at paragraph 385 of my Comprehensive Planning Evidence, the
approach in the Waikato Region is to focus on SGFs rather than geothermal
features generally. This means that the planning framework does not
account for or seek to restore or enhance features that have been degraded
or entirely lost due to historic extractive or other uses, which, in my

understanding, have resulted in significant adverse environmental effects.

Examples of degraded or lost features are identified in the other NTNW
briefs of evidence to be filed in relation to Orakei Korako and Ohaaki and in
Section 5(2) of the NTNW Geothermal Claims Settlement Legislation
(included in the document bank as DK9). Lost and degraded features are
also discussed in the NTNW IEMP (Pages 41, 67, 73).

Rules relating to takes and discharges in Development Geothermal Systems
are outlined in WRP Section 7.6.1. The WRP also includes a flow diagram
showing the activity status that apply activities as a high-level overview

which | have reproduced below.
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Figure 5 Development Geothermal System - Summary of Rules

103. Table 3 provides an overview of the relevant rules relating to the take and

discharge of geothermal resources in a Limited Development System.

Table 3 Summary of the rules in the WRP applying to Development Geothermal Systems

Rule Nature of activity Activity status Specific conditions

reference

Take/use of geothermal

energy or water up to 1000

tonnes/day for scientific . Max rate of take 1000
. o Permitted

investigation or geothermal tonnes/day

system or surface feature

enhancement purposes

7.6.1.1

Takes and discharges of .
76.1.2 geothermal energy or water Permitted
within a Development

Limitations include:
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Rule
reference

Nature of activity

Activity status

Geothermal System or from
water that is strongly
hydrologically connected to a
Development Geothermal
System.

Specific conditions

o takes of surface water (15
tonnes/day),

e heat from surface water
(without taking water) (3,750
megajoules/day),

e ground water (30
tonnes/day),

e heat from groundwater
(without taking water) (7,500
megajoules/day).

Takes and uses of geothermal
energy or water within a

Development Geothermal Restricted

Limitations include:

e takes of surface water
(3,000 tonnes/day),

e heat from surface water
(without taking water) (750
gigajoules/day),

e ground water (6,000
tonnes/day),

e heat from groundwater

7.6.1.3 System or from V\{ater that is Discretionary (without taking water) (7,500
strongly hydrologically gigajoules/day).
connected to a Development
Geothermal System. e No discharge® within 20m of
a Significant Geothermal
Feature
¢ Any new extraction well'° to
be at least 20m from any
other existing well
e No discharge into
freshwater
For takes exceeding 6,000
tonnes/day, a draft System
Management Plan is provided to
Takes of geothermal WRQ alpng&de the consent
I application.
groundwater or energy within a
Development Geothermal
76.1.4 System or from water that is Discretionary o . .
strongly hydrologically ?pecmc reqwrement to consider
connected to a Development the extent to which the cultural
Geothermal System. values .of tangata yvhenug are
recognised including their
kaitiaki role with the geothermal
resource” as an assessment
criteria.
Reinjection/injection of water . . For discharges exceeding 6,000
76.15 or geothermal water and Discretionary

associated contaminants into
land, or into geothermal

tonnes/day, a draft System
Management Plan is provided to

9 Established after 23 August 2003
10 Established after 23 August 2003
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Rule Nature of activity Activity status Specific conditions

reference

ground water by reinjection WRC alongside the consent
/injection application.

Surface discharges of
geothermal water not
76.1.6 exceeding 15,000 tonnes/day Discretionary N/A
and 2.5 million tonnes/annum
onto land or surface water

Any take or discharge that

7.6.1.7 does not meet the above rules

Non-complying N/A

104. | note that while the cultural values of tangata whenua and their kaitiaki role
are required to be considered through the specific assessment criteria for a
large geothermal water takes, this same assessment is not specified for
medium takes as a restricted discretionary nor for large discharges of

geothermal water underground, to land or to water.

105. However, a discretionary activity status means that any effects from a
proposal can be evaluated for the purposes of making decisions on consent

applications.

106. Overall, it is my view that the current approach to managing Development
Geothermal Systems within the NTNW rohe is not consistent with the
principles of tino rangatiratanga or partnership, due to the lack of recognition
of NTNW’s interests and the absence of their involvement in the
development of the relevant planning documents. The principle of active
protection is only partially upheld, being limited to those SGFs identified in
the planning framework—features which have not been identified with

reference to NTNW values.

107. In my opinion, including policy direction that specifically requires System
Management Plans to explicitly identify Maori cultural values and

development objectives would enhance alignment with Te Tiriti principles.

Limited Development Systems — Atiamuri

108. Inthe NTNW rohe, the geothermal system at Atiamuri is identified as Limited

Development Geothermal Systems. A map of the 2D surface extent of the
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Atiamuri Limited Development Geothermal System from the WRP is

replicated as Figure 6 below.

109. My understanding of the difference between Development and Limited
Development Geothermal Systems is as a result of extractive uses.
Development Geothermal Systems have identified existing large extractive
uses and development occurring whereas Limited Development Systems
may accommodate some extractive uses but effects on geothermal features

need to be managed.

110. Section 7.4, Policy 1B provides specific policy relating to systems classified

as Limited Development Geothermal Systems:

Limited Development Geothermal Systems, where some
uses may be allowed that will not cause significant adverse
effects on the characteristics of the geothermal system,
including Significant Geothermal Features. Significant adverse
effects on other natural and physical resources are to be
avoided, remedied or mitigated.

111. Policy 7 relates to the management of effects on SGFs in all other

Geothermal Systems i.e. outside of Development Geothermal Systems.

Policy 7: Significant Geothermal Features in all other
Geothermal Systems

Ensure that take, use, and discharge of geothermal energy and
water avoid significant adverse effects on Significant
Geothermal Features in Limited Development, Research,
Protected and Small Geothermal Systems.

In Limited Development Systems, should unintended significant
adverse effects occur to Significant Geothermal Features as a
result of the exercise of any consent, require the consent holder
to remedy or mitigate those effects.

112. A copy of the map of Significant Geothermal Features within the Atiamuri
Limited Development Geothermal System within the NTNW rohe is included

in the Document Bank and marked DKS.
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Figure 6 Mapped extent of the Atiamuri Limited Development Geothermal System from the WRP
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113.

114.

115.

| would expect that any resource consent application and any accompanying
assessment of environmental effects (“AEE”) within Limited Development
Geothermal Systems would need to undertake an assessment of any
geothermal features within the system to determine their significance and
then address how effects on these features will be avoided, remedied or
mitigated as directed by WRP Policy 7.

Rules relating to takes and discharges in Limited Development Geothermal
Systems are outlined in WRP Section 7.6.2. This includes a flow diagram
showing the activity status of activities as a high-level overview which | have
reproduced below.

Research take
& discharge
<1 tpd

<30 tpd
takes & discharges
or <7,500 M)
pd take

& discharge or
<2,500 GJ

Complying
7.6.2.4

Figure 7 Overview of rules in the WRP relating to Limited Development
Geothermal Systems

Table 4 provides a summary of the rules applicable for the take and
discharge of geothermal resources within a Limited Development

Geothermal System.
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Table 4 Summary of the rules in the WRP applying to Limited Development Geothermal

Systems

Rule
reference

Nature of activity

Take/use of geothermal
energy or water up to 1000
tonnes/day for scientific

Activity status

Specific conditions

Max rate of take 1000

7.6.21 . oo Permitted

investigation or geothermal tonnes/day

system or surface feature

enhancement purposes

Limitations include:

e takes of surface water (15

Takes of geothermal energy or tonnes/day)

water within a Limited ’

Development Geothermal e heat from surface water

System and discharge of water (without taking water) (3,750

7.6.2.2 and associated contaminants Permitted megajoules/day),

into water or onto or into land

arising from the take within a ¢ ground water (30

Limited Development tonnes/day),

Geothermal System e  heat from groundwater
(without taking water) (7,500
megajoules/day).

Limitations include:

o takes of surface water
(3,000 tonnes/day),

e heat from surface water
(without taking water) (750
gigajoules/day),

e ground water (15,000
tonnes/day),

Takes of geothermal energy or

water within a Limited * heat from groundwater

Development Geothermal (without taking water) (2,500

System and discharge of water gigajoules/day).

7.6.2.3 and associated contaminants Discretionary e Requirement for a

into water or onto or into land comprehensive monitoring

arising from the take within a programme for effects on

Limited Development the hydrodynamics of the

Geothermal System geothermal system and on
characteristics of SGFs.

e  Specific requirement to
consider “the extent to
which the cultural values of
tangata whenua are
recognised including their
kaitiaki role with the
geothermal resource” as an
assessment criteria.

7624 Any take or discharge that Non-complying N/A

does not meet the above rules
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116.

117.

118.

In my view, the management approach applied to geothermal resources
within Limited Development Systems largely mirrors that of Development
Systems. While there is a nominal increase in protection for SGFs within
Limited Development Systems, evidenced by the requirement to avoid
adverse effects on these features, this does not achieve the principle of

active protection.

In my interpretation, the principle of active protection requires proactive and
deliberate measures to preserve Maori rights and interests in relation to
taonga such as geothermal resources. For geothermal resources within a
Limited Development Geothermal System, the focus is on enabling
development while managing effects on features deemed to be significant.

In my view, this does not meet the threshold for active protection.

Accordingly, | consider that the current approach taken to managing
geothermal resources in Limited Development Systems remains
inconsistent with Te Tiriti principles. In particular, the framework continues to
fall short of enabling tino rangatiratanga over these taonga and does not
reflect a genuine partnership in governance and decision-making. This is
particularly the case for NTNW who have not been engaged with or directly

consulted in the development of the policy framework.

Research Systems — Reporoa

119.

120.

121.

In the NTNW rohe, the geothermal system at Reporoa (including
Whangairorohea) is identified as a Research Geothermal System. A map of
the 2D surface extent of the Reporoa Geothermal System from the WRP is

replicated as Figure 8.

| also note that large systems'" that are “undiscovered as at 23 August 2003”

are treated as Research Geothermal Systems under the WRP.

Section 7.4, Policy 1C provides specific policy relating to systems classified

as Research Geothermal Systems:

Research Geothermal Systems, where limited takes and
discharges for the purposes of research are provided for, as are
small-scale takes and discharges for other purposes. To protect

" | note that the WRPS or WRP do not provide a definition for a Large Geothermal System.
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the characteristics of the system, and other natural and physical
resources, large takes are prohibited
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Figure 8 Mapped extent of the Reporoa Research Geothermal System from the WRP
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122.

123.

| would expect that any resource consent application and any accompanying
assessment of environmental effects (“AEE”) within Research Geothermal
Systems would need to undertake an assessment of any geothermal
features within the system to determine their significance and then address
how effects on these features will be avoided as directed by WRP Policy 7

(replicated at paragraph 110 above).

Rules relating to takes and discharges in Research Geothermal Systems are
outlined in WRP Section 7.6.3. This includes a flow diagram showing the
activity status of different activities as a high-level overview which | have

reproduced below.
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Figure 9 Overview of rules in the WRP relating to Research Geothermal Systems

124. Table 5 provides a summary of the rules applicable for the take and

discharge of geothermal resources within a Research Geothermal System.
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Table 5 Summary of the rules in the WRP applying to Research Geothermal Systems

Rule
reference

Nature of activity

Take/use of geothermal
energy or water up to 1000
tonnes/day for scientific

Activity status

Specific conditions

Max rate of take 1000

7.6.3.1 . o Permitted
investigation or geothermal tonnes/day
system or surface feature
enhancement purposes

Limitations include:

e  Requirement for lawful
establishment prior to
commencement of the WRP

e takes of surface water (15

Takes of geothermal energy or tonnes/day),
water within a Research
Geothermal System and ¢ heat from surface water
discharge of water and (W|thqut taking water) (3,750
associated contaminants into megajoules/day),
7.6.3.2 wgtgr or onto or into Iapd. Permitted e ground water (30
arising from the take within a tonnes/day)
Research Geothermal System ’
that was lawfully established e heat from groundwater
or authorised prior to 23 (without taking water) (7,500
August 2003 megajoules/day).

e Maximum rate of discharge
(not exceed 30 tonnes/day)
and must be soakage or
reinjection

¢ No discharge to freshwater

Limitations include:

¢ Maximum rate of take
(7,5000 megajoules/day)

Taking of heat, without taking
76.3.3 water within a Research Permitted * Atleast 100m from a
o Geothermal System (e.g. ermitie Significant Geothermal
downhole heat exchanger) Feature (lf established post
2003)

e Notification of WRC
required.

Limitations include:

Takes of geothermal energy or e Maximum rate of take (15
water within a Research tonnes/day),
Geothermal System and ] )
7634 discharge of water and Restricted e Maximum rate of discharge
o associated contaminants into  Discretionary (not exceed 30 tonnes/day)
water or onto or into land and must be soakage or
arising from the take within a reinjection
Research Geothermal System ¢ No limit on location or rate
of discharge
7.6.35 Takes of geothermal energy or  Dijscretionary Limitations include:

water within a Research
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Rule Nature of activity Activity status Specific conditions

reference

Geothermal System and Maximum rate of take
discharge of water and (2,000 tonnes/day),
associated contaminants into
water or onto or into land
arising from the take within a
Research Geothermal System o  Specific requirement to

consider “the extent to
which the cultural values of
tangata whenua are
recognised including their
kaitiaki role with the
geothermal resource” and
“The extent to which
consultation with key
stakeholders including
tangata whenua has been
undertaken and the
recognition of concerns has
been taken into account’ as
an assessment criteria.

e No limit on location or rate
of discharge

Limitations include:

e  Maximum rate of take
(10,000 tonnes/day),

e No limit on location or rate

Takes o_f geothermal energy or of discharge
water within a Research
Geothermal System and e  Specific requirement to
discharge of water and consider “the extent to
associated contaminants into which the cultural values of
7.6.3.6 water or onto or into land Discretionary tangata whenua are
e arising from the take within a recognised including their
Research Geothermal System kaitiaki role with the
for scientific investigation or geothermal resource” and
geothermal system or surface “The extent to which
feature enhancement consultation with key
purposes stakeholders including
tangata whenua has been
undertaken and the
recognition of concerns has
been taken into account’ as
an assessment criteria.
e Greater extractive uses than
10,000 tonnes/day
e The application must be
accompanied by a request
for a Plan Change to change
. the classification of the
7.6.3.7 /(;\ny take or discharge that Non-complying system to enable
oes not meet the above rules .
development i.e. to

Development or Limited
Development System

e Consent cannot commence
until the Plan Change is in
place.
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Rule

Nature of activity Activity status Specific conditions

reference

Any take or discharge that Greater extractive uses than

7.6.3.8 Prohibited 10,000 tonnes/day where no
does not meet the above rules ;
plan change is proposed.
125. | note that there are specific assessment criteria relevant to Discretionary

126.

127.

128.

129.

Activities in a Research Geothermal system that require consultation with
key stakeholders including tangata whenua is undertaken and that any
concerns are taken into account. | would expect to see these aspects

reflected in an AEE accompanying a resource consent application.

I note also that this is not a requirement for the restricted discretionary
activities in Research Geothermal Systems which, due to the nature of
restricted discretionary activities means that any concerns from tangata
whenua about an activity will not be taken into account by WRC when

evaluating applications for resource consent.

The WRP allows for Research Geothermal Systems to be reclassified to
enable development, either to a Limited Development or Development
Geothermal System to enable development from this system. This is
recognised through rules which state that geothermal resource takes over
10,000 tonnes/day will require a Plan Change application to accompany any

resource consent application for a take of this magnitude.

| also acknowledge that a plan change could also be made to reclassify a
Research Geothermal to a Protected System should a greater level of
protection be sought for a particular system. | provide commentary on the
Plan Change process at paragraph 198 of my Comprehensive Planning

Evidence.

The rule framework for Research Geothermal Systems also includes a
prohibited activity for geothermal resource takes over 10,000 tonnes/day
that are not accompanied by a Plan Change. My experience is that a
prohibited activity status is not widely used in Regional and District Plans. A
prohibited activity status means that a resource consent application for a

prohibited activity cannot be made.
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130.

131.

132.

133.

134.

The recent introduction of the Fast Track Act Approvals Act 2004 (“Fast
Track Act’) allows for applications considered under this act to “seek
approval for an activity that is a prohibited activity under the [RMA]” Section
42(5).

The implications of the ability to apply for otherwise prohibited activities for
projects listed in or referred by a Minister under the Fast Track Act could
result in an application for an extractive take in excess of 10,000 tonnes/day
within a Research System without the accompanying plan change being
required. This in my view, limits the protection offered to Research
Geothermal Systems under the WRP framework for those activities eligible

for fast-tracking.

| further discuss the implications of the Fast Track Act from paragraph 263

of my Comprehensive Planning Evidence.

The EAG, in the Blueprint Report (at paragraph 350), recommended
retaining Prohibited activities, alongside Permitted, Restricted Discretionary
and Discretionary Activities. Their recommendation is to remove the
Controlled and Non-complying activity status’. This approach appears to be
supported in the report to Cabinet dated 28 March 2025 from Hon Chris

Bishop and Simon Court outlines, at paragraph 49 (Page 8) and
Recommendation 14 (Page 27).

The Research Geothermal System framework provided under the WRPS
and the WRP shows some alignment with the principle of active protection
through limitations on extractive uses and the protection of SGFs. However,
it does not provide for tino rangatiratanga, partnership, or Maori-led
development. lwi participation in the consenting process is provided in some
case but is procedural in nature. To better align with Te Tiriti principles,
stronger co-design, protection of culturally significant features, and iwi-led

research opportunities should be prioritised.

Protected Systems — Wai-o-Tapu, Waikite, Te Kopia and Orakei Korako

135.

In the NTNW rohe, the geothermal systems at Wai-o-Tapu, Waikite, Te
Kopia, and Orakei Korako are identified as a Protected Geothermal
Systems. A map of the 2D surface extent of these Geothermal System from
the WRP are replicated as Figure 10, Figure 11, Figure 12 below.
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136.

137.

138.

139.

Section 7.4, Policy 1D provides specific policy relating to systems classified

as Protected Geothermal Systems

Protected Geothermal Systems, where the heat and fluid
flows and geothermal features will be protected. Only existing
and small-scale new uses including scientific investigation and
remediation or mitigation of past adverse effects, are provided
for within these systems

Policy 8 of Section 7.4 seeks to ‘recognise geothermal features with
Protected Geothermal Systems where they are valued for amenity, cultural
or scientific reasons”. The wording in this policy is relatively light in my view,
in that it does seek to protect the geothermal features but seeks only to

“recognise” them.

| acknowledge that Policy 8 is inclusive of all geothermal features, rather
than just those that meet the significance criteria and referred elsewhere as
SGFs. | consider that this wording does offer some acknowledgement of
geothermal features more broadly, within Protected Geothermal Systems
which could provide space to acknowledge those features that have been
damaged, degraded or lost over time but that are still of importance to

tangata whenua due to their historic or cultural significance.

| consider that a stronger directive under this policy would be beneficial to
enable greater protection of geothermal features rather than just recognition
of them. This would be more consistent with the Te Tiriti principle of active

protection in my view.
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Figure 10 Mapped extent of the Waikite & Wai-o-Tapu Protected Geothermal Systems from
the WRP
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Figure 11 Mapped extent of the Te Kopia Protected Geothermal System from the WRP
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140. Rules relating to takes and discharges in Protected Geothermal Systems are
outlined in WRP Section 7.6.4. This includes a flow diagram showing the
activity status of different activities as a high-level overview which | have

reproduced below.
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Figure 13 Overview of rules in the WRP relating to Protected Geothermal Systems

141. Table 6 provides a summary of the rules applicable for the take and

discharge of geothermal resources within a Protected Geothermal System.

Table 6 Summary of the rules in the WRP applying to Protected Geothermal Systems

Rule Nature of activity Activity status Specific conditions

reference

Take/use of geothermal

7.6.4.1 energy or water up to 1000 Permitted
tonnes/day for scientific
investigation or geothermal

50

Max rate of take 1000
tonnes/day




Rule Nature of activity

reference

system or surface feature
enhancement purposes

Activity status

Specific conditions

Takes of geothermal energy or
water within a Protected
Geothermal System and

Limitations include:

takes of surface water (15
tonnes/day),

heat from surface water
(without taking water) (3,750
megajoules/day),

ground water (30

Geothermal System (e.g.
downhole heat exchanger)

7642 d|scha}rge of water.and . Permitted tonnes/day),
associated contaminants into
water or onto or into land ¢ heat from groundwater
arising from the take within a (without taking water) (7,500
Protected Geothermal System megajoules/day).
e Maximum rate of discharge
(not exceed 30 tonnes/day)
and must be soakage or
reinjection
e No discharge to freshwater
Limitations include:
e Maximum rate of take
(7,5000 megajoules/day)
Taking of heat, without taking At 100m §
ithi t least m from a
7643 water within a Protected Permitted *

Significant Geothermal
Feature (if established post
2003)

Notification of WRC
required.

Takes of geothermal energy or
water within a Protected
Geothermal System and
discharge of water and
associated contaminants into

7644 water or onto or into land
arising from the take within a
Protected Geothermal System
that was lawfully established
or authorised prior to 23
August 2003

Discretionary

Limitations include:

Requirement for lawful
establishment prior to
commencement of the WRP

Specific requirement to
consider “the extent to
which the cultural values of
tangata whenua are
recognised including their
kaitiaki role with the
geothermal resource” and
“The extent to which
consultation with key
stakeholders including
tangata whenua has been
undertaken and the
recognition of concerns has
been taken into account’ as
an assessment criteria.

Takes of geothermal energy or
7.6.4.5 water within a Protected
Geothermal System and

Discretionary

Limitations include:
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Rule Nature of activity Activity status Specific conditions

reference

discharge of water and e  Maximum rate of take
associated contaminants into (2,000 tonnes/day),
water or onto or into land
arising from the take within a
Protected Geothermal System

e  Specific requirement to
consider “the extent to
which the cultural values of
tangata whenua are
recognised including their
kaitiaki role with the
geothermal resource” and
“The extent to which
consultation with key
stakeholders including
tangata whenua has been
undertaken and the
recognition of concerns has
been taken into account’ as
an assessment criteria.

Any take of geothermal energy Limitations include:
or water or discharge of water
and associated contaminants
not lawfully established or
authorised prior to 23 August
2003

e Requirement for lawful
Prohibited establishment prior to
commencement of the WRP

7.6.45

142. | note that while there is no specific rule that allows for the reclassification of
Protected Geothermal Systems, there is nothing in the RMA that would
prevent a request for a Plan Change under Schedule 1 of the RMA to

reclassify such a system.

143. However, | acknowledge that such a change would be contrary to Policy 2,
Section 7.4 of the WRP which includes a specific policy in relation to system
reclassification and seeks to provide for reclassification for systems
“...excluding those identified as Protected Geothermal Systems where it can
be shown that the Geothermal System more appropriately falls within

another classification...”.

144. It is my view that the reclassification of a Protected Geothermal System is
therefore unlikely to be supported by WRC. If a plan change was approved
and a change to the WRP made, the revised system classification, and

associated rules would apply.

145. The planning framework for Protected Geothermal Systems under the WRP

provides strong regulatory controls on extractive use through rules, the
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highest protection of all system classifications. However, the applicable
policy framework uses relatively weak language, in my view, when it comes
to geothermal features, requiring that they be “recognised” rather than
protected (Policy 8 WRP) or where protection is encouraged (Policy GEO-
P5 WRPS).

146. Like the other classifications of geothermal systems under the WRPS and
WRP, the policy framework does not provide for tino rangatiratanga,

partnership, or Maori-led development.

Other provisions relevant to geothermal resources/activities in the Waikato region
147. In addition to the specific rules in relation to activities within a classified
geothermal system, there are also rules within the WRP that are relevant

regardless of the geothermal system classification in the WRP:

a. Section 3.5, restrictions on discharge activities and a stronger
requirement to consider potential adverse effects from activities, such
as farm effluent proposed within 20m of a Significant Geothermal

Feature

b. Section 3.8, drilling of bores, including the drilling of bores below the

water table to access geothermal resources

c. Section 6.1, discharge of steam is a permitted activity where heat is
released at a rate not exceeding 5 megawatts. Outside of this,

discharges of steam require consent as a discretionary activity.

148. | also note that there are rules in the WRP that require consideration of
geothermal resources when seeking to undertake other activities. This

includes:

a. Discharges of domestic wastewater and farm/animal effluent within 20m

of a Significant Geothermal Feature (Section 3.5)
b. Restriction on damming of water that may affect SGFs (Section 3.6)

c. Vegetation clearance within SGFs (Section 4.3 & 5.1)
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RMA RECOMMENDATIONS

149.

150.

| have provided a comprehensive summary, from paragraph 494 of my
Comprehensive Planning Evidence, on recommendations that | consider

would ensure that the RMA is consistent with the principles of Te Tiriti.
These recommendations can be summarised as:

a. Greater emphasis on the principles of Te Tiriti is needed under the RMA
as the current requirements of Section 8 lack clarity and fail to
implement tangible outcomes consistent with Te Tiriti o Waitangi
principles. Clearer national guidance is needed for how Te Tiriti

principles should be identified and applied in RMA decision-making.

b. The repealed NBA demonstrated stronger alignment with Te Tiriti
through requirements to “give effect to” its principles and proposed

mechanisms like a National M&ori Entity.

c. Participation is too narrow, focusing mainly on iwi authorities and

excluding hapli and Maori landowners.

d. Barriers to Maori participation, including lack of early engagement and
poor monitoring, must be addressed through clearer legislative

frameworks.

e. Mana Whakahono a Rohe agreements can be effective but are
underused due to the resource burden on both parties. lwi Management
Plans and Statutory Acknowledgements need greater recognition in

planning and consenting processes.

f. Section 33 transfers of power could give effect to tino rangatiratanga but

are rarely implemented in practice.

g. Local authority audits of Te Tiriti performance, as done by Otago
Regional Council, should be encouraged to improve consistency and

accountability.

h. Geothermal management needs reform, including national guidance
and an approach that enables restoration and values both cultural and

ecological aspects.
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151.

152.

In the context of the approach implemented by WRC in relation to
geothermal resources, the summary of my views on the consistency of this
framework with the principles of Te Tiriti (from paragraph 382 of my

Comprehensive Planning Evidence) can be summarised as follows:

a. Both the WRPS and WRP mirror the language of Section 6 of the RMA,
providing recognition but not strong directive force regarding tangata

whenua relationships and values.

b. The WRPS acknowledges Maori relationships with natural resources
and allows tangata whenua involvement (e.g., through identifying
SGFs), but this remains consultation-based rather than collaborative,

falling short of the partnership principle.

c. While active protection is afforded to SGFs, it is unclear whether this
extends to all spiritually or culturally significant features for tangata

whenua.

d. The framework does not support restoration or enhancement of
degraded or lost geothermal features, limiting the realisation of active

protection.

e. Te Ture Whaimana and the WRPS show stronger alignment with tino
rangatiratanga compared to other regions, through recognition of
relationships, kaitiakitanga, and co-governance. However, the WRP
lacks enforceable policies or objectives to carry this through effectively
in my view. To better support tino rangatiratanga, the policy and rule

framework should:
i. Explicitly recognise Maori kaitiakitanga over geothermal taonga.

ii. Give greater weight to Maori values and provide for their expression

through both regulatory and non-regulatory methods.

In the context of the specific interests of NTNW, as | have noted earlier, the
WRC does not identify NTNW as a “predominant tribal group” within the
region and as a result, did not engage with NTNW in the development of the
WRPS or WRP.

55



153.

154.

155.

156.

157.

158.

This narrow focus for engagement results in the interests of NTNW, including
those in relation to geothermal resources, not being reflected in the WRPS
and WRP in a manner that recognises the significance of these resources to
NTNW. This also means that the classification of geothermal systems and
the identification of SGFs in Development and Limited Development
Geothermal Systems stated in the WRP does not reflect the values and
views of NTNW.

In order to ensure that the WRPS and WRP reflects the values and views of
NTNW in relation to geothermal resources, | consider it is appropriate for
engagement between the WRC and NTNW to occur to share knowledge and
information, ensure SGFs of significance to NTNW are accurately
recognised and that any future change to the provisions of the WRPS or

WRP is undertaken in engagement and with participation from NTNW.

This would provide an opportunity for the parties to achieve greater
consistent with the principles of Te Tiriti particularly the principles of

partnership and active protection.

| also consider that the content of IMPs could carry greater weight in
informing RMA decision making but must not be in place of direct

engagement with tangata whenua.

The NTNW IEMP provides, in my view, a thorough account of the resource
management issues facing NTNW including those specifically relating to
geothermal resources. It also provides context on the significance of
geothermal resources to the NTNW rohe and the aspirations of NTNW for

these taonga.

In my view, the WRPS and WRP would benefit from incorporating the values
and views of NTNW, including those reflected in the NTNW IEMP,
particularly in relation to geothermal resources. This approach, alongside
engagement with NTNW, would assist the Council to meet its obligations to
under the RMA framework and in achieving consistency with the principles
of Te Tiriti.
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CONSERVATION ACT

BAY OF PLENTY CONSERVATION MANAGEMENT STRATEGY

159.

160.

161.

The Bay of Plenty Conservation Management Strategy 1997-2007
(“BoPCMS”) (Document Bank DK10) is the statutory plan applicable to PCE

land surrounding the Rotorua lakes and extends south toward Taupd

incorporating the areas of Waikite, Wai-o-Tapu and Te Kopia within the
NTNW rohe including parts of the geothermal systems within these areas
(Figure 14).

It is noted that, according to the DOC website, a reviewed draft CMS was
notified for public submission in September 2020 but was withdrawn in
January 2021 to consider engagement undertaken with Treaty partners. |
am not aware if NTNW provided feedback or participated in engagement on
the CMS review.

For the parts of the geothermal systems located within the PCE, approval
for activities, including those related to geothermal resources, is required
under both the RMA and the CA.
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Figure 14 Areas identified within the BoPCMS relevant to the geothermal interests of NTNW

162.

163.

164.

From Page 13, the BoPCMS acknowledges the importance of tangata
whenua in conservation, including the domains of the environment from the

Maori world view and the rangatiratanga and kaitiakitanga roles of Maori.

The BoPCMS acknowledges the CA commitment to “give effect to” the Te
Tiriti principles in various places throughout the document and the principles
recognised include partnership, active protection, acting reasonably and in
good faith, make informed decisions, avoid actions which will prevent the
redress of claims, governments must be able to govern which are taken from
the then Department of Justice principles (Principles for Crown Action) (Page
79).

The BoPCMS includes an objective and implementation methods which

intend to achieve these principles. The objective states:

The practical expression (by effective consultation and
establishment of Charters of Partnership) of the Principles of
the Treaty of Waitangi in all aspects of the Department’s
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165.

166.

167.

168.

responsibilities for management of natural and historic
resources.

Implementation methods include:

a. Negotiation of Charters of Partnership with tangata whenua groups to

establish practical aspects of partnership including:
i. Expectations and procedures for consultation
ii. Parameters for decision making
iii. Procedures for initiating and facilitating dialogue
iv. Information and resource sharing

b. Recognition of historic poor relationships between government and
tangata whenua and work to facilitate healing of these relationships by

acknowledging hurt and recognising mana whenua of tangata whenua

c. Recognition that consultation is ongoing and facilitation of consultation

with tangata whenua by DOC and the Conservation Board is needed.

| am not aware whether these Charters of Partnership have been developed
nor whether NTNW have been invited to participate in the development of

an agreement of this nature.

The BoPCMS acknowledges the importance of geothermal features within
the CMS area including those at Wai-o-Tapu, Waikite and Te Kopia. Section
3.7.5 (Page 70) identifies the issues for geothermal features in the ‘Atiamuri-
Tokoroa Management Area’ where the geothermal features of significance
to NTNW are located. The issues acknowledge the High Risk of potential
damage or loss to geothermal features and the associated high vulnerability
of these features without appropriate land and water management and as a
result of heat and fluid extraction, including where this occurs outside the
PCE. The importance of geothermal vegetation and habitats is also

acknowledged.

The priority activities for management in the Atiamuri-Tokoroa Management

Area include:
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169.

170.

171.

a. “Conserve unmodified geothermal features and ecosystems such as Te

Kopia...”

b. “Protect the Reporoa/Waiotapu/ Waimangu and Te Kopia geothermal

fields from energy extraction.”

Objectives included in the BoPCMS seek to provide access to conservation
areas in a way that meets reasonable requirements for visitors to these
places while conserving natural and historic resources (Page 126). This is
achieved by seeking that the visitor experience within the Te Kopia Scenic
Reserve are low impact remove experiences with no further development

areas.

| consider that the BoPCMS, in the context of the broader CA statutory
framework, provides useful context and acknowledgement of the
significance of geothermal resources in the area (including those of
significance to NTNW in the PCE) and of Te Tiriti principles and the role of
Maori in conservation management. However, | am unable to comment on

how well this translates into practical implementation.

Overall, it is my view that while the BoPCMS articulates the principles of Te
Tiriti and includes several positive policy directions related to the protection
of geothermal resources and recognition of tangata whenua values.
However, the lack of demonstrated partnership with NTNW, and limited
empowerment of tino rangatiratanga means that the BoPCMS is only

partially consistent with Te Tiriti o Waitangi principles.

PROPOSED SETTLEMENT LEGISLATION PROVIDING FOR MANAGEMENT OF NTNW
GEOTHERMAL RESOURCES

172.

173.

NTNW have prepared a proposed statutory regime (“NTNW Geothermal
Claims Settlement Legislation”) is included as DK11 in the Document
Bank. NTNW propose this legislation in support of their claim, and it will form

part of the legal submissions to be filed on their behalf.

The NTNW Geothermal Claims Settlement Legislation sets out provisions
relating to the ownership and management of geothermal taonga (as defined

in the draft) and confers decision-making solely to NTNW trustees within the
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174.

175.

176.

CONCLUSION

177.

178.

179.

180.

NTNW rohe. This includes the ability to impose a royalty for the use of, or

effects on, geothermal taonga.

In my view, the NTNW Geothermal Claims Settlement Legislation centres on
the expression of tino rangatiratanga and kaitiakitanga within the NTNW

rohe.

The proposed approach reflects the intention to manage geothermal
resources in accordance with NTNW tikanga. As tikanga-based frameworks

are outside my area of expertise, | do not offer an assessment of that aspect.

From a planning perspective, the draft legislation provides a high-level
framework and does not include detail on how key functions, such as setting
environmental limits, monitoring or resource allocation, would work in

practice. .

In my evidence | have assessed how the RMA and CA currently apply to the
management of geothermal resources within the NTNW rohe and the extent
to which the relevant planning and conservation frameworks established

under the RMA and CA are consistent with the principles of Te Tiriti.

To my knowledge, NTNW was not engaged with or directly consulted in
relation to the preparation of the WRPS or WRP and therefore their values
and interests are not reflected in a way that reflects the consistency of

geothermal resources to them.

The WRC'’s approach to the management of geothermal resources sees the
resources classified based on system size, vulnerability of SGFs to
extractive uses and existing uses. The accompanying rule framework for
each classification achieves varied protection of geothermal resources and
infrequently seeks the input from tangata whenua when making decisions

on resource consent applications.

Parts of some Geothermal Systems within the NTNW rohe are also located
within the PCE. In my view, the BoPCMS remains limited in its ability to fulfil
the Crown’s Treaty obligations in relation to geothermal taonga within the

NTNW rohe. This could be improved through clearer mechanisms for shared
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governance and decision-making with NTNW, alongside stronger

implementation pathways that give practical effect to the policy intent.

Dated at Taupo this 28th day of April 2025

@%—Q /(/a;’oc'c[(

Deborah Helen Kissick
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