Wai 2358, #2.6.108

IN THE WAITANGI TRIBUNAL

Wai 2358
CONCERNING the Treaty of Waitangi Act 1975
AND the National Freshwater and

Geothermal Resources Inquiry

DECISION OF THE PRESIDING OFFICER REGARDING REQUEST FOR
CONSOLIDATION

14 August 2024



TEOFILH
New Stamp


Ngati Tuwharetoa claim

Claim

1.

On 24 June 2024, the Tribunal received a statement of claim from Karen Feint KC, counsel
for Ta Tumu te Heuheu Tukino VIII on behalf of Ngati Tawharetoa, and Wiari Milton
Rauhina, Chairman of Te Kotahitanga o Ngati TGwharetoa, on behalf of ‘Nga Hapi o Ngati
Tawharetoa’ seeking to have their claim consolidated within this inquiry (Wai 3381,
#1.1.1).7

The claim was subsequently registered as the Geothermal Resources (Ngati TGwharetoa
and Nga Hapi o Ngati Tawharetoa) claim (Wai 3381) (Wai 3381, #2.1.1).

Te Kotahitanga o Ngati Tawharetoa (TKNT) is a post-settlement governance entity
established to receive settlement of Ngati Tawharetoa’s historical Treaty of Waitangi
claims and have participated as an interested party in stage three of this inquiry since
2021 (Wai 2358, #3.2.383).

Wai 3381 submit they hold customary title and customary rights and responsibilities in ‘Te
Ahi Tamou’ within the rohe of Ngati Tawharetoa. Te Ahi Tamou is comprised of the
geothermal resource features, geothermal fields and systems, and the subterranean
resources located in the Orakei Korako, Mokai, Rotokawa, Wairakei-Tauhara,
Horomatangi, Waitetoko, Motuoapa, Tokaanu-Waihi-Hipaua, and the Tongariro
geothermal fields (Wai 3381, #1.1.1).

Wai 3381 submit the Crown has breached Te Tiriti o Waitangi / Treaty of Waitangi by
assuming the right to control the development of geothermal resources without honouring
the tino rangatiratanga of Ngati TGwharetoa. They state that this has had significant
prejudicial impacts on their taonga tuku iho, the environment and Ngati Tawharetoa (Wai
3381, #1.1.1).

Wai 3381 also assert, amongst other allegations, that the Crown has failed in its legal and
policy framework to adequately recognise and provide for the tino rangatiratanga and
mana motuhake of Ngati TGwharetoa iwi and hapu, including kaitiakitanga obligations, in
relation to Te Ahi Tamou (Wai 3381, #1.1.1).

Consequently, Wai 3381 submit they have suffered significant prejudice as a result of the
Crown breaching its Te Tiriti o Waitangi obligations and seek a variety of relief. This
includes provision for Wai 3381’s customary title and customary rights and responsibilities
in Te Ahi Tamou (Wai 3381, #1.1.1).

Request for consolidation in this inquiry

8.

In the memorandum accompanying the claim, together with the opening submissions of
Wai 3381, counsel seek leave for the Wai 3381 claim to be consolidated within stage three
of this inquiry, thereby granting them full claimant status (Wai 3381, #3.1.1 at [5] & Wai
2358, #3.3.103 at [6]-[7]).

The Tribunal received memoranda in opposition to the consolidation of the Wai 3381 claim
and a memorandum in reply, before hearing initial oral submissions on the proposed

1‘Nga Hapl o Ngati Tawharetoa’: Ngati Haa, Ngati Hikairo ki Tongariro, Ngati Hine, Ngati Hinemihi,
Ngati Hineure, Ngato Kurauia, Ngati Manunui, Ngati Moekino Ngati Parekaawa, Ngati Rauhoto, Ngati
Rongomai, Ngati Ruingarangi, Ngato Tarakaiahi, Ngati Tarakaiahi, Ngati Te Kohera, Ngati Te
Maunga, Ngati Te Rangiita, Ngati Te Urunga, Ngati Tarangitukua, Ngati Turumakina, Ngati
Tatemohuta, Ngati Tatewha, Ngati Waewae, Ngati Wairangi, Ngati Wheoro, Te Kapa o Te Rangiita,
and Ngai Tamarangi mé Te Wai U o Tawharetoa.
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consolidation of Wai 3381 at a judicial conference held for wider inquiry planning purposes
on 8 July 2024 (Wai 2358, #3.2.597, #3.2.598 & #3.2.599).

Several counsel indicated during the 8 July judicial conference that they would need
additional time to take instructions on this matter.

| therefore directed parties to file any submissions on the proposed consolidation of Wai
3381 into this inquiry by 12 July 2024, and further confirmed that Ms Feint should file any
submissions in reply on behalf of the Wai 3381 claimants by 17 July 2024 (Wai 2358,
#2.6.107).

Summarised below are the submissions received from parties to this inquiry.

Summary of submissions

Tharopaki Trust
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18.

On 5 July 2024, the Tribunal received a memorandum from Tara Hauraki, counsel for
Tdaropkai Trust, opposing Ngati Tawharetoa’s request to have their claim consolidated
within this inquiry (Wai 2358, #3.2.598).

Counsel submit that there has been a substantial delay between the commencement of
this inquiry under urgency in 2012 and the filing of the claim by Wai 3381. Counsel note
that stage three of this inquiry commenced in March 2021, which is when TKNT has been
an interested party since. The Tribunal has since confirmed matters of participation, the
issues for inquiry, and the broader stage three inquiry timetable. (Wai 2358, #3.2.598).

If the Wai 3381 claim is consolidated in this inquiry counsel submit that TGaropaki Trust,
and other affected interested parties, would need to engage with the Wai 3381 claim and
evidence in a ‘substantially different manner’ than that first envisaged in order to anticipate
and respond to the nature of the rights now being claimed (Wai 2358, #3.2.598 at [8]).
Counsel submits this is necessary due to the way in which Wai 3381’s rights and interests
overlap with Tharopaki Trust's whenua and geothermal taonga, particularly in the Mokai
geothermal field (Wai 2358, #3.2.598).

Counsel additionally argues that the Wai 3381 claim gives rise to significant new factual
issues that the parties and the Tribunal will be required to engage with. Counsel submits
that the additional supplementary evidence needed to address these issues would require
significant additional resources and incur further costs to their clients. Counsel also
anticipates a substantial delay to the current stage three inquiry timetable on the basis
that the level of evidential preparation needed would require ‘months rather than weeks’
to finalise (Wai 2358, #3.2.598).

Counsel considers that consolidation of Wai 3381 would significantly broaden the scope
and nature of the Tribunal’s inquiry. Counsel submit that the stage three inquiry issues are
framed generally only and do not ‘anticipate an investigation into the specific rights and
interests claimed over particular resources by each of the interested (Maori) parties’ (Wai
2358, #3.2.598 at [12]).

Counsel submit that the Wai 2358 inquiry was originally constituted around a discrete set
of claims to be heard under urgency or priority which has determined how other parties,
including Tdaropaki Trust, have participated in the inquiry to date. Counsel asserts that
consolidation of Wai 3381 will ‘essentially prioritise the hearing of the Wai 3381 claim over
other existing claims to geothermal taonga’. Counsel submits that doing so at this late
stage of proceedings is ‘fundamentally unfair’ and is at odds with how participation has
been addressed in the Wai 2358 inquiry to date (Wai 2358, #3.2.598 at [18]).



19.

20.

21.

22.

Counsel submits that the Tribunal has not been presented with any particular reasons as
to why Wai 3381 should be considered for inquiry as a ‘matter of priority or urgency over
other such claims to geothermal taonga’. For this reason, counsel states that (Wai 2358,
#3.2.598 at [19)):

(a) the appropriate course of action is for TKNT to continue to participate in stage
three as an interested party;

(b) the stage three issues should be inquired into and reported on as already
timetabled; and

(c) consideration of Wai 3381 should be timetabled in accordance with the Tribunal’s
broader hearing programme for contemporary claims.

On 22 July 2024, Ms Hauraki on behalf of the TGaropaki Trust filed further submissions
regarding the consolidation of Wai 3381’s claim. Counsel for Taaropaki Trust wish to
reiterate that they oppose the consolidation request on the basis of timing, though
Taaropaki Trust acknowledge the right of Wai 3381 to bring their claim before the Tribunal
outside of this inquiry. However, the prejudice to other parties should the Wai 3381 claim
be consolidated outweighs the prejudice to Wai 3381 should inquiry of their claim be
deferred (Wai 2358, #3.2.606).

Counsel assert that the Wai 3381 claim does not fall within the generic issues set by this
inquiry, to the contrary, Wai 3381 seek very specific findings and recommendations from
the Tribunal. Should consolidation of the Wai 3381 claim occur, Ms Hauraki submits the
Tribunal will be required to undertake an assessment of the specific rights and interests
that Wai 3381 claims in Te Ahi Tamou, which will consequently necessitate an
investigation of the relative rights and interests claimed by other groups. This would clearly
expand the scope of the inquiry and would require Tuaropaki Trust to file their own
evidence regarding their rights and interests in the Mokai geothermal field. This
preparation would require significant adjustments to the existing timetable to ensure there
was no prejudice to Taaropaki Trust to allow it to prepare its own evidence (Wai 2358,
#3.2.6006).

Ms Hauraki further notes Wai 3381’s submission that the ongoing development of the
Wairakei-Tauhara geothermal system necessitates urgency or priority of their claim. Ms
Hauraki disagrees with this submission, and instead submits the Tribunal could consider
the Wairakei-Tauhara as a ‘case study’ in this inquiry, regardless of the consolidation of
Wai 3381’s claim, particularly as Ngati Tawharetoa have already filed evidence within
stage three of this inquiry regarding the Wairakei-Tauhara geothermal field (Wai 2358,
#3.2.6006).

Anderson Lloyd

23.

On 11 July 2024, the Tribunal received a memorandum from Frazer Barton on behalf of
the Raukawa Settlement Trust. Counsel advises the Raukawa Settlement Trust neither
supports nor opposes Wai 3381’s application for consolidation in the stage three inquiry,
and will abide the Tribunal’s decision on the matter (Wai 2358, #3.2.604).

Kahui Legal

24.

On 12 July 2024, the Tribunal received a joint memorandum from Paul Majurey, Andrew
Irwin, Tania Waikato, and Tyler Paki on behalf of the following stage three interested
parties (Wai 2358, #3.2.608):

(a) Ngati Tahu — Ngati Whaoa Rinanga Trust;
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(b) Tauhara North No.2 Trust;
(c) the Proprietors of Taheke 8C and Adjoining Blocks Incorporation;
(d) Ngati Tahu Tribal Lands Trust;
(e) Paeroa South B2B1 Trust;
F Tahorakuri A1 Sec 33B Ahu Whenua Trust;
(9) Tutukau East Z Trust;
(h) Te Toke Marae;
(i) Mataarae Marae;
) Ohaki Marae; and
(k) Waimahana Marae.
(the parties)

Counsel advise the parties oppose Wai 3381’s request to participate in this inquiry as
claimants. For the avoidance of doubt, counsel advise they do not oppose the right of Wai
3381 to make claims against the Crown. However, counsel argue this inquiry is assessing,
in a general sense, how Maori rights and interests in geothermal resources are guaranteed
and protected by the Treaty of Waitangi, and whether the current law and Crown policies
and practices accommodate such rights and interests. Counsel argues that this inquiry is
not, by contrast, intended to ‘make findings or recommendations on specific geothermal
resources or to relitigate claims inquired into by other Tribunal panels’ (Wai 2358, #3.2.608
at [13]).

Counsel submit that Wai 3381 have not identified what aspect of their claim has not been
inquired into by the Tribunal’'s He Maunga Rongo: Report on the Central North Islands
Claims Stage One (Wai 1200) and Te Kahui Maunga: The National Park District Inquiry
(Wai 1130) reports. Moreover, counsel say the request as currently articulated seeks to
relitigate claims addressed in these reports, and to redefine the scope of this inquiry (Wai
2358, #3.2.608).

Counsel assert that Wai 3381 have not provided an adequate explanation as to why they
are seeking consolidation so late in the stage three inquiry which, counsel note, has now
progressed well beyond its initial planning phases. Counsel submit that, if the Tribunal
were minded to grant Wai 3381’s consolidation request, the parties they represent would
be required to incur ‘significant and inevitable extra evidence and cost’ as a result (Wai
2358, #3.2.608 at [4]).

Lastly, counsel submit that the request for joinder will result in consequent unfairness to
their clients. Counsel submit that their clients have overlapping interests in some of the
specific geothermal areas claimed by Wai 3381. Counsel submit that the redress now
sought by Wai 3381 will accordingly require the filing of ‘full, in-depth and extensive
evidence in response’, and may necessitate their clients filing their own contemporary
claim for consolidation in this inquiry (Wai 2358, #3.2.608 at [5]).

Counsel estimate that the ‘significant in-depth evidence’, they consider would be
necessary as result of the proposed consolidation of Wai 3381, would require a further
eight-to-ten months to prepare (Wai 2358, #3.2.608).
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Counsel advise their clients accordingly seek confirmation from the Tribunal that the Wai
3381 claim will not be joined to the present inquiry, and that stage three of this inquiry will
proceed as planned without any of the specific findings being sought in the Wai 3381 claim
being considered by the Tribunal or included in the Tribunal’s final report (Wai 2358,
#3.2.608).

McCaw Lewis
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On 12 July 2024, the Tribunal received a memorandum from Renika Siciliano on behalf of
the Trustees of the Tuhourangi Tribal Authority (Tahourangi) (Wai 2358, #3.2.603).

Counsel advise that Tahourangi do not oppose Wai 3381’s application to the extent that
this inquiry remains focussed on the ‘principal issues [for inquiry] as confirmed by the
Tribunal’ (Wai 2358, #3.2.603 at [4]).

Counsel submits, however, that consideration in this inquiry of Wai 3381’s claim in its
entirety would mean the scope of the inquiry will have materially changed. Counsel signals
that such change may impact the extent to which Tdhourangi may be required to
participate in this inquiry.

Counsel submit that TGhourangi have an overlapping interest in the areas included in the
Wai 3381 claim, as well as with Ngati Tahu — Ngati Whaoa. On this basis, counsel indicates
that, if consolidated, Tihourangi may seek to file further evidence should any additional
matters directly affecting their interests be raised in the Wai 3381 claim (Wai 2358,
#3.2.603).

Phoenix Law
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On 12 July 2024, the Tribunal received a memorandum from Janet Mason on behalf of
the Water and Geothermal Bodies (Tai Tokerau) (Wai 2601) claimants and other parties
(the parties) (Wai 2358, #3.2.610):

Counsel advise that the parties oppose Wai 3381’s request to be consolidated in this
inquiry on the grounds set out by counsel for TGaropaki Trust in their memorandum dated
5 July 2024 (Wai 2358, #3.2.598 & #3.2.610).

Counsel submit it is procedurally unfair for Wai 3381 to be consolidated at this late stage
of the Wai 2358 inquiry, when other parties have been declined similar claimant status by
the Tribunal over the years.

Counsel advise that the parties do not in principle oppose Wai 3381’s application.
However, counsel says she represents other parties who also wish to have specific claims
for customary title over their geothermal taonga to be found by the Tribunal to be well-
founded. Counsel states that, as a matter of fairness and natural justice, other parties
should also be afforded such an opportunity.

On this basis, counsel requests that the Tribunal make allowance for a fourth stage in the
Wai 2358 inquiry to hear specific claims for customary title, and that a reasonable time be
allowed for other parties who may also wish to prosecute a native title claim.

Crown Law

40.

On 6 May 2024, the Tribunal received a memorandum from counsel Tim Stephens KC on
behalf of the Crown regarding a number of inquiry planning matters, including in relation
to the (then proposed) Ngati Tawharetoa claim (Wai 2358, #3.2.565).
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Crown counsel advise the Crown would abide the Tribunal’s decision regarding the
consolidation of Wai 3381’s claim within this inquiry.

The Crown acknowledges the importance of Ngati Tawharetoa’s perspective for the
Tribunal’s findings and any recommendations it might make, and accepts that geothermal
issues are more localised in nature than in respect of freshwater. Counsel acknowledges
the overlap between the proposed claim and the stage three issues for inquiry. For these
reasons, counsel submits that ‘an approach to the consolidation question that is discrete
to this particular set of circumstances’ may be justified (Wai 2358, #3.2.565 at [3] — [4]).

Crown counsel submits, however, that that the position of the claimants and other
interested parties should also inform the Tribunal’s decision. In particular, counsel notes
that the notification of the new claim and its consolidation could be regarded as prejudicial,
both in terms of the impact on the inquiry, and generally. In this regard, counsel submits
that consolidation of Wai 3381 in the manner sought might be taken to ‘circumvent’ the
‘usual manner’ by which the Tribunal generally prioritises its resourcing and hearing of
claims (Wai 2358, #3.2.565 at [9]).

The proposed consolidation of the claim, as identified by counsel, may also have a
‘material impact’ on the current inquiry timetable. Counsel note that the stage three
timetable would need to account for opening and closing submissions, as well as a much
larger volume of evidence. With regard to the latter, counsel understands that the
projected volume of evidence is likely to consume much of hearing two (Wai 2358,
#3.2.565 at [5]).

Crown counsel say they apprehend that the nature and extent of Wai 3381’s intended
evidence ‘might now be driven more by the needs of the new contemporary claim, rather
than the requirements of the kaupapa national inquiry’. The Crown acknowledges it is not
for the Crown to limit the evidence that Wai 3381 files in the inquiry, but notes that the
delay in filing this material has impacted on the Crown'’s ability to prepare its own evidence,
and that such a delay is also ‘consequential to other parties’ (Wai 2358, #3.2.565 at [5]).

Ngati Tuwharetoa reply

46.

47.

48.

49.

On 18 July 2024, the Tribunal received a memorandum from Karen Feint KC filing, as
directed, submissions in reply for Wai 3381 (Wai 2358, #3.2.605).

Counsel advises that the issues raised by Wai 3381 fall within the scope of this inquiry.
Counsel submits that the issues pleaded are the same as that filed by the New Zealand
Maori Council (NZMC) claimants, but with a ‘[Ngati] Tawharetoa focus’, and with more
detailed evidence that will provide a more in-depth understanding of the issues. Counsel
states that Wai 3381 appreciate the efforts the NZMC has made thus far in this inquiry but
states that, as a matter of tikanga, only Ngati Tawharetoa have the mana to speak for
Ngati Tuwharetoa (Wai 2358, #3.2.605).

Counsel states that Wai 3381 assert their right to have their claim against the Crown heard
pursuant to section 6(2) of the Treaty of Waitangi Act 1975, which obliges the Tribunal,
with limited exceptions, to inquire into every claim before it. In this regard, counsel asserts
it is not clear why ‘other interested parties should have any ability to prevent them from
seeking findings and recommendations from the Tribunal’ (Wai 2358, #3.2.605 at [6]).

Counsel submits that Wai 3381 does not prejudice other iwi or hapd as Ngati Tiwharetoa
are not claiming that their customary rights are exclusive, and they instead do recognise
there are some geothermal systems to which other iwi and hapu also have customary
interests.
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Counsel states that Wai 3381 acknowledge that Ngati Tahu — Ngati Whaoa have interests
in the Rotokawa and Orakei Korako fields. However, counsel states that the areas raised
by Wai 3381 , and much of the evidence filed by TKNT, relate to geothermal systems which
Ngati Tahu — Ngati Whaoa do not claim any interests. Counsel also questions why other
parties would require up to ten months to prepare extra evidence in response to Wai
3381’s claim (Wai 2358, #3.2.605).

Ms Feint argues there is efficiency in consolidating Wai 3381’s claim in this inquiry and
does not agree with submissions made by other counsel that Wai 3381 should be heard
separately. Counsel argues that similar preparatory efforts will need to be undertaken by
other parties irrespective of whether the claim is consolidated within Wai 2358. Counsel
further considers that that the overlapping nature of the Wai 3381 and the NZMC'’s claims
also gives rise to ‘significantly greater efficiencies’ (Wai 2358, #3.2.605 at [8]).

Counsel further contends that greater efficiencies will also be made for the Tribunal since
the consolidation of Wai 3381 would avoid a new Tribunal panel needing to familiarise
themselves with the material in the future. Such an approach, counsel submits, would
reduce overall hearing time and avoid duplication of effort and analysis. Counsel considers
this is particularly relevant in light of the Tribunal’s current funding constraints (Wai 2358,
#3.2.605 at [9]).

Counsel states that Ngati Tawharetoa have claims not considered by previous Tribunal
panels, and that fresh claims have arisen since the release of the Tribunal's He Maunga
Rongo: Report on the Central North Island Claims (Wai 1200) and Te Kahui Maunga: The
National Park District Inquiry (Wai 1130) reports. Counsel submits that the present granting
of further resource consents creates further, and cumulative, prejudice for hapi. Moreover,
counsel says the Crown’s omissions to protect the hapl and uphold assurances made in
the Ngati Tawharetoa Claims Settlement Act 2018 is a fresh aspect of these claims, and
gives rise to an urgent need to obtain a ‘meaningful response’ in the light of ‘ongoing
resource management reforms’ (Wai 2358, #3.2.605 at [10]).

Counsel submits that, in contrast to freshwater, geothermal issues are localised and affect
only a small number of iwi. In this regard, counsel asserts that this inquiry is designed to
inquire into the claims of iwi and hapu with customary title rights in the geothermal taonga
(Wai 2358, #3.2.605). Counsel further states that they would not oppose other parties the
right to file a contemporary claim on these matters should they wish to do so.

Decision

55.

56.

57.

The issues to be considered is whether the Wai 3381 claim filed by Ngati TGwharetoa and
TKNT should be consolidated within the National Freshwater and Geothermal Resources
(Wai 2358) inquiry.

Counsel for Wai 3381 maintain that, pursuant to section 6(2) of the Treaty of Waitangi Act
1975 (TOWA), the Tribunal is obliged to inquire into every claim before it, and the
claimants seek findings and recommendations from the Tribunal on their specific Wai 3381
claim. Counsel further submit that the claim does fall within the scope of the inquiry, albeit
with a Ngati TGwharetoa focus, and that it would not prejudice other iwi or hapu if the claim
was consolidated into the Wai 2358 inquiry. Counsel also emphasise that the Wai 3381
claimants are not claiming exclusivity in respect of the customary rights and interests
claimed in Te Ahi Tamou.

Counsel also argued that it would be more efficient to consolidate the claim within the
present inquiry. Otherwise, a new panel would need to be constituted to hear the claim,
which would increase overall hearing time and duplicate effort and analysis.
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In response, the interested parties above oppose the consolidation of the claim into this
inquiry; they do not, however, oppose the Wai 3381 claimants’ right to file their claim
against the Crown and have that claim heard outside of this inquiry.

To preface this decision, | confirm that the Wai 3381 claimants have a right to have their
specific claim about geothermal resources heard by the Tribunal, as recognised by all
parties. In terms of section 6(2) of the TOWA, the Tribunal is obligated to hear the Wai
3381 claim and make findings and recommendations in respect of it. However, that is not
the present issue. The issue is whether the Wai 3381 claim should be consolidated into
the current inquiry.

This inquiry commenced in 2012, and stage three regarding geothermal issues
commenced in March 2021. At that stage TKNT was confirmed as an interested party (Wai
2358, #2.6.75(a)).

On 24 June 2021, the Tribunal confirmed its statement of issues for stage three of the Wai
2358 inquiry (Wai 2358, #2.6.76). However, in 2023, after consultation with parties, issue
question three was amended to take account of the passage of the Natural and Built
Environments Act 2023, by removing any reference to any specific legislation. The issue
questions for stage three of this inquiry were confirmed to be (Wai 2358, #2.6.96 at [10]):

(a) Issue question 1: What Maori rights and interests in geothermal resources are
guaranteed and protected by the Treaty of Waitangi?

(b) Issue question 2: Is the current law in respect of geothermal resources
consistent with the principles of the Treaty of Waitangi?

(© Issue question 3: If the current law in respect of geothermal resources is not
consistent with Treaty principles, what recommendations should be made for the
reform of the current law? What other recommendations (if any) should be
made?

The Wai 3381 claim was filed on 24 June 2024, 12 years after the commencement of the
inquiry, and three years after stage three began and the statement of issues was
promulgated after consultation with the parties. The Wai 3381 claimants had ample time
to engage earlier and chose not to do so. They now seek consolidation of their claim at
this later stage.

Those parties above opposing Wai 3381’s request to participate as claimants in this inquiry
state that if the Wai 3381 claim is consolidated into this inquiry, it would broaden the scope
and nature of this inquiry beyond the established statement of issues.

The parties in opposition assert that more time would be required to respond to the Wai
3381 claim and evidence, and as such would require further submissions and evidence to
be filed in response. Consequently, this would lead to an adjustment in the timetable and
a significant increase in time and costs for all parties. These parties also submit that, if
consolidated, the Wai 3381 claim would be given priority over the other interested parties’
claims to the Te Ahi Tamou geothermal resources. This would be procedurally unfair and
would require the Tribunal to consider a ‘flood’ of applications by other parties also seeking
consolidation.

Crown counsel submits, while abiding the Tribunal’'s decision on the matter, its concern
that consolidation of the Wai 3381 claim may be regarded as prejudicial to other parties
and may circumvent the usual manner in which the Tribunal prioritises claims. The Crown
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also acknowledges the impact consolidation of the claim may have on the inquiry timetable
as new submissions and evidence may be required.

The Tribunal’'s statement of issues is generic in nature and is intended to inquire into what
Maori rights and interests are guaranteed and protected by the Treaty of Waitangi, whether
the current law accommodates and protects those rights and interests and, if not, what
reforms are required to the law to make it Treaty compliant. My view is that there is not
capacity within the inquiry as it has been conceptualised over the past 12 years to make
the claim-specific finding and recommendations sought in the Wai 3381 claim (or in any
other specific claim). | note that the issues for stage three are virtually identical to those
for stage two (with the substitution of geothermal for freshwater resources), and that the
inquiry has been conducted since 2012 on the basis that it is addressing these matters
with a national scope.

Having said this, | note that the issues raised in the Wai 3381 statement of claim fall within
the scope of the current issue questions, although the specific finding and
recommendations sought are not appropriate for a kaupapa inquiry. | therefore consider
that no prejudice arises from the Wai 3381 claimants’ participation, if they remain as
interested parties in the Wai 2358 inquiry. Equally, this would avoid prejudice to other
parties who might similarly want specific findings and recommendations for their claims
rather than the more general findings and recommendations that can be made under the
stage three issue questions.

For these reasons, | decline the application for consolidation of the Geothermal Resources
(Ngati Tawharetoa and Nga Hapi o Ngati TGwharetoa) claim (Wai 3381) into this inquiry.

For completeness, | confirm that this does not prevent the Wai 3381 claimants from
seeking a hearing of the specific finding and recommendations in the Wai 3381 statement
of claim at a later date, along with other iwi or hapu-specific geothermal claims.

The Registrar is to send this direction to all those on the natification list for Wai 2358, the
National Freshwater and Geothermal Resources Inquiry.

DATED at Gisborne this 14th day of August 2024

Lo Mase .

Judge W W Isaac
Presiding Officer
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