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MAY IT PLEASE THE TRIBUNAL: 

1. This memorandum responds to the joint memorandum of claimant counsel 

filed on 17 May 2025 and the memorandum of counsel for Wai 78 filed on 

19 May 2025.1 

Joint best endeavours obligation 

2. The purpose of the Crown’s submissions that follow is to address the 

interpretation and application of the joint best endeavours obligation in 

cl 6 of the 1989 Forests Agreement, as articulated by the Supreme Court.2 

3. The joint task of claimants and the Crown at this stage is to assist the 

Tribunal to:  

3.1 inquire into claims that relate to the Waipāoa blocks which form 

part of the Mangatū Crown Forest Licensed lands (Waipāoa CFL 

land); 

3.2 determine the well-foundedness of those claims;  

3.3 determine whether the Tribunal should recommend remedial 

action to the Crown under section 6(3) of the Treaty of Waitangi 

Act 1975; 

3.4 determine whether such remedial recommendations should 

include a recommendation under s 8HB(1)(a) of the Act for 

transfer of some or all of the Waipāoa CFL land to recipients 

identified by the Tribunal; and 

3.5 determine compensation under sch 1 to the Crown Forests Assets 

Act 1989 (CFAA).  

 
1  Joint Memorandum of Counsel for the Claimants, dated 16 May 2025 and Memorandum of Counsel for 

Wai 78, dated 19 May 2025. 

2  Wairarapa Moana Ki Pouākani Inc v Mercury NZ Ltd [2022] NZSC 142, [2022] 1 NZLR 767 [Wairarapa 
Moana]. 
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Steps to give effect to the obligation in this inquiry process 

4. In the 4 April 2025 joint memorandum,3 the Crown and claimants affirmed 

the commitment in cl 6 of the 1989 Forests Agreement, as it applies to the 

Waipāoa CFL land, that:4 

The Crown and Māori agree that they will jointly use their best 
endeavours to enable the Waitangi Tribunal to identify and process 
all claims relating to forestry lands and to make recommendations 
within the shortest reasonable period. 

5. In Mercury NZ Ltd v Waitangi Tribunal, his Honour Cooke J (when 

considering the compensation provisions of sch 1 of the CFAA), said 

(emphasis added):5 

Considered in light of their purpose, the provisions that allowed the 
claimants to receive more than the amount to maintain the real value 
of the claim – that is effectively penalty interest – was to ensure that 
the Crown properly co-operated with the claimants to get the 
claims they wished to pursue determined promptly. But the delays 
here may not be due to any Crown failure. It may simply be due to 
the fact that the extent and complexity of the Treaty claim processes 
was far greater than the parties contemplated in 1989. 

6. In the Crown’s submission, the joint best endeavours obligation at this 

stage of the process is best seen as the practical steps the parties should 

take—working together cooperatively—to get the claims ready for 

determination by the Tribunal.  

7. Turning to what those practical steps might be, the Tribunal should expect 

the parties will work cooperatively to get the claims ready for inquiry. This 

can be achieved by ordinary litigation tools such as:  

7.1 exchange of pleadings;  

7.2 refinement of live issues for determination;  

7.3 statements of agreed facts;  

7.4 joint bundles of relevant documents; and  

 
3  Wai 558, #2.39 Joint memorandum of counsel proposing comprehensive inquiry process and 

timetabling, dated 4 April 2025 at [4]. 

4  The Forests Agreement was reached on 20 July 1989 between the Crown, the New Zealand Māori 
Council and the Federation of Māori Authorities.  

5  Mercury NZ Ltd v Waitangi Tribunal [2021] NZHC 654, [2021] 2 NZLR 142 at [143], affirmed by the 
Supreme Court in Wairarapa Moana, above n 2, at [127]–[139]. 
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7.5 the production of agreed chronologies.  

8. Active case management and cooperation by parties is another tool to help 

the Tribunal process these claims and make recommendations in the 

shortest reasonable period. This will reduce the hearing time required and 

help to make the Tribunal’s subsequent deliberations and decision-making 

as efficient as possible. 

9. Claimants and the Crown have taken such steps and previously agreed an 

interlocutory process for the prompt processing of the claims. The parties’ 

4 April 2025 joint memorandum, by agreement: 

9.1 as noted, affirmed the parties’ commitment to the joint best 

endeavours obligation; 

9.2 proposed that the Tribunal conduct a comprehensive inquiry 

process that deals with all claims to the Waipāoa blocks and 

associated legal issues, at once; and  

9.3 proposed an interlocutory process which included the step of the 

Crown filing statements of response to the claims which set out 

any concessions that the Crown is willing to make.  

10. It is not clear to the Crown whether the claimant parties to the 4 April 2025 

joint memorandum have now resiled from this proposal. Claimant counsel 

did not give notice to the Crown of the contents of their 17 May joint 

memorandum which, among other things, criticises the step agreed 

previously for the Crown to make concessions in its statements of 

response.6 

11. The Crown has proceeded based on the 4 April joint memorandum and is 

taking steps that will assist the Tribunal to get the case ready for hearing 

by the Tribunal as soon as possible. Specifically, as confirmed at the judicial 

conference, the Crown will:  

 
6  Joint Memorandum of Counsel for the Claimants, dated 16 May 2025 at [8]. 
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11.1 file its statements of response to the claims concerning the 

Waipāoa CFL land within twenty working days of the conference 

(18 June 2025); and 

11.2 at the same time, make available to the Tribunal and claimant 

parties the relevant documentation it has relied on in preparing 

those statements of response that detail the history of the 

Waipāoa blocks—the title determination processes and alienation 

of that land down to the point of the Crown purchasing it for 

afforestation.  

12. There was discussion at the judicial conference that the scope of the 

“relates to” test in s 8HB is currently before the senior courts with 

judgment expected from the Court of Appeal within the next couple of 

months. The Crown suggests, therefore, that the most efficient way for this 

inquiry to proceed at present is with a focus on the claims about the 

circumstances of the history of the Waipāoa blocks. In future interlocutory 

processes the Tribunal and parties can decide the legal relevance of 

broader contextual issues raised in claims or that have been the subject of 

findings in other district inquiries.7  

13. The Crown can be ready soon for a hearing on claims relating to the title 

determination process and transactions concerning the alienation of the 

Waipāoa blocks. As submitted at the judicial conference, the Crown 

considers that a hearing on these evidential matters would not need to be 

lengthy and could be completed in approximately four days. There was a 

suggestion at the judicial conference that this time estimate was 

“provocative”, so it is worth unpacking here the assumptions behind it: 

13.1 This is not a district inquiry conducted over months of hearing 

weeks but rather a discrete inquiry into specific blocks and the CFL 

land located on part of those blocks.8 On past practice, taking the 

Tūranganui a Kiwa district inquiry for example, where a rigorous 

 
7  Such as those listed in the Appendix to the 17 May 2025 claimant joint memorandum. 

8  Acknowledging that the Tribunal has not yet made final decisions determining the scope of the inquiry 
area.  
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interlocutory process was followed by a total of 25 hearing days 

for claimant evidence to cover all historical claims across that 

whole district, it seems reasonable to suggest that a proportionate 

allocation of hearing days here for claims about the Waipāoa 

blocks only would require three days for claimant evidence and 

one day for Crown evidence. 

13.2 In the Crown’s view, the Waipāoa blocks title determination was 

not unduly complex or lengthy when set against the complexity of 

some other historical Treaty claims topics and seen in the 

knowledge of the Tribunal’s existing jurisprudence. 

13.3 The alienation and retention history of the Waipāoa blocks is also 

not unduly complex for the same reasons. The Crown was not 

involved in much of that activity, so the operation of legislative 

schemes and protective systems is at issue for the most part. 

13.4 The parties are represented by experienced counsel. 

13.5 All parties are aware that the scheme of the Treaty of Waitangi 

Act is that it is eligible claims under s 8HB that must relate to the 

CFL land and that a relationship that a claimant community has to 

that land is not the same thing as a claim about acts or omissions 

by the Crown or the operation of legislation that relates to that 

land. 

14. Additionally, achieving efficiency is not just about the cost of hearing days 

and the limited availability of hearing days given the Tribunal’s other 

inquiries. The Tribunal has observed it has limited member availability 

given members’ other commitments, and this is a further factor that 

supports a rigorous pre-hearing interlocutory process. Such factors were 

no doubt in the mind of the Forests Agreement negotiators when they 

drafted the cl 6 obligation about processing claims in the shortest 

reasonable time. The Tribunal has commented previously about the 
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benefit of a rigorous interlocutory process being that the resulting number 

of hearing days required is reduced.9  

Claimant submissions on the joint best endeavours obligation 

15. In their joint memorandum filed on 17 May 2025, claimants submit: 

15.1 That the Crown should make “appropriate concessions” as to 

Treaty breach which claimants consider would be “consistent with 

its ‘best endeavours’ obligation to have the claims heard 

promptly”.10 

15.2 There is a need for priority because it has been almost 36 years 

since the Forests Agreement was concluded.11 

15.3 There is a significant risk that the claimants will not receive a 

commercial rate of return if they elected the cl 3(c) (CFAA) 

compensation option. The claimants invite the Crown to concede 

that it would not seek to extend the four-year real value period in 

respect of the Waipāoa blocks.12 

15.4 The Tribunal should seek funding from the Crown if the Tribunal 

agrees that hearings should be held in 2025 but has insufficient 

funding to do so.13 

16. First in response, as noted, the Crown has already agreed with claimants 

that in its statements of response the Crown would set out concessions 

that it is willing to make.14 The claimants appear to have resiled from that 

agreement and now say, effectively, that the Crown should make 

 
9  In Tūranga Tangata Tūranga Whenua the Tribunal explained that the benefit of the interlocutory 

process adopted in that inquiry: “While this interlocutory stage necessarily lengthened the time spent 
in preparation, the focus and tight management generated by it allowed for a concentrated series of 
hearings. The repetition of evidence and argument between the parties was curtailed. Thus, instead of 
20 hearing weeks spread over a period of three to four years, the Turanga Tribunal was able to hold 8½ 
weeks of hearings spread over eight months. Hearing time was divided between the claimants (five 
weeks), the Crown (2½ weeks), and the closing submissions of all the parties (one week)”. See Waitangi 
Tribunal Tūranga Tangata Tūranga Whenua: The Report on the Tūranganui a Kiwa Claims (Wai 814, 
2004), vol 1 at [1.1]. See also pp 755–756 of the report showing how claimant hearing time was used. 

10  Joint Memorandum of Counsel for the Claimants, dated 16 May 2025 at [6]–[9]. 

11  At [12]. 

12  At [14]. 

13  At [23]. 

14  Wai 558, #2.39 Joint Memorandum of Counsel, dated 3 April 2025 at [6.2]. 
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concessions that claimants deem appropriate. As submitted above, the 

joint best endeavours obligation should be seen at this juncture as 

requiring the Crown and claimants to cooperate to get the claims ready for 

inquiry by the Tribunal in the shortest reasonable period.  

17. Second, the claimants’ emphasis for priority in considering the exercise of 

the section 8HB jurisdiction in respect of the Waipāoa blocks, noting it has 

been almost 36 years since the Forests Agreement was signed, respectfully, 

overlooks how this inquiry has now come about. Aspects of these 

circumstances are addressed below.  

18. Third, compensation paid after the four-year real value period is in the 

nature of a penalty, as was described by Paul Quinn, a negotiator for the 

Māori negotiating team for the 1989 Forests Agreement, and a witness for 

the Mangatū Incorporation, in his evidence to the Mangatū Remedies 

inquiry: “An additional stick is contained in clause 5(b), which applies 

penalty interest rates for calculating the real value of forest sale proceeds 

after four years”.15 

19. The view of the higher rate as having the nature of a penalty (rather than 

a ‘baseline’ to provide successful claimants with a commercial return on 

forest assets) was the view also of the Supreme Court.16 Whether or not 

the higher rate applies will be a question for the Tribunal if and when it 

comes to consider the question of compensation. This will turn on the 

application of the joint best endeavours obligation, which the Courts have 

clearly said requires a chronological review and consideration of factors 

which are outside the Crown’s control.17 These factors include the effect of 

other reasonable calls on public funding.18 The claimants’ criticism of the 

Crown for arguing in the judicial review proceedings for an extension to the 

 
15  Wai 814, #I26 Brief of Evidence of Bernard Paul Quinn, dated 27 April 2012 at [74.3]. 

16  Wairarapa Moana, above n 2, at [131].  

17  Wairarapa Moana, above n 2, at [135]–[139]; Attorney-General v Waitangi Tribunal [2023] NZHC 132 
[208]–[232]; Mercury NZ Ltd v Waitangi Tribunal, above n 5, at [135]–[146]. 

18  Wairarapa Moana, above n 2, at [137]. 
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four-year real value period is contrary to the Courts’ judgments in this 

respect.19 The legal test as articulated by the Courts is addressed below.  

Legal test for compliance with the joint best endeavours obligation 

20. The interpretation and application of cl 6 of the Forests Agreement, and cls 

5 and 6 of Sch 1 of the CFAA were determined by a unanimous Supreme 

Court in Wairarapa Moana.20  

21. The CFAA21 requires the Crown to pay compensation to the Māori 

recipients of CFL land where an interim recommendation from the Tribunal 

that the land should be returned to Māori ownership becomes final.22 That 

compensation is intended to reflect the value of the tree crop on the land 

being returned, given the rights to harvest that tree crop were transferred 

to the holders of Crown Forestry Licenses.23  

22. As the joint claimant memorandum states, successful recipients of CFL land 

may elect one of three different methods for calculating compensation.24 

The starting point for the third method is the amount received by the 

Crown when it sold the relevant forestry assets in the early 1990s. Clauses 

5 and 6 of sch 1 of the CFAA are mechanisms for accounting for the passage 

of time since that sale.25 Clause 5 requires a rate of return to be applied 

necessary to maintain the real value of the proceeds for a minimum period 

of four years from the sale of the forest assets, or the relevant claim to the 

 
19  In judicial review proceedings concerning Tribunal decision-making as to the exercise of its powers to 

return forest land to Māori claimants, the courts have found in part in favour of the Crown and in part 
in favour of the claimants. There has been no criticism by the courts of the Crown seeking the courts’ 
determination as to the nature and scope of the provisions in the Treaty of Waitangi Act and the Crown 
Forest Assets Act 1989. It is not appropriate to say it is a breach of the joint best endeavours obligations 
on claimants and the Crown where an inquiry participant tests the lawfulness of Tribunal decisions as 
one claimant did in 2009, several claimants did in 2014 and the Crown did in 2021. 

20  Wairarapa Moana, above n 2, from [107]. 

21  Section 36 and sch 1, cl 1 of the Crown Forest Assets Act 1989. 

22  Treaty of Waitangi Act 1975, ss 8HB and 8HC.  

23  Wairarapa Moana, above n 2, at [109]. 

24  Crown Forest Assets Act 1989, sch 1, cl 3. The three methods are: (1) the market value of the trees at 
the time the Tribunal’s recommendation that the land be returned to Māori ownership becomes final, 
paid as a lump sum (cl 3(a)); (2) market stumpage for the trees harvested after the date of the Tribunal’s 
final recommendation, paid as periodic quarterly payments (cl 3(b)); (3) the net proceeds received by 
the Crown from the sale of the trees, plus a return on those proceeds for the period between the 
transfer to the licensee and the return of the land to Māori ownership (cl 3(c)), the rate of return being 
calculated in accordance with cls 5 and 6 of Sch 1, paid as a lump sum. 

25  Wairarapa Moana, above n 2, at [128]. 
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CFL land was filed, whichever is later (the real value period; cl 5(a)).26 As 

discussed below, the Tribunal may extend the real value period. If the 

Tribunal does not, a further amount is added to the sale proceeds, 

calculated as equivalent to the return on one-year New Zealand 

Government stock, measured on a rolling annual basis, plus an additional 

margin of four per cent per annum (cl 5(b)).27 

23. Clause 6 then addresses when the four-year real value period may be 

extended: when “a claimant group with adequate resources has wilfully 

delayed proceedings in respect of a claim” (cl 6(a)); or “when the Crown, 

for reasons beyond its control, is prevented from carrying out any relevant 

obligations under [the Forests Agreement]” (cl 6(b)). 

24. The agreement in cl 6 of the Forests Agreement is stated above.  

25. In terms of the interaction of cl 6(b) of sch 1 (of the CFAA) and cl 6 (of the 

Forests Agreement), the Supreme Court held (emphasis added):28 

Reasons beyond the control of a party may mean that best 
endeavours do not produce the desired result. But, as a matter of 
logic, they do not prevent the deployment of best endeavours. There 
is thus a disconnect between the language of cl 6(b) of sch 1 which 
assumes a breach, albeit one excusable as caused by reasons beyond 
the control of the Crown, and cl 6 of the agreement which imposes 
an obligation which would not be breached if the failure to process 
claims promptly was for reasons beyond the control of the Crown.  

It is sensible then, to construe sch 1 cl 6(b) as engaged if the Crown 
has not been in breach of its best endeavours obligation. Looking at 
the 20 July 1989 agreement and sch 1 together, it is therefore 
legitimate to see cl 5(b) as having at least some of the 
characteristics of a penalty.  

26. Applying this interpretation to the Tribunal’s analysis at issue in Wairarapa 

Moana,29 the Supreme Court held that the Tribunal panel’s analysis under 

review had misconstrued cl 6 of the Forest Agreement by interpreting it to, 

 
26  In Wairarapa Moana, above n 16, at [129], the Supreme Court concluded that the purpose of the CPI-

only uplift mechanism in cl 5(a) was “to ensure that the uplift at least covers changes associated with 
the time value of money”.  

27  Also at [129] of the Supreme Court’s judgment in Wairarapa Moana, the Court said that cl 5(b) was 
intended “to incentivise the prompt resolution of claims by providing an appreciably enhanced uplift to 
start four years after the later of the sale of the assets or the filing of the claim”. 

28  Wairarapa Moana, above n 2, at [130]–[131]. 

29  The decision of the Wairarapa ki Tararua Tribunal concerning the Ngāumu forest. 
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in effect, impose a strict, unilateral obligation on the Crown to achieve a 

particular outcome—determination of claims to forest lands within the 

shortest reasonable time. To the contrary, the Court held, cl 6 imposes an 

explicit joint best endeavours obligation on both Māori and the Crown to 

support the Tribunal to carry out the claim determination processes 

specified in the Forests Agreement. The Tribunal had incorrectly proceeded 

(emphasis added):30 

… the Tribunal should have inquired into the reasons for any delay in 
relation to the resolution of the resumption applications rather than 
addressing—at best at a very high level of generality—what it saw as 
deficiencies in the Crown’s approach in identifying and settling 
claims for resumption of licensed land. 

The Tribunal’s reasons were indeed at a very high level of generality. 
They proceed on the basis that the Crown should have set about 
identifying all claims which might result in resumption of Crown 
forest land and funded the Tribunal to process such claims promptly. 
On this approach, it seems likely that the Crown would never be 
able to extend the period of grace in relation to resumption of 
Crown forest land. 

27. As a result, the Court held, the Tribunal had not considered a number of 

factors relevant to the application of the joint best endeavours obligation.  

28. These factors are relevant to this case as the question posed by Dr Williams 

at the judicial conference illustrated. It is useful to set out this aspect of the 

Supreme Court’s judgment in full (emphasis added):31  

The level of generality meant the Tribunal gave no consideration to 
the reasonableness or otherwise of the Crown’s overall approach to 
settlements, and to the Wairarapa settlements in particular. Nor did 
it factor in the delay effects (if any) of the Tribunal’s own district 
inquiry procedures, an approach in which claimant community 
engagement and much of the evidential base was, we presume, 
funded by interest on the Ngāumu forest licence rentals. This in light 
of the Tribunal’s firm view that it was only Treaty breaches on a 
district-wide scale that could justify resumption.  

In relation to the Tribunal’s own funding, which was a particular 
focus, the Tribunal did not turn its mind to the counter-effect of 
other (reasonable) calls on public funding. These considerations are 
admittedly broad matters of impression, but this is a complex field 
with many moving parts. They are likely to be important 

 
30  Wairarapa Moana, above n 2, at [135]. 

31  Wairarapa Moana, above n 2, at [136]–[138] (citation removed). 
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considerations when assessing compliance with best endeavours 
obligations and what was within, or not within, the Crown’s control. 

The Tribunal’s approach also meant it did not engage with the fact 
that resumption of the Ngāumu forest was not sought, at least not 
in a formal application, until 2018. Nor did it turn its mind to the 
point at which resumption of the Ngāumu forest became a realistic 
possibility in light of reasonable capacity expectations of the Crown 
and Tribunal, the state of the evidence and the level of claimant 
community cohesion and capacity. Finally, the Tribunal had also to 
consider the relevance (if any) of the Ngāti Kahungunu Settlement 
Trust’s apparent preference to negotiate rather than press ahead 
with a resumption application. … 

29. It is clear from the Supreme Court’s judgment, and its confirmation of 

Cooke J’s judgment in the High Court (the Mercury NZ Ltd judgment), that 

what is required when applying the joint best endeavours obligation is a 

chronological review.32 This review would be completed when the Tribunal 

comes to consider the question of compensation, assuming it has 

determined that the claims are well-founded, relate to the forest land in 

question, and that the land should be recommended for transfer. 

Circumstances that will be relevant to the joint best endeavours obligation in this 
case 

30. The claimants’ joint memorandum (filed 17 May) emphasises priority and 

the unfairness to them of delay without addressing the circumstances 

leading to this inquiry. These circumstances would fall to be considered in 

relation to the compensation question and in application of the joint best 

endeavours obligation, which must be seen in the context of the full history 

of the processing of the claims.  

31. Examples of these circumstances are provided below, working backwards 

from the current stage of the inquiry process. These relevant 

circumstances also include the interlocutory process agreed by the Crown 

and claimants and the statements of response and research work the 

Crown will soon file.   

 
32  Wairarapa Moana, above n 2, at [139], affirming Mercury NZ Ltd v Waitangi Tribunal, above n 5, at 

[119]–[146].  
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Initiation of this inquiry process 

32. This inquiry process was prompted by requests beginning in March 2023 

by Whakatōhea claimants for an inquiry by the Wai 1750 Tribunal into their 

interests and claims relating to the Mangatū CFL land. 

33. On 10 March 2023, the Wai 558 claimants sought a “preliminary Tribunal 

opinion” on their customary interests in the Mangatū CFL land, having 

included a claim regarding the Mangatū CFL land in their June 2020 

amended statement of claim.33 Other of the Whakatōhea claimants in this 

inquiry process subsequently filed memoranda in support.34 

34. In response to the requests by Whakatōhea claimant parties, the Ngā Uri o 

Tamanui claimants opposed any further inquiry into the Mangatū blocks of 

the CFL land and said they would abide the Tribunal’s decision concerning 

the Waipāoa CFL land.35 Te Aitanga a Māhaki and the Mangatū 

Incorporation also opposed an inquiry by the Wai 1750 Tribunal into 

Whakatōhea claims concerning the Mangatū blocks and said that, “given 

the procedural and substantive ambiguity of Ngāti Ira’s proposal and the 

uncertainty over whether the Te Whakatōhea settlement legislation will be 

passed, it is submitted that it is premature to decide upon whether to 

embark on such an inquiry”.36 

35. Further submissions by the Whakatōhea claimant parties for an inquiry 

into their claims concerning the Mangatū CFL lands (both the Mangatū and 

 
33  Wai 1750, #3.1.433 Memorandum of Counsel, dated 10 March 2023; Wai 558, #1.1(f) First Amended 

Statement of Claim, dated 22 June 2020 at [7.0]. 

34  See Wai 1750, #3.1.452 Memorandum of Counsel—Waipāoa Mangatū CFL for Wai 87, dated 17 March 
2023; Wai 1750, #3.1.459 Memorandum of Counsel for Wai 864 Claimants in Support of Discrete 
Inquiry, dated 27 March 2023. 

35  Wai 1750, #3.1.454 Joint Memorandum of Counsel for Ngā Uri o Tamanui, dated 21 March 2023 at [7] 
and [55], which states: “If a hearing is convened on the Waipāoa blocks then more detail is required 
from Wai 558 before we will be able to sensibly comment on the proposal. NUOT would be compelled 
to participate, but would not wish to be drawn into the Wai 1750 inquiry more broadly, for instance. 
Should the Tribunal convene a further fixture concerning these matters then NUOT respectfully seek 
leave to attend and participate as necessary”. 

36  Wai 1750, #3.1.455 Memorandum of Counsel for Te Aitanga a Māhaki and Mangatū Incorporation 
concerning the proposal to inquire into the Mangatū Crown Forest Licensed land, dated 22 March 2023 
at [10]. 
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Waipāoa blocks) followed in late 2023 and early 2024.37 In submissions 

filed in March and April 2024, the Te Aitanga a Māhaki claimants and the 

Ngā Uri o Tamanui claimants each signalled they would “shortly” file 

resumption applications seeking the return of the Waipāoa CFL land.38  

36. The first of these applications was subsequently filed by the Te Aitanga a 

Māhaki claimants on 6 December 2024.39 

Attempts by Whakatōhea claimants to have claims to CFL determined 

37. There are two circumstances under this broader heading that will be 

relevant to the joint best endeavours obligation. 

38. First, the Whakatōhea claimant parties in this inquiry process have 

relatively recently raised claims to the Waipāoa blocks. In particular: 

38.1 The Wai 87 claimants’ first registered claims in respect of the 

Waipāoa blocks in the claimants’ 19 June 2020 amended 

statement of claim.40 As discussed below, there is a relevant 

history of the Wai 87 claimant group engaging with the 

Tūranganui a Kiwa district inquiry panel. 

38.2 The Wai 558 claimants, who say that their customary rights and 

interests in the Mangatū rohe derive from their Ngāriki 

whakapapa and intermarriages with Te Aitanga a Māhaki,41 first 

 
37  Wai 1750, #3.1.514 Memorandum of co-ordinating Counsel Re: Mangatū / Waipāoa Crown Forest Land 

claims, dated 7 August 2023; Wai 1750, #3.1.577 Joint Memorandum of Counsel for Wai 558 and Wai 
864, dated 26 February 2024; Wai 1750, #3.1.578 Memorandum of Counsel for Wai 1781 in support of 
application for discrete inquiry into Mangatū CFL lands, dated 28 February 2024. 

38  Wai 1750, #3.2.6 Submissions for Te Aitanga a Māhaki and Mangatū Incorporation, dated 26 March 
2024 at [4.2] and [66]. At [68.1], Te Aitanga a Māhaki sought directions from the Tribunal that all 
claimants who wished to make applications for binding recommendations in respect of the Waipāoa 
blocks were to do so by 31 May 2024. See also Wai 1750, #3.2.7 Joint Memorandum of Counsel for Ngā 
Uri o Tamanui Interested Parties, dated 9 April 2024 at [48]. 

39  Wai 274, #2.140 Application for Resumption of Crown Forest Licensed Land pursuant to s 8HB of the 
Treaty of Waitangi Act 1975, dated 6 December 2024; Wai 274, #1.1(c) Amended Statement of Claim, 
dated 6 December 2024. 

40  Wai 87, #1.1(i) Amended Statement of Claim (Wai 87), dated 19 June 2020 at [5(b)] and [14(a)]. The 
claim document refers to Waipāoa blocks 5, 1A1, 1A2, 1 and 2. The claimants first registered claims to 
the Mangatū blocks in the Wai 87 sixth amended statement of claim dated 26 July 2018 (Wai 87, 
#1.1(h)). This claim document states that the claimants had customary rights and shared interests in the 
“southern eastern borders of Mangatu rohe” (at [4]), that Whakatōhea held customary rights of 
occupation and customary interests “in the hinterlands between Opotiki and Tūranganui-a-Kiwa 
including the Mangatu rohe” (at [4(e)]) and in “the Mangatu Blocks including Crown forest lands” (at 
[4(f)]), and that the Wai 87 overlapping boundaries and customary rights and interests in “Mangatu 
Blocks 1” had not been heard by the Tribunal (at [4(i)]). 

41  Wai 558, #1.1(i) Amended Statement of Claim for Wai 558, dated 29 April 2025 at [102] and [103]. 
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registered claims to the Waipāoa blocks in the Wai 558 amended 

statement of claim filed on 22 June 2020.42 

38.3 The Wai 1781 claimants first registered claims to the Waipāoa 

blocks in the Wai 1781 amended statement of claim filed on 14 

April 2023.43 

38.4 The Wai 1794 claimants’ most recent statement of claim says that 

the claimants shared customary interests “with Whakatōhea in 

the Mangatū Waipāoa forest blocks”.44  

38.5 The Wai 2160 claimants first registered claims to the Waipāoa 

blocks in the Wai 2160 amended statement of claim filed on 

20 March 2024.45 

39. So far as the Crown is aware, the Wai 864 claimants do not have registered 

claims concerning the Waipāoa blocks (or the Mangatū CFL lands as a 

whole).46  

40. Second, in relation to the Wai 87 claimants, the Mangatū Tribunal panel 

made three decisions refusing to give interested party status or to inquire 

into the Wai 87 claims that the claimants say relate to the Mangatū CFL 

lands.47 The lawfulness of these decisions has not been challenged by the 

Wai 87 claimants.  

Steps following Tribunal reporting in the Tūranganui a Kiwa district inquiry 

41. The Tūranga Tribunal adjourned its district inquiry and in its 2004 

reporting, consistent with Tribunal practice in other district inquiries, 

 
42  Wai 558, #1.1(f) First Amended Statement of Claim, dated 22 June 2020 at [7.0].  

43  Wai 1781, #1.1.1(i) Amended Statement of Claim for Ngāi Tamahaua, dated 14 April 2023 at [110]. 

44  Wai 1794, #1.1.1(a) Amended Statement of Claim, dated 20 May 2024 at [4]. The original Wai 1794 
statement of claim (Wai 1793, #1.1.1, dated 28 August 2008) refers to the Mangatū blocks at [3.3.4] and 
sought “redress for our land interests within the Mangatu and Central North Island Crown Forests” at 
[11.1.4]. 

45  Wai 2160, #1.1.1(c) Amended Statement of Claim, dated 20 March 2024 at [62]–[67]. 

46  The Wai 864 Fourth Amended Statement of Claim filed on 24 January 2024 (Wai 864, #1.1(f)) is focused 
on Crown actions relating to the acquisition of the Moutohora Quarry land, which is situated in the 
Whakapaupākihi No 2 block located in the Tribunal’s North-Eastern Bay of Plenty inquiry district. 

47  See Wai 814, #2.574 Memorandum-directions of the Presiding Officer regarding Wai 87 application to 
participate and be heard, dated 26 April 2018 at [33]–[45]; Wai 814, #2.654 Memorandum-directions of 
the Presiding Officer regarding renewed Wai 87 application to participate and be heard as an interested 
party, 7 November 2018 at [88]; and Wai 814, #2.734 Memorandum-directions of the Presiding Officer, 
dated 9 August 2019 at [44].     
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recommended district-wide negotiations.48 Claimants from the Tūranganui 

a Kiwa inquiry district who are currently involved in this inquiry process 

pursued those negotiations.  

42. In August 2005 the Crown recognised the mandate of Te Pou a Haokai to 

represent Te Aitanga a Māhaki, including Ngā Ariki Kaipūtahi and Te 

Whānau a Kai, in Treaty settlement negotiations.49 Subsequently, a 

Tūranga-wide body, Tūranga Manu Whiriwhiri, was formed to collectively 

negotiate the claims of the Māhaki cluster (Te Pou a Haokai), 

Rongowhakaata, and Ngāi Tāmanuhiri. 

43. Subsequent negotiations between the Crown and Tūranga Manu 

Whiriwhiri led to the signing of an Agreement in Principle in August 2008. 

In the Agreement the Crown offered the entire Mangatū CFL land 

(including the Waipāoa blocks) to Te Pou a Haokai for purchase at market 

value (paid out of quantum provided by the Crown).50 

44. Subsequently, in July 2008, an application for an urgent remedies hearing 

in respect of the Mangatū blocks was filed on behalf of Mangatū 

Incorporation.51 After renewal in 2009, this is the application for urgent 

inquiry that ultimately led to the Supreme Court judgment in Haronga v 

Waitangi Tribunal.52  

45. Following that judgment, Te Aitanga ā Mahaki and Ngā Ariki Kaipūtahi 

claimants, who had opposed the application for urgent inquiry which led 

 
48  Tūranga Tangata Tūranga Whenua, above n 9, vol 2 at [16.8]. Chief Judge Williams (as he then was), 

wrote in his transmittal letter to the Crown: “We have made no general recommendations in respect of 
possible settlements. We prefer instead to leave it to the parties to construct settlements which 
represent their choices rather than ours, although it is always open to claimants or the Crown to seek 
further assistance from us if that is desired. We have given some thought to relativities between 
claimant groups and our views on that matter can be found in chapter 16. They are intended to do no 
more than provide an independent guide in the hope that this will assist the parties to focus on the real 
issues in the negotiation such as overall quantum for the district. 

 We wish you and the claimants well in your search for a fair and durable settlement of these long-
standing grievances”. 

49  See Crown Recognition of Mandate available at <Te Tari Whakatau - Te Pou a Haokai>. 

50  Agreement in Principle for the Settlement of the Historical Claims of Tūranganui-a-Kiwa, dated 
29 August 2008 <Turanganui a Kiwi iwi Agreement in Principle for the Settlement of Historical Claims> 
at [71] and see also Table 1 in attachment 4 and Map 1 “Licensed Crown Forest Land”. 

51  Wai 1489, #3.1.1 Application for Resumption of Licensed Land, dated 31 July 2008. 

52  Haronga v Waitangi Tribunal [2011] NZSC 53, [2012] 2 NZLR 53. 

https://whakatau.govt.nz/te-tira-kurapounamu-treaty-settlements/find-a-treaty-settlement/te-pou-a-haokai
https://whakatau.govt.nz/assets/Treaty-Settlements/FIND_Treaty_Settlements/Te-Pou-a-Haokai/DOS_SUPPORT/Turanganui-a-Kiwa-iwi-Agreement-in-Principle-for-the-Settlement-of-Historical-Claims-29-Au.pdf
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to the Supreme Court’s Haronga judgment,53 pursued applications for 

return of CFL land in the Tribunal’s Tūranganui a Kiwa inquiry district. 

Tūranganui a Kiwa district inquiry 

46. Finally, the claims filed by the start of this district’s interlocutory processes 

are relevant as are the amendments to those claims made during that 

process. For example, the content of the Wai 274 and Wai 283 claims filed 

by the late Mr Ruru. 

47. Then Chief Judge Williams, as Presiding Officer, made decisions about the 

Tūranganui a Kiwa inquiry district boundaries after hearing from inquiry 

participants in 2000. The Waipāoa blocks were excluded from the district 

inquiry.54  

Conclusion 

48. The immediate next steps for inquiry participants are not complicated in 

order for them to support the Tribunal inquiry, consistent with the joint 

best endeavours obligation in cl 6 of the 1989 Forests Agreement. As the 

Crown suggested at this week’s online judicial conference, directions could 

issue as follows: 

48.1 For the Crown to file its statements of response to the claims 

concerning the Waipāoa CFL land within twenty working days of 

the conference (18 June 2025); 

48.2 For the Crown, at the same time, to make available to the Tribunal 

and claimant parties the relevant documentation it has relied on 

in preparing those statements of response (18 June 2025); 

 
53  Wai 1489, #3.1.7 Synopsis of Submissions for Turanga Manu Whiriwhiri, dated 25 August 2008. See for 

example [11] of the synopsis which stated (emphasis in original): “In accordance with the Tribunal’s 
findings in its report [Tūranga Tangata Tūranga Whenua], Turanga Manu Whiriwhiri (TMW) submits 
that the appropriate avenue for redress for the members of the Incorporation who have customary 
interests in the Mangatu Forests is to have their interests represented in the settlement process that is 
underway”. 

54  Wai 814, #2.21 Memorandum and Directions of Deputy Chairperson, dated 5 July 2000 at 8. At 8, the 
directions said: “In deciding on the inquiry district, I record that Te Aitanga a Mahaki, Rongowhakaata, 
and Ngai Tamanuhiri have all indicated that they reserve their position with respect to their secondary 
interests outside of the inquiry district. In the interests of getting on with the inquiry I am happy that 
this is a sound practical approach”. 
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48.3 For the Tribunal to then convene a further online judicial 

conference to discuss how best to progress its inquiry in light of 

the amended claims and Crown statements of response as well as 

the inquiry parties’ responses to the proposed geographical 

boundaries of the Waipāoa Blocks inquiry (further to the Tribunal 

releasing a document proposing the geographical extent of its 

inquiry); 

48.4 With leave to inquiry participants to apply further to the Tribunal 

if required in the meantime. 

23 May 2025 

___________________________________ 
C Linkhorn / D Hunt 
Counsel for the Crown 

TO: The Registrar, Waitangi Tribunal 

AND TO: Claimant Counsel 




