Wai 3365, #
Wai 3362, #

BEFORE THE WAITANGI TRIBUNAL WAI

TE ROOPUU WHAKAMANA I TE TIRITI O WAITANGI

UNDER THE Treaty of Waitangi Act 1975
IN THE MATTER OF a claim in respect of the Crown’s policy to
amend the Local Electoral Act 2001 and
the Local Government Act 2002 in respect
of Maaori wards and constituencies by
Tukoroirangi Morgan for and on behalf
of Te Whakakitenga o Waikato
Incorporated and for the benefit of the iwi
of Waikato-Tainui and all Maaori residing
in the rohe of Waikato-Tainui and the
wider Waikato region
STATEMENT OF CLAIM
6 MAY 2024
RECEIVED
Waitangi Tribunal
6 May 24
Ministry of Justice
%\ WELLINGTON
WHAIALEGAL
Solicitors acting Counsel
M M E Wikaira | M A Hori Te Pa | J P Ferguson
R K Douglas Barrister, Kookiri Chambers
P 027 646 7797 | 027 721 0144 P 021 489 478

E maia@whaialegal.co.nz |
mariah@whaialegal.co.nz |
rahera@whaialegal.co.nz

A PO Box 910, Wellington 6140
www.whaialegal.co.nz

E jamie@kokirichambers.nz
A PO Box 38100, Lower Hutt 5045

1
1

1
1

4
1


hastieb
Official

hastieb
Received

hastieb
Text Box
6 May 24


MAY IT PLEASE THE TRIBUNAL

THE CLAIMANT

1. This statement of claim is filed pursuant to section 6 of the
Treaty of Waitangi Act 1975 by Tukoroirangi Morgan
(Claimant) for and on behalf of Te Whakakitenga o Waikato
Incorporated (Te Whakakitenga) and for the benefit of the
iwi of Waikato-Tainui and all Maaori residing in the rohe of

Waikato-Tainui and the wider Waikato region.

2. The Claimant is the Chairperson of Te Aratuara, the tribal

executive committee of Te Whakakitenga.
3. Te Whakakitenga is:

(a) the representative governing body for the iwi of
Waikato-Tainui, which has over 89,000 members

affiliating to 68 marae and 33 hapuu;

(b) the trustee of the Waikato Raupatu Lands Trust, the
post-settlement governance entity for Waikato-Tainui
for the purposes of the 1995 Waikato Raupatu Lands
Settlement and the Waikato Raupatu Claims
Settlement Act 1995;

(c) the trustee of the Waikato Raupatu River Trust, the
post-settlement governance entity for Waikato-Tainui
for the purposes of the 2008/2009 Waikato-Tainui
Waikato River Settlement and the Waikato-Tainui
Raupatu Claims (Waikato River) Settlement Act 2010;

(d) the mandated iwi organisation for Waikato-Tainui for

the purposes of the Maaori Fisheries Act 2004; and

(e) the iwi aquaculture organisation for Waikato-Tainui
for the purposes of the Maaori Commercial

Aquaculture Claims Settlement Act 2004.

4, On behalf of the iwi of Waikato-Tainui, Te Whakakitenga:



(a) has a direct relationship with the Crown as a Treaty

partner; and

(b) has established direct relationships with all local
authorities in the rohe of Waikato-Tainui over the last

two decades.

5. The areas in which Waikato-Tainui has customary interests
(the Waikato Tainui Rohe):

(a) extends from Te Rohe Potae in the south to Manukau
Harbour and Taamaki Makaurau in the north, and
from the west coast (and the harbours of Manukau,
Whaaingaroa, Aotea and Kawhia) to Waitemataa
Harbour and Tiikapa Moana and the mountain ranges
of Hapuakohe and Kaimai in the east, and includes the
sacred mountains of Taupiri, Karioi, Pirongia and
Maungatautari, and New Zealand’s longest river, Te

Awa o Waikato; and

(b) is often described with reference to the following

whakatauki:

Ko Mookau! ki runga

Ko Taamaki? ki raro

Ko Mangatoatoa? ki waenganui

Pare Hauraki, Pare Waikato*

Te Kaokaoroa-o-Paatetere

Waikato taniwha-rau, he piko, he taniwha, he piko, he
taniwha.

Mookau is above

Taamaki is below

1 Mookau refers to the Mookau River in north Taranaki.

2 Taamaki refers to the isthmus on which the city of Auckland (Taamaki Makaurau)
now stands.

3 Mangatoatoa is a village south of Te Awamutu.

4 Pare Waikato generally refers to the region from Kaawhia Harbour to the Manukau
Harbour and east across to the Huunua and the Hapuuakohe ranges, and Pare
Hauraki generally refers to the Hauraki region including the Piako, Oohinemuri and
Coromandel districts. This whakatauki therefore also acknowledges the
interconnectedness between Pare Waikato and Pare Hauraki reflecting mutual
whakapapa connections that extend back to the ancestors of Waikato-Tainui and
Hauraki on the Tainui waka.
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Mangatoatoa is between
The boundaries of Hauraki, the boundaries of Waikato
To the Kaokaoroa-o-Paatetere Range

Waikato of one hundred chiefs, at every bend (of the
river) a chief.

Both through its hapuu and collectively as an iwi, Waikato-
Tainui has maintained ahi kaa, continues to exercise mana
whakahaere, rangatiratanga and kaitiakitanga, and upholds
and exercises Waikato-Tainui tikanga, kawa, maatauranga

and reo within the Waikato-Tainui Rohe.

The Waikato-Tainui Rohe comprises a significant portion of
the Waikato region (as defined and delineated by the Local
Government Commission) and also extends into the Auckland
region. While iwi other than Waikato-Tainui have interests
within the wider parts of the Waikato region and also in the
Auckland region, those wider geographical areas are engaged
when considering the under-representation in local

government of Maaori who whakapapa to Waikato.

THE CLAIM

8.

This claim concerns the Crown’s policy in respect of Maaori
wards and constituencies, which is soon to be decided upon
by Cabinet and implemented by way of the introduction of an

omnibus Bill to the House of Representatives.

The proposed Bill will undo the changes made by the Local
Electoral (Maaori Wards and Maaori Constituencies)
Amendment Act 2021 (2021 Amendment Act), which
amended the Local Electoral Act 2001 with effect from 2
March 2021 and removed the ability for:

(a) a council to hold a binding referendum about the

establishment of a Maaori ward or constituency; and

(b) five percent of constituents to petition the council to

hold such a binding referendum.



10.

11.

12.

13.

In addition, the Bill will require councils that have established
or resolved to establish Maaori wards since the 2021

Amendment Act to:

(a) resolve to disestablish (or rescind the decision to
establish) the Maaori wards or constituencies by
council resolution (to take effect at the 2025 local

elections); or

(b) hold a binding poll on the question of Maaori
wards/constituencies at the 2025 local elections (to
take effect at the 2028 local elections).

The changes described at paragraphs 6 and 7 above are

referred to in this statement of claim as the ‘Crown’s policy’.

The Claimant, and those for whose benefit this claim is
advanced, will be prejudicially affected by the Crown’s policy,
and acts and omissions of the Crown in relation to this policy

and its enactment into legislation.

The Crown’s policy, and these acts and omissions, are

inconsistent with Te Tiriti o Waitangi and its principles.

MAAORI REPRESENTATION IN LOCAL GOVERNMENT - PRE-
2021 AMENDMENT ACT

Local government in New Zealand

14,

15.

Local government in New Zealand has only the powers

conferred upon it by the New Zealand Parliament.

Under section 10 of the Local Government Act 2002 (LGA),

local authorities are responsible for:

(a) enabling democratic local decision-making by, and on

behalf of, communities; and

(b) promoting the social, economic, environmental and
cultural well-being of their communities in the present

and future.



16.

17.

18.

There are 78 local authorities across New Zealand,

comprising:

(a) 67 territorial authorities (district and city councils);
and

(b) 11 regional councils.

Under the Local Electoral Act 2001 (LEA), local authorities
decide local representation arrangements on council. This
includes the establishment or disestablishment of wards (for
district or city councils) or constituencies (for regional

councils).

Sections 19H or 191 of the LEA require councils to hold a
‘representation review’ at least every six years to review its
representation arrangements. It is through a representation
review that councils can decide to amend its representation

arrangements.

Maaori wards and constituencies

19.

20.

Maaori wards and constituencies on local councils represent

constituents registered on the Maaori electoral roll.

Prior to the Amendment Act, under the previous section 19Z
of the LEA:

(a) a council could resolve to establish a Maaori ward or

constituency for electoral purposes;

(b) constituents had the right to demand that a binding
poll be held on the question of whether the Maaori
ward or constituency be established. Any such
demand was received by petition, and required the
support of at least five percent of the constituents in

the district or region; and

(c) a local authority also had the ability to initiate a

binding poll on its own volition.



21. The ability for five percent of constituents to petition a council
for a binding poll only existed for Maaori wards or
constituencies. There was no such ability in respect of general

and rural wards or constituencies.

Maaori representation in the Waikato-Tainui Rohe, and the
wider Waikato region, pre-2021 Amendment Act

22. On behalf of the iwi of Waikato-Tainui, Te Whakakitenga has
established direct relationships with all local authorities in the

rohe of Waikato-Tainui over the last two decades.

23. There are nine local authorities in whole or in part within the
Waikato-Tainui Rohe, and three further councils beyond the
Waikato-Tainui Rohe but within the wider Waikato region, as

follows:

(a) Auckland City Council;

(b) Hamilton City Council;

(c) Hauraki District Council;?

(d) Matamata-Piako District Council;
(e) Ootorohanga District Council;

(f) South Waikato District Council;
(9) Taupoo District Council;®

(h) Thames-Coromandel District Council;”’
() Waikato District Council;

() Waikato Regional Council;

(k) Waipaa District Council; and

Q) Waitomo District Council.

5 Qutside Waikato-Tainui Rohe, but within Waikato region.
6 Outside Waikato-Tainui Rohe, but within Waikato region.
7 Outside Waikato-Tainui Rohe, but within Waikato region.



24,

25.

26.

27.

28.

Te Whakakitenga has advocated for Maaori representation at

local government levels for many years.

Te Whakakitenga was instrumental in the establishment of
two Maaori constituencies on the Waikato Regional Council
ahead of the 2013 local elections; namely, the Ngaa Hau e

Whaa and Ngaa Tai ki Uta constituencies, each with one seat.

The Ngaa Hau e Whaa and Ngaa Tai ki Uta constituencies
were established under the pre-2021 amendment LGA and
LEA regime, and followed an extensive public consultation
process and exhaustive advocacy by Te Whakakitenga and

other Maaori advocate groups.

In other areas of the country, the ability for five percent of
constituents to petition a council to hold a binding poll proved
a barrier to establishing Maaori-specific representation in local

government.

Bay of Plenty Regional Council and Wairoa District Council
were the only two other councils to have established a Maaori

ward/constituency prior to the Amendment Act.

MAAORI REPRESENTATION IN LOCAL GOVERNMENT -POST-
2021 AMENDMENT ACT

The 2021 Amendment Act

29.

30.

The 2021 Amendment Act came into effect on 2 March 2021.

The general policy statement of the Bill provided that the
intention of the 2021 Amendment Act was to:

(a) align the treatment of Maaori wards and
constituencies with the treatment of general wards

and constituencies;

(b) remove all mechanisms for binding polls to be held on
whether Maaori wards or constituencies will be

established; and



31.

(o) provide local authorities with an opportunity to make
decisions on Maaori wards and constituencies in time

for the 2022 local elections.
To achieve these policy aims, the 2021 Amendment Act:

(a) repealed the provisions of the LEA relating to binding

polls (at section 7);

(b) prohibited binding council-initiated polls, but retained
the right of councils to initiate non-binding polls to

gauge public sentiment (at section 5); and

(o) established a transition period for local authorities to
make decisions on Maaori wards and constituencies in

time for the 2022 local elections (at section 9).

Maaori representation in the rohe of Waikato-Tainui, and the
wider Waikato region, post-2021 amendment

32.

33.

Since the 2021 Amendment Act, approximately 45 councils
have established or resolved to establish Maaori wards or

constituencies throughout New Zealand, and of these:

(a) approximately 32 councils established a Maaori ward
or constituency in time for the 2022 local elections;

and

(b) another approximately 13 councils have resolved to
establish Maaori wards or constituencies for the 2025

local elections.

Eight of those councils that established, or resolved to
establish, Maaori wards are in the Waikato-Tainui Rohe

and/or the wider Waikato region:

(a) Hamilton City Council;

(b) Hauraki District Council;

(o) Matamata-Piako District Council;

(d) Ootorohanga District Council;



34.

35.

(e) Taupoo District Council;

() Thames-Coromandel District Council;
(9) Waikato District Council; and

(h) Waipaa District Council.

With the already established Ngaa Hau e Whaa and Ngaa Tai
ki Uta wards at Waikato Regional Council, nine of 12 councils
in the Waikato-Tainui Rohe and/or the wider Waikato region
that have Maaori wards or constituencies. The remaining
three councils - Auckland City Council, South Waikato District
Council and Waitomo District Council - recently resolved not

to establish any Maaori wards in their areas.

The councils that established Maaori wards or constituencies
post-2021 Amendment Act were required to hold a
representation review to confirm that the total number of
wards and councillors, including the proposed Maaori wards
or constituencies, were appropriate for the relevant district or
region. Members of the public were included in the public
consultation process and invited to make submissions on the

proposals.

Effects of the 2021 Amendment Act

36.

The 2021 Amendment Act has played a key role in addressing
the issue of, and removing barriers to, representation of

Maaori in local government and civic life, including:

(a) the Amendment Act gave councils the right to decide,
without being unduly petitioned, the appropriate
representation arrangements in their district or

region;

(b) the rights of constituents to object to the
establishment of Maaori wards or constituencies
became equal to the rights of those in support - that
is, all constituents have an equal right to make
submissions to their local authority, and those in
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37.

objection no longer have a greater influence on the

process by way of petition for a binding poll;

(o) for the local authorities who established Maaori wards

or constituencies in time for the 2022 local elections:

(i) Maaori councillors, and the constituents they
represent, have the benefit of being
represented in local government, and
participation of Maaori in local government will

likely increase; and

(i) those councils have the benefit of Maaori
representation, perspectives and ideas at the
council table, which will strengthen local

decision-making at that local authority; and

(d) the local authorities that have resolved to establish
Maaori wards or constituencies in time for the 2025
elections will also likely see an increase in
participation of Maaori in local government elections

and other aspects of civic life as a result.

The subsequent establishment of Maaori wards by most of the
local authorities in the Waikato-Tainui Rohe and the wider
Waikato region (in total, nine of 12 councils) has played a key
role in addressing the issue of under-representation in local
government of Maaori who whakapapa to the iwi of Waikato-
Tainui, and all Maaori residing in their the Waikato-Tainui

Rohe and the wider Waikato region.

THE CROWN'’S POLICY

38.

39.

On or about 24 November 2023, following the 2023
New Zealand General Election, the New Zealand National
Party signed coalition agreements with the ACT New Zealand

and New Zealand First parties.

Each coalition agreement included a commitment to “restore

the right to local referendum on the establishment or ongoing

10



40.

41.

42.

43.

use of Maori wards, including requiring a referendum on any
wards established without referendum at the next Local Body

elections”.

On or about 4 April 2024, the Minister of Local Government,
the Hon Simeon Brown, announced that the Government will
introduce an omnibus Bill to amend the LEA and LGA as they
relate to Maaori wards and constituencies in local

government.

The first key change will be that, from the next term of local
government (2025-2028), the policy settings for binding polls

will be returned to the position prior to 2021, including that:

(a) councils will be able to initiate binding polls on Maaori
wards; and
(b) constituents will be able to petition their council to

hold a binding poll. Any such petition must be signed
by five percent of the constituents in the relevant

region or district.

The second key change will be to require councils that have
established or resolved to establish Maaori wards or
constituencies since 2021 without an opportunity for a binding

poll to:

(a) Option 1 - resolve this year to disestablish (or rescind
the decision to establish) the Maaori
wards/constituencies by council resolution (to take

effect at the 2025 local elections); or

(b) Option 2 - hold a binding poll on the question of
Maaori wards/constituencies at the 2025 local

elections (to take effect at the 2028 local elections).

The Crown has not sought to consult on its policy with Maaori
(including Waikato-Tainui), local authorities and other local
government representatives, or the public at large. The only

opportunity for comment on the policy will be at the select

11



committee stage after the Bill has been introduced to

Parliament.

PREJUDICE

44,

All Maaori, including the Claimant and those for whose benefit
the claim is advanced, will be prejudicially affected by the
Crown’s policy to restore binding polls, and the right to
petition for a binding poll upon the grounds that (among other

things):

(a) democratically-elected councils will no longer have
the right to decide, without being unduly petitioned,
the appropriate representation arrangements for their

district or region;

(b) the rights of constituents to object to the
establishment of Maaori wards or constituencies will
be elevated above those in support - that is, those in
objection will once again be allowed a greater
influence on the process by way of petitioning for a

binding poll; and

(c) it has been historically proven that, for various
reasons, binding polls are likely to result in the
majority voting against the establishment of Maaori

wards and constituencies, including because:

() Maaori are a minority group in most parts of

the country;

(i) Maaori are less likely to participate in local
government activities, and may be less likely

to vote in any binding poll for their interests;

(iii) the undue influence exercised by opposition
campaigners is likely to increase votership and
sway those voters against Maaori wards and

constituencies; and

12



45,

46.

47.

(iv) constituents can vote in every local
government district or region in which they
own property (noting that, in 2021, Statistics
NZ reported that Maaori are less likely to own
property than non-Maaori, let alone multiple
properties, which further entrenches the
privilege of non-Maaori votes over Maaori

votes in respect of binding polls).

All Maaori, including the Claimant and those on whose behalf
the claim is advanced, will be prejudicially affected by the
Crown’s policy to effectively disestablish the 45 post-2021
Amendment Act Maaori wards and constituencies because

either:

(a) under Option 1, a council will have to resolve outright
to disestablish (or rescind the decision to establish)
the relevant Maaori ward or constituency, which will
immediately eliminate a pathway to Maaori

representation and participation at that council; or

(b) under Option 2, the council will have to hold a binding
poll = by which, in most parts of the country, the
majority will likely vote to disestablish the relevant
Maaori ward or constituency, including for the reasons

outlined at paragraph 45 above.

The Claimant, and those he represents, will be
disproportionately affected by the Crown’s policy to effectively
disestablish post-Amendment Act Maaori wards, given nearly
20 percent of those wards are on councils in the Waikato-

Tainui Rohe and the wider Waikato region.

The Crown’s policy, and the acts and omissions of the Crown
in relation to this policy and its enactment into legislation, are
inconsistent with Te Tiriti o Waitangi and its principles,

including:
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(a)

(b)

()

Partnership - in proceeding to enact its policy, the
Crown will have failed to act in partnership or in good
faith, by failing to consult with Maaori on the proposed
changes and treating a commitment made in the
coalition agreements as if it is above the Crown’s
responsibilities under Te Tiriti, and failing to account
for tino rangatiratanga and the aspirations of Maaori

decision-making;

Participation - the Crown’s policy will reverse good
policy decisions made (by both the previous
Government and by local councils) in order to provide
Maaori with better opportunities to engage in civic life

and local government decision-making; and

Protection - the Crown’s policy will breach the
principle of equity by privileging the rights of those
who object to Maaori wards and constituencies, by
reinstituting the ability to petition a council for a
binding poll. This will not only fail to protect the rights
of Maaori to equal participation in local government,

but actively reinstate barriers toward them.

RELIEF SOUGHT

48.

The Claimant seeks that the Tribunal make findings to the
effect that:

(a)

(b)

()

all Maaori, including the Claimant and those for whose
benefit the claim is advanced, will be prejudicially
affected by the Crown’s policy, and by acts and
omissions of the Crown in relation to this policy and

its enactment into legislation;

the Crown’s policy, and its acts and omissions, are
inconsistent with Te Tiriti o Waitangi and its

principles; and

any other findings and recommendations that the
Tribunal considers appropriate in the circumstances.
14



LEAVE TO AMEND CLAIM

49, The Claimant maintains a right to further particularise and/or

amend this statement of claim as required.

DATED this 6% day of May 2024

/) .. ,_f'. _
%’/—\ k/( Ul L(Q JKEL

J P Ferguson | M M E Wikaira | M A Hori Te Pa |
R K Douglas
Counsel for the Claimant
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