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MAY IT PLEASE THE TRIBUNAL

INTRODUCTION

1. Tukoroirangi Morgan, Chairperson of Waikato-Tainui’s Tribal
Executive, files his claim pursuant to section 6 of the Treaty
of Waitangi Act 1975 for and on behalf of Te Whakakitenga o
Waikato Incorporated (Te Whakakitenga) and for the
benefit of the iwi of Waikato-Tainui and all Maaori residing in
the rohe of Waikato-Tainui and the wider Waikato region

(Claimant).

2. The claim concerns the Crown’s policy in respect of Maaori
wards and constituencies, which is soon to be decided upon
by Cabinet and implemented by way of the introduction of an

omnibus Bill to the House of Representatives.

3. As set out in the statement of claim, the proposed Bill will
undo the changes made by the Local Electoral (Maaori Wards
and Maaori Constituencies) Amendment Act 2021

(Amendment Act), by:

(a) reinstating the mechanisms for binding polls about the

establishment of Maaori wards or constituencies; and

(b) requiring councils that have established or resolved to
establish Maaori wards or constituencies since 2021
to effectively disestablish those wards or

constituencies,
(together, referred to as the Crown’s policy).

4. The Claimant says he, and those he represents, will be
prejudicially affected by the Crown’s policy, and the Crown’s

policy is inconsistent with the Treaty of Waitangi.
5. The Claimant respectfully seeks that:

(a) the Tribunal hold an urgent inquiry into the claim; and



(b) the claim be heard as part of, and within the same
timetable as, the Maori Wards and Constituencies
Urgent Inquiry (Wai 3365), which was granted
urgency on 3 May 2024.1!

URGENCY

6.

The Claimant respectfully seeks that the Tribunal hold an

urgent inquiry into the claim.

The criteria for urgent inquiries are set out in paragraph 2.5
of the Waitangi Tribunal Guide to Practice and Procedure.

Those criteria are:

(a) that the claimants will suffer significant and
irreversible prejudice as a result of current or pending

Crown actions or policies;

(b) that there is no alternative remedy that, in the
circumstances it would be reasonable for the

claimants to exercise; and

(c) that the claimants are ready to proceed urgently to a

hearing.

The Claimant submits that the urgency criteria are met in this

case, and urgency should be granted.

Significant and irreversible prejudice

0.

The Amendment Act was enacted with the policy intention of
aligning the treatment of Maaori wards and constituencies
with that of general wards and constituencies. The General
policy statement to the Bill stated that the removal of the
binding polls provisions would be consistent with the Crown'’s
obligations under Te Tiriti by removing barriers to Maaori

participation in local elections.?

! Wai 3356, #2.5.1.
2 Local Electoral (Maaori Wards and Maaori Constituencies) Amendment Bill (6—1),
at General policy statement.

2



10.

11.

12.

13.

The Amendment Act also provided local authorities with an
opportunity to make decisions on Maaori wards and
constituencies in time for the 2022 local elections. Following

the Amendment Act:

(a) Approximately 32 councils throughout New Zealand
resolved to establish a Maaori ward or constituency in

time for the 2022 local elections.

(b) Another approximately 13 councils have resolved to
establish Maaori wards or constituencies for the 2025

elections.

(o) Several councils have considered the option and
resolved not to establish any Maaori ward or

constituency in their district or region.

Evidently, the Amendment Act has placed the decision to
establish Maaori wards or constituencies squarely within the
hands of councils, who have been democratically elected by
constituents to make appropriate representation decisions on
their behalf.

Under the Crown’s policy, the Maaori wards and
constituencies regime will revert to pre-Amendment Act
settings, with reinstatement of the binding poll provisions that
were prejudicial to Maaori participation in the democratic

process and local government decision-making.

In addition, Maaori will be prejudiced by either of the options
put to the 45 councils that have established or resolved to

establish Maaori wards or constituencies since 2021:

(a) Under Option 1, a council will have to resolve outright
to disestablish (or rescind the decision to establish)
the relevant Maaori ward or constituency, which will
immediately eliminate a pathway to Maaori

representation and participation at that council.



14.

(b) Under Option 2, a council will have to hold a binding
poll = by which, in most parts of the country, the
majority will likely vote to disestablish the relevant

Maaori ward or constituency.

Accordingly, all Maaori will be prejudicially affected by the
Crown’s policy, but the Claimant, and those he represents,
will be disproportionately affected by the Crown’s policy to
effectively disestablish post-Amendment Act Maaori wards,
given nearly 20 per cent of those wards are in councils in the

rohe of Waikato-Tainui and the wider Waikato region.

No alternative remedy

15.

16.

17.

18.

The Crown’s policy arises from commitments made in both
coalition agreements between the National Party and its

coalition partners in establishing the coalition government.

On or about 4 April 2024, the Minister of Local Government,
the Hon Simeon Brown, announced that the Government
would shortly introduce an omnibus Bill to implement the
policy.3> The Crown has subsequently advised the Bill could
be introduced to the House of Representatives as early as
20 May 2024.4

Pursuant to section 6(1)(c) of the Treaty of Waitangi Act
1975, the Waitangi Tribunal has jurisdiction to inquire into
any policy or proposed policy to be adopted by or on behalf
of the Crown. However, under section 6(6) the Tribunal does
not have the ability to inquire into any Bill that has been

introduced to the House (unless specifically directed).

The Claimant submits that there is no alternative remedy to

a Tribunal inquiry available:

3 New Zealand Government Coalition Government to require referendums on Maori

wards

(press release, 4 April 2024), accessed online at <

https://www.beehive.govt.nz/release/coalition-government-require-referendums-
m%C4%81ori-wards>.
4 Wai 3163, #3.1.10.



19.

20.

21.

(a) There is no other forum that will review this proposed

policy before any Bill is introduced to the House.

(b) Participation in the select committee process is not an
appropriate alternative: that is a parliamentary
process that does not go to the Crown meeting its
Treaty obligations nor does it have the same Tiriti-

focus as the Tribunal.

(c) Review of the Crown’s policy as part of the wider
Constitutional Kaupapa Inquiry, after it has been
enacted to legislation, is not a suitable alternative.
This will not stop the prejudice that Maaori will suffer
in the 2025 and 2028 local elections as a result of the
disestablishment of post-Amendment Act Maaori
wards or constituencies, and as a result of the binding

poll provisions coming back into effect.

In response to arguments made by Crown counsel in respect
of the Wai 3163 application for urgency, Waikato-Tainui also
submits there remains significant utility in any Tribunal

inquiry, notwithstanding the short timeframe.

Although the timeline to 20 May is short, it matters that the
prejudice has not yet occurred, and it need not be inevitable
just because the policy arises from a coalition agreement.
The Crown has the ability not just to reverse any prejudice,
but to prevent it from occurring — and the Tribunal has the
ability to make findings and recommendations that the Crown
ought to take into account. To put it bluntly: it cannot be
ruled out that the Crown may change its mind about

implementing this policy.

As Te Whakakitenga has seen in respect of the section 7AA,
Oranga Tamariki Act wurgent inquiry (Wai 3350), and
notwithstanding the short timeframe and information
outstanding in that inquiry, the Tribunal has the ability to
make powerful observations and recommendations on the

matter at hand that make it hard for the Crown to ignore.



22. That ability alone means there will always be ‘utility’ in
claimants exercising their ability to apply for a Tribunal inquiry

into matters that affect, and matter to, them.

23. Even if the Crown decides to proceed with introducing a Bill,
such is the mana of the Tribunal that any report it produces
will continue to be of value to Cabinet, Department officials,
Members of Parliament and submitters in the select
committee and legislative process - and a taonga to all

claimants and interested parties whose voices were heard.
Claimant is ready to proceed

24, As set out in the brief of evidence of Donna Flavell, with the
support of Te Whakakitenga, the Claimant is ready to proceed

urgently to any inquiry phase.

25. Waikato-Tainui is an interested party in the Maaori Wards and
Constituencies Urgent Inquiry (Wai 3365), which was granted
urgency on 3 May 2024.> As set out below, Waikato-Tainui
seeks that its claim be heard alongside, and within the same
timetable as, the Wai 3365 urgent inquiry.

Conclusion

26. The Claimant submits that the urgency criteria have been

met:

(a) All Maaori will be prejudicially affected by the Crown’s
policy if implemented, and the Claimant and those he
represents will be disproportionately affected by the
effective disestablishment of the post-Amendment Act

Maaori wards.

(b) There is no alternative remedy for the Claimant to
reasonably exercise, and there remains great utility in
any Tribunal inquiry and report, notwithstanding the

short timeframe.

> Wai 3356, #2.5.1 and #2.5.1(a).



27.

(o) The Claimant is ready to proceed to have his claim
heard, including within the same timetable as
Wai 3365.

For these reasons, the Claimant respectfully seeks that the

Tribunal grant urgency for his claim to be heard.

MAAORI WARDS AND CONSTITUENCIES URGENT INQUIRY
(WAI 3365)

28.

29.

30.

31.

32.

Te Whakakitenga is an interested party to Maaori Wards and
Constituencies Urgent Inquiry (Wai 3365), initiated by
amendment to the Wai 3163 claim.® That amended claim
concerns largely the same subject matter as this claim by

Waikato-Tainui.

On 3 May 2024, her Honour Judge Reeves granted urgency to
the amended claim, now called Wai 3365, and set a timetable

for the inquiry.”’

If urgency is also granted to this claim, the Claimant
respectfully seeks that his claim be heard and managed
alongside Wai 3365.

Counsel for the Claimant proposes a - necessarily brief -
timeline for the Tribunal’s determination of its application for

urgency, and to have its claim run parallel to Wai 3365:

(a) Monday 6 May 2024 at 9am - this claim and

application for urgency is filed.

(b) Tuesday 7 May 2024 at 12pm - interested party and
Crown responses to this application.

(c) Wednesday 8 May 2024 at 9am - Tribunal

determination on this application.

This timetable presumes no reply submissions to any Crown

submissions on this application. The Claimant will waive his

6 Wai 3163, #2.5.2 and Wai 3356, #2.5.1(a).
7 Wai 3356, #2.5.1.



right of reply in order to have his application efficiently
determined.

33. As the timetable set for Wai 3365 has claimant and interested
party evidence and opening submissions due for filing on
8 May 2024, and Crown evidence and submissions by 10 May
2024, counsel respectfully suggest that the above additions
to the timetable will cause no prejudice to the progress of the

inquiry.
34. For completeness:

(a) the Claimant does not seek any further disclosure
from the Crown than is already being obtained for
Wai 3365; and

(b) Te Whakakitenga will participate in Wai 3365 as an
interested party regardless, and is preparing evidence

accordingly to be filed within the set timeframe.

CONCLUSION
35. For the above reasons, the Claimant respectfully seeks that:
(a) the Tribunal hold an urgent inquiry into its claim; and

(b) the claim be heard as part of, and within the same
timetable as, the Maori Wards and Constituencies
Urgent Inquiry (Wai 3365).

DATED this 6" day of May 2024
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R K Douglas
Counsel for Te Whakakitenga o Waikato Inc
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