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Tena e Te Ropi Whakamana i Te Tiriti o Waitangi

1. Introduction
1. Pursuant to the Presiding Officer’s memorandum-directions!(MoD)

dated 24 July 2025, which directed submissions to be filed by 26 August
2025 in advance of the judicial conference scheduled for 18 September
2025. The reasons for leave to file out of time respectfully are set out in

paragraphs 31-33.

2. This memorandum is filed on behalf of the following Whakatohea

claimants:

e Wai 87: The late Claude Edwards and Adriana Sylvia Edwards,
for and on behalf of Whakatohea iwi and hapii;

e Wai 1794: Muriwai Wehi, William Smith, and Aden Webb, on
behalf of Tiranga Pikitoi Hapt (the claimants)

3. The MoD directed parties to file submissions on procedural and

evidential matters as follows;

a) Mangaorongo block inclusion, defining the inquiry district
(Wai #3555);2

b) Filing of updated amended statements of claim and Crown
response;?

¢) Jurisdictional matters raised by Crown;*

d) Research plans and timelines;?

e¢) Crown Forest Rental Trust (CFRT) funding updates;
Tribunal/Party seeks an update from claimant counsel on how
claimant parties are faring in relation to accessing CFRT
funding;¢

f) Other matters relevant to inquiry;’

! Waitangi Tribunal, Memorandum of Directions, 2.5.005, Waipaoa Remedies, Wai 3555, 24 July 2025
2 At [48(a)]

3 At [48(b) - 48(c)]
4 At [48(d)]
5 At [48(e)]
At [48(f)]
7 At [48(2)]



2. Submissions on Directed Matters
Mangaorongo Block Inclusion
4. The Mangaorongo block may not contain Crown Forest Licensed Lands

(CFLL), however until research confirms Mangaorongo as an area of
interest the claimants’ position is reserved. Historian research and
claimant oral and traditional evidence will provide an accurate historical
narrative of claimant use, occupation and interests across the whole
Waipaoa blocks. However, to marginalise evidence to CFLL lands only
would render claimant evidence incomplete if not impossible to provide

a contextual narrative across the Waipaoa landscape.

Amended Statements of Claim
5. Counsel supports Crown’s proposal to allow additional time for

claimants to amend their statements with greater specificity of interests
in Waipaoa blocks. Historical research has not been provided at the
required level of specificity. The NMAT Oral and Traditional Report®
provides a useful chapter of a Mangatii-Waipaoa case study® along with
the provision of oral evidence of Hokimate Matchitt identifying their

whanau Ranapia in Waipaoa and (Mangatii blocks, counsel inclusion).'®

6. Evidence also shows prejudice claimants suffered in a number of ways
through lack of access to court hearings, expense, prejudice for being

Whakatohea iwi and various other negative perceptions.!!

7. In 2018 several claimants were concerned previous research had not
addressed the question of Whakatohea customary rights and interests
south and east of Whakapaupakihi, Whitikau, Takaputahi and Oamaru
blocks with a particular emphasis on the Mangatti and Waipaoa blocks.?
However albeit prima facie evidence of claimant’s interests in Waipaoa
has been provided, next steps require specific research to assist

claimants to amend statements of claim for a greater deal of specificity.

8 P McBurney, "Ngati Muriwai Authority Trust Oral and Traditional History" (report for the Waitangi Tribunal, North Eastern Bay of
Plenty District Inquiry, Wai 1750, 23 January 2024), #A033

° Wai 1750, #A033 para [14.9]

10'Wai 1750, #A033 para [1635]

"' Wai 1750, #A033 para [1625]

12 Wai 1750, #A033 para [1456]



Jurisdictional Matters Raised by the Crown
8. The Crown statements of response raised jurisdictional matters."® The

Crown maintains that'* the area of interest in the Whakatohea and Te
Tawharau Deed of Settlement!s does not confine the settlement of Wai
87 historical claims to within ‘area of interests’ boundaries.' The Crown
argues CFL land on parts of the former Waipaoa blocks are not subject
to Tribunal binding recommendations and further Wai 87 claim has

settled in full by Whakatohea Claims Settlement Act (the Act) 2024 (see
ss 14(3)(a)(i)).”

9. Counsel submits the claimants’ interests in Waipaoa CFLL lie outside
the settled area.'® Previous counsel memorandum has raised this point.
The claimants’ interests have not been fully researched, inquired into or

heard before the Tribunal.

10. The Deed of Settlement!® defines “historical claims” broadly, including
all claims arising from Te Tiriti o Waitangi, legislation, common law,
fiduciary duty, or otherwise, relating to acts or omissions before 21

September 1992. The Deed includes Wai 87 as a recognised claim.

11. The Waitangi Tribunal (Wai 1750) inquiry area restricts inquiry to
within the defined (Wai 1750) boundary area. The area of Waipaoa (Wai
3555) lies outside the Wai 1750 area currently under inquiry. Wai 87
claimants are participating in both inquiries. Wai 1750 of which is
subject to a Treaty Settlement which the Crown argues includes
Waipaoa (Wai 3555) as negotiated and settled between Crown and

Whakatohea negotiators.

12. The Crown maintains ‘the deed settles all claimant interests.” The

interpretation ‘settles all claimant interests’ is vague, lacks detail, a

13 Wai 3555, #1.3.1 para 5

4 Wai 3555, #1.3.1 para 4

15 Whakatohea and Te Tawharau Deed of Settlement May 2023; Attachment Wai 1750 Area of Interest;
1¢ Ibid note 2 see attached Waipaoa CFL lands.

17 Wai 3555, #1.3.1 para 4

'8 Ibid at note 15

19 Whakatohea and Te Tawharau Deed of Settlement May 2023



catch all standard Crown Settlement policy in relation to Crown acts or
omission allegedly against claimant interests within Wai 1750 inquiry

district.

13. Counsel submission is if the intention of the negotiating parties was to
include Waipaoa CFLL they ought to have expressly said so. In the
minimum the Crown had a Treaty obligation and fiduciary duty to
inform Wai 87 claimants of Crown intention to include Waipaoa in Te

Tawharau o Te Whakatohea Deed of Settlement. The Crown did not.

Discrete Remedies Inquiry
14. The Crown had prior knowledge of Wai 87 amended claim to Mangatii?

and then Waipaoa.?' The claimants met with Crown negotiators?? where
the pursuit of Whakatohea Wai 87 claim to Mangatii and Waipaoa was

directly discussed.

15. The claimants sought a discrete remedies inquiry for Waipaoa CFLL.?
The Crown and Whakatdhea negotiators were aware Wai 87 sought a
discrete inquiry for Waipaoa which lay outside the Whakatohea settled
area. Claimant submissions to Waipaoa were made well prior to
conclusion of Te Tawharau Crown settlement negotiations. Crown and
Whakatohea negotiators excluded express recognition of Waipaoa in
settlement negotiations nor in the Deed of Settlement being signed

sometime and 1 year later followed by the Claims Settlement Act;

a) the Whakatohea Deed of Settlement was signed 27 May 2023
b) the Claims Settlement Act 2024 came into force on 5 June 2024

2 Amended Statement of Claim for Wai 87, 1.1(h) 26 July 2018

2! Amended Statement of Claim for Wai 87, 1.1(j) 19 June 2020

22 Adriana Edwards Tuwhakairiora Williams and others; Opotiki RSA 2020
2 Amended Statement of Claim for Wai 87, #1.1(i)

* Wai 3555, #1.3.1 para 4

3 Wai 3555, #1.3.1 para 4



Waipaoa Remedies Resumption Inquiry
16. The Tribunal granted a Waipaoa Remedies Resumption Inquiry? (Wai

#3555) distinct to the Wai 1750 inquiry area. It is in fact a fresh brand-
new inquiry, new area of interest, new issues, new historical oral and
traditional evidence to be assembled and heard before a new Tribunal

panel.

Dual Pathway Settlement — WT Historical Inquiry
17. Whakatohea claimants agreed under a great deal of acrimony to enter a

dual pathway of a historical inquiry (Wai 1750) parallel with a Crown
Treaty Settlement for Whakatohea. Never previously undertaken. The
Whakatohea historical inquiry proceeded within the exclusive
traditional area of Whakatohea,?” only. The Crown insisted the Tribunal
issue findings only, with removal of Tribunals recommendatory powers.

The Wai 1750 inquiry is extant and currently proceeding.*

18. The dual pathway arrangement was intended for Wai 1750 inquiry only.

An inquiry for which Section 8HB(1)(a) of the Treaty of Waitangi Act
1975, applies binding recommendations for well-founded claims under
section 6(3) such removal would require agreement and consultation of

all parties.?

19. The Crown and Whakatohea negotiators were aware of claimant’s

intentions to claim CFL lands in Waipaoa, set out in several

memorandum. 3

Settlement of Historical Claims Final
20. Clause [15] of the Whakatohea Settlement Act® (the Act) affirms the

finality of the settlement of historical claims;

(5) Subsection (4) does not exclude the jurisdiction of a court, tribunal, or other judicial body
in respect of the interpretation or implementation of the deed of settlement or this Act.
(6) The Waitangi Tribunal, —

26 Wai 3555, 2.5.001 para [5] Waipaoa Remedies Inquiry ‘a new record of inquiry’.

¥ Tbid Note 15.

2 Wai 1750; Kutarere Marae Hearings; Hearing week 5 24-29 August 2025.
» Treaty of Waitangi Act 1975, Section 6(3)

3% Amended Statement of Claim for Wai 87, #1.1(h) Wai 87, #1.1(j)

3! Whakatohea Claims Settlement Act 2024



(a) despite subsection (4)(a), has jurisdiction to complete its inquiry, and release a report,
on Wai 1750—North-Eastern Bay of Plenty District inquiry, —
(i) including jurisdiction to make any findings in respect of the historical claims; but
(i1) excluding jurisdiction to make any recommendations in respect of the historical
claims; and
(b) to avoid doubt, does not have jurisdiction in respect of the matters in subsection (4)(b)
to (d) in relation to that inquiry and report.

21. The Tribunal jurisdiction is set out S15 ss(5) that despite ss(4) removal
of Tribunal recommendatory powers the jurisdiction of the Tribunal to

interpret the Act remains.

22. Section (6) is clear the Tribunal jurisdiction does not extend to any other
inquiry, Wai 1750 North-Eastern Bay of Plenty District inquiry as
expressly stated (6)(a); and (6)(b) for the avoidance of doubt the removal
of Tribunal recommendatory powers is in relation to that inquiry and the

subsequent report of (Wai 1750) only.

23. Counsel submissions are Whakatohea has not been heard before the
Waipaoa inquiry. Whakatohea negotiators did not negotiate Waipaoa
CFL lands, they could not, nor did the Crown expressly state Waipaoa
was included in the Deed of Settlement, they could not. The Tribunal

jurisdiction is reserved in respect of the Waipaoa Remedies inquiry.

Natural Justice Argument
24. The right to natural justice for the claimants to be heard on extant rights

and interests is aptly put by Elias CJ;

Until Parliament changes the law, the courts must be open to citizens who
seek to have their existing legal interests and rights determined. The rights
recognised in s 27 of the New Zealand Bill of Rights Act 1990 to natural
justice and to bring proceedings against the Crown on equal terms would
not otherwise be fulfilled.

(Wairarapa Moana ki Poudkani Inc v Mercury NZ Ltd [2022] NZSC 142 at [119])

...these appeals do not put the claims settlement Bill in issue in any way.
Rather, they raise orthodox claims of statutory or other right: the right to
have extant applications for resumption determined according to law, and
the related right to test the implications of tikanga considerations in that
context.

(Wairarapa Moana ki Pouakani Inc v Mercury NZ Ltd [2022] NZSC 142 at [47])



Fiduciary Duty
25. The Crown owe a fiduciary duty?? to Whakatohea claimants the right to

inquire into Waipaoa CFL lands (Wai 3555). In Te Runanganui o Te Ika
Whenua Inc Society v Attorney-General, the Court of Appeal expressed
the view that extinguishment of native title “by less than fair conduct or
on less than fair terms” was “likely to be a breach of the fiduciary duty

widely and increasingly recognised as falling on the colonising power”*

26. Cooke P referred to recognition of fiduciary duties™

“there is now a substantial body of Commonwealth law case law
pointing to a fiduciary duty”. He pointed out in New Zealand, “the

Treaty of Waitangi is major support for such a duty”.

27. Crown opposition to Whakatohea claimants’ participation in Waipaoa is

a moot point.

Jurisdictional Considerations
28. Counsel submission that should the Tribunal consider further

jurisdictional submissions are required such matters be set aside
following the assembly and completion of claimant evidence. The
claimants require time to provide evidential material to historians and

counsel of such interests to Waipaoa.

Research Plans and Timelines
29. The NMAT Oral and Traditional Report’ shall be placed on the (Wai

3555) record. The claimants are currently engaged with the CFRT
research unit toward progressing research. CFRT next deadline to
receive an application for historian and other research requests is on 17

September with CFRT meeting a month later 15 October to review the

32 Supreme Court [2017] NZSC 17 Crown Fiduciary Duty Elias CJ decided the approach of the Supreme Court of Canada in Guerin v
The Queen [1984] 2 SCR 335 was sufficient in the circumstances of the present case to constitute the Crown as a fiduciary and found
that the former Maori proprietors had existing beneficial interests in the Tenths and occupation lands to which the Crown as legal
owner was bound in equity to give effect’.

33 Te Runanganui o Te Ika Whenua Inc Society v Attorney-General [1994] 2 NZLR 20 (CA) at 24.

3% Supreme Court [2017] NZSC 17 [381]

35 Wai 1750, #A033



applications. Further commissioned research will include a mapping
block narrative to more accurately reflect claimants’ area including
identifying Mangaorongo. Counsel expects to provide the Tribunal a

research update at the upcoming JC.

CFRT Funding Update

30.

Wai 87, Wai 2160, and Wai 1794 form part of the Ngati Muriwai
Authority Trust (NMAT) claimant cluster. CFRT approved NMAT’s

client status for the purposes of supporting the Waipaoa Remedies

hearings (Wai 3555).

3. Leave to File Out of Time

31.

32.

33.

Counsel was engaged for Wai 87, in preparation and attendance at the
Wai 1750 hearings held at Kutarere Marae, Opotiki, from 25-29 August
2025. Due to several heavy commitments in particular among iwi with
a number of legal matters, the MoC was unable to be perused circulated

among the claimants and filed by the due date.

Counsel and support staff were and are affected by ill health, chronic flu

which delayed completion of the JMoC.
Counsel respectfully seeks leave to file out of time for reasons provided

above. Granting such leave would not prejudice any party to these

proceedings.

8 Mahuru | September 2025

Counsel for the Claimants
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