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MAY IT PLEASE THE TRIBUNAL

Introduction

1.

This memorandum of counsel is filed on behalf of Denise Egen, her whanau
and members of Te Mahurehure (“Claimants”) in the Wai 2750 Housing and

Policy Services Kaupapa Inquiry (“Housing Inquiry”).

This memorandum of counsel seeks a direction by the Tribunal to restrict
access to a brief of evidence filed in the Housing Inquiry in 2021 to be

transferred onto the Confidential Register.

In memorandum-directions dated 16 February 2021, Judge Coxhead
directed that all claimant evidence should be filed no later 4 pm, Friday 19
February 2021."

Accordingly, Counsel filed four briefs of evidence, including a brief of
evidence for Alicia Cassidy (“Ms Cassidy”) under the Claimants’ Wai 2005
claim.? This brief of evidence has been filed on the Wai 2750 record of inquiry
as #B50 (“Cassidy Brief”).

We recently received instructions from Ms Cassidy for her brief of evidence
to be withdrawn from public access but would, however, like to continue to
have the brief of evidence remain as evidence for the purposes of the

Housing Inquiry.

Ms Cassidy has stated that on-going public accessibility to her brief of
evidence has caused and will continue to cause great distress due to the

sensitive and private nature of her evidence.

Ms Cassidy accepts that her brief of evidence may have already been
downloaded by the public and does not seek its recall. Requesting
confidentiality ensures that her brief of evidence will no longer be available

for access by the public.

Waitangi Tribunal, Memorandum-directions of Judge C T Coxhead regarding various extension requests
dated 16 February 2021, Wai 2750, #2.5.34, at [7].

S Loa, S Roughton, G White, Memorandum of Counsel filing briefs of evidence dated 19 February 2021,
Wai 2750, #3.1.409 at [3](b).



10.

11.

12.

13.

The Waitangi Tribunal Guide to Practice notes that the considerations that

should be taken by the Tribunal include:®

a. to have regard to any applicable legislation or regulations
b. the rules of natural justice
C. clause 5A of Schedule 2 of the Treaty of Waitangi Act.

Appendix F of the Waitangi Tribunal Guide to Practice (“Tribunal Guide”)
outlines the procedure for making applications for confidentiality for

documents both to be filed and having been filed.*

We refer to the Confidentiality Protocol that has been accepted by His
Honour dated 18 February 2021, which outlines the scope of the protocol.®
The Confidentiality Protocol, in contrast with the Tribunal Guide, outlines
both the scope for which the protocol applies in granting confidentiality in the

Wai 2750 inquiry, and the process to be followed in doing s0.°

However, the Confidentiality Protocol is stated to cover information that is
“to be filed” and does not explicitly include documents which have already
been filed.” Notwithstanding this difference, the Confidentiality Protocol is

broadly in line with the Tribunal Guide.

Therefore, in dealing with an application for confidentiality for a brief of
evidence that is already filed, we take a hybrid approach in fulfilling the

requirements of both the Tribunal Guide and the Confidentiality Protocol.

Counsel submits that the purpose and reason for requesting confidentiality
of the brief of evidence falls within the intended scope of the Confidentiality

Protocol and the Tribunal Guide, namely that this request for confidentiality:

Waitangi Tribunal, Guide to the Practice and Procedure of the Waitangi Tribunal dated August 2023,
accessed at <https://www.waitangitribunal.govt.nz/assets/Uploads/Guide-to-Practice-2023.pdf>, at

[5.11].

Waitangi Tribunal, Guide to the Practice and Procedure of the Waitangi Tribunal dated August 2023,
accessed at <https://www.waitangitribunal.govt.nz/assets/Uploads/Guide-to-Practice-2023.pdf>, at 65.
Waitangi Tribunal, Appendix One: Confidentiality Protocol dated 18 February 2021, Wai 2750,

#2.5.35(a).

Waitangi Tribunal, Appendix One: Confidentiality Protocol dated 18 February 2021, Wai 2750,
#2.5.35(a), at 1-2.
Waitangi Tribunal, Appendix One: Confidentiality Protocol dated 18 February 2021, Wai 2750,
#2.5.35(a). at [6].



a. is filed at the earliest opportunity;®

b. outlines the specific restrictions sought over the brief of evidence;®
and
C. outlines how the information should be stored on the record of

inquiry and the Tribunal, and how requests to access such

information should be dealt with.
14. In response to the scope:

a. Ms Cassidy has recently instructed counsel, and leave is being

sought at the earliest opportunity;

b. A request is made for Ms Cassidy’s brief of evidence appellation

number #B50 to be classified as confidential:
c. Going forward

i access to the Cassidy Brief is restricted to the Tribunal,

Crown, counsel and those versions already available;

ii. access to the Cassidy Brief going forward is restricted to

leave being sought with permission being granted by Ms

Cassidy;
15. Counsel further submits that confidentiality is justified as:
a. Ms Cassidy believes the information to be sensitive and private;"!
and
b. the evidence is of an otherwise sensitive and confidential nature

that may cause harm to Ms Cassidy.'?

Waitangi Tribunal, Guide to the Practice and Procedure of the Waitangi Tribunal dated August 2023,
accessed at <https://www.waitangitribunal.govt.nz/assets/Uploads/Guide-to-Practice-2023.pdf>, at 65.
Waitangi Tribunal, Guide to the Practice and Procedure of the Waitangi Tribunal dated August 2023,
accessed at <https://www.waitangitribunal.govt.nz/assets/Uploads/Guide-to-Practice-2023.pdf>, at 65.
Waitangi Tribunal, Guide to the Practice and Procedure of the Waitangi Tribunal dated August 2023,
accessed at <https://www.waitangitribunal.govt.nz/assets/Uploads/Guide-to-Practice-2023.pdf>, at 65.
Waitangi Tribunal, Appendix One: Confidentiality Protocol dated 18 February 2021, Wai 2750,
#2.5.35(a) at [8](a).

Waitangi Tribunal, Appendix One: Confidentiality Protocol dated 18 February 2021, Wai 2750,
#2.5.35(a) at [8](b).



16. Crown Counsel has instructed that the Crown does not oppose this

application for confidentiality.

17. Counsel submits that because the evidence has already been heard, there

is no prejudice to the ongoing inquiry.

DATED at TAMAKI MAKAURAU this 16t day of September 2025
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