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1.

This memorandum-directions addresses the Crown documents that should be filed
confidentially for review by the presiding officer. These documents will be reviewed to
ascertain their relevance to the Treaty clause review (TCR) inquiry.

Procedural history

2.

On 4 April 2025, | commissioned Ben Keith as the barrister to provide an independent
review of the documents relevant to the TCR that the Crown was withholding on grounds
of privilege, confidentiality, or any grounds listed under the Official Information Act 1982
and the Evidence Act 2006 (Wai 3300, #2.6.49 & #2.6.50 at [15]-[17]).

On 26 August 2025, upon the filing of Mr Keith’s final report, | directed the following (Wai
3300, #2.6.64 & #2.6.64(a)):

(@) the Crown to file, no later than 2 September 2025:

(i) the documents without redactions which they have identified with Mr Keith as
at [3] of his report, which the Crown no longer seeks to withhold;

(i) alist or advise the Tribunal as to the ‘further material’ referenced at [3] of Mr
Keith’s report; and

(iii) a statement as to the timing of the decisions of the Ministerial Advisory Group
and Cabinet, at [7] of Mr Keith’s report; and

(b) Mr Keith to file confidentially with the Tribunal an annex to his report of documents
he reviewed, and listing any corresponding grounds to withhold them, as referred to
in his original commission (Wai 3300, #2.6.49).

On 2 September 2025, the Crown filed ‘the documents with the redactions removed that
Mr Keith and the Crown consider as no longer necessary’ and some of the ‘further material’
referred to by Mr Keith, at [3(b)(ii)] above (Wai 3300, #3.2.280 at [3] & #A34).

On 4 September 2025, Mr Keith confidentially filed with the Tribunal a table, as referred to
in directions above, of documents he assessed when completing his independent review
of confidential Crown documents that were related to the TCR.

The table will be sent only to Crown counsel following the release of this memorandum-
direction to inform their disclosure as directed below, and will not form part of the record
of inquiry.

Mr Keith’s table of confidential documents

7.

In the table, Mr Keith has stated his position as to each of the documents he reviewed.
The Crown position as to majority of them is omitted or not known.

Crown counsel filed some or parts of the documents identified by Mr Keith as not having
grounds to be withheld," but not all were disclosed in the Crown’s 2 September 2025
bundle (Wai 3300, #A34).

Mr Keith noted that he has not included particulars to any confidential documents which
are still being withheld, as these documents can only be filed with the Tribunal upon

' Specifically: MOJ.001.0035; MOJ.001.0068; MOJ.001.0108; MOJ.003.0453; MOJ.003.0453;
MOJ.003.0462; MOJ.003.0476; MOJ.003.0481; MOJ.003.0724.



10.

11.

12.

voluntary disclosure by the Crown, or direction of the Tribunal following further
submissions (Wai 3300, #2.6.64(a)).

For clarity, it is only those documents, or parts of documents, that have been identified by
Mr Keith as ‘not grounds to withhold’ that | direct to be filed confidentially for my review. |
do not seek those documents, or part documents, that have been identified as either
‘pending decisions’, ‘privileged’, or ‘irrelevant’ at this stage.

| now direct the Crown to file confidentially with the Tribunal the following documents
or parts thereof that are still withheld by 5 pm, Monday 8 September 2025:

(a)

(b)

(c)

(d)

(e)

(f)

(9
(h)

(i)

(k)

(1)

(m)
(n)

MOJ.001.0031 - 20241108 Internal email - notes from meeting with the Minister - 8
November 2024.

MOJ.001.0043 - 20241205 Cover briefing for the Review of legislation including
references to the principles of the Treaty of Waitangi assessment framework time —
FOR THE MINISTER'S OFFICE.

MOJ.001.0062 - 20250123 Briefing to Minister - SIGNEDBR-Treaty references-
Cabinet paper approval.

MOJ.001.0108 - 20250218 Aide Memoire from MOJ to Minister for SOU - AM for
SOU - Review of legislation including reference to the principles of the Treaty of
Waitangi -scope and process refinement.

DOC.001.0002 - 20241213 - Briefing to Minister of Treaty clause review redactions
marked up.

DOC.001.0019 - 20250219 - DOC Cabinet Paper Talking points for Treaty clause
paper at SOU tomorrow - redactions marked up.

MBIE.001.0049 - MARK UP 2025.02.13 Notes for DCE meeting.

MBIE.001.0054 - MARK UP 2025.02.19 Talking points for Social Outcomes
Committee.

MFE.001.0052 - #5 20241202 Briefing 5605 to Minister on review of legislation with
Treaty principles provisions.

MOJ.003.0481 - 20250210 Email from MOJ to Crown Law Re Treaty Clause Review
work update +Cabinet paper for agency consultation.

MOJ.003.0494 - 20250212 Minister Potaka to MOJ Feedback on Cabinet paper
MOJ.004.0003 - Briefing: Draft Cabinet Paper: Review of legislation including
reference to the principles of the Treaty of Waitangi: scope and process
requirements.

MOJ.004.0010 - Aide Memoire: SOU 2 April.

MOJ.004.0015 - Options for Cabinet paper recommendations — for discussion.

| will review these documents and make a final determination as to whether Mr Keith’s
recommendations in respect of these documents will be adopted, and whether they should
be released on the public record for this inquiry.



Timing as to Cabinet decisions

13. Further to my previous direction, above at [3(b)(iii)], | understand that any update as to the
timing of decisions of the Ministerial Advisory Group, Ministerial Oversight Group and
Cabinet may be subject to issues of confidentiality and privilege. However, | require a more
detailed briefing on these issues from a Crown official competent to speak to the issues.
The Crown has until 5 pm, Monday 8 September 2025 to file such a document.

Me tuku atu te Kairehita i tétehi kape o ténei whakahau matatapt ki éra ki te rarangi
whakamohio mo Wai 3300, Tomokia nga tatau o Matangireia — the Constitutional Kaupapa

Inquiry.

The Registrar is to send a copy of this confidential direction to all those on the distribution list
for Wai 3300, Tomokia nga tatau o Matangireia — the Constitutional Kaupapa Inquiry.
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