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Hei timatanga korero / Introduction

1. This decision reviews the applications for urgency regarding current or pending Crown

actions or policies as they relate to the review of all enactments containing references to

the “principles of the Treaty of Waitangi and a proposed Treaty of Waitangi Principles Bill”.

2. In patrticular, this decision will address the following:

a. An application for an urgent hearing from Nora Rameka on behalf of Te
Rdnanga o Ngati Rehia. The claim concerns the Coalition Government’s
proposed Treaty Principle’s Bill (Wai 3308, #1.1.1 & #2.5.5).

b. An application for an urgent hearing from the Ngai Te Rangi Coalition
Government Urgent claim (Wai 3308). This claim concerns certain acts,
omissions, policies, proposed policies and practices of the National/Act/New
Zealand First Coalition Government (Wai 3308, #1.1.1 & #3.1.1)

c. Six statements of claim and accompanying applications seeking an urgent
hearing from Phoenix Law on behalf of the following applicants:

Vi,

Procedural History

Jane Mihingarangai Ruka, on behalf of the Grandmother Council of the
Waitaha Nation (Wai 3316, #1.1.1, #3.1.1);

Sailor Morgan and Francis Goulton, on behalf of Ngati Ruamahue hapi
and Ngati Kahu ki Whangaroa Wai 3317, #1.1.1 & #3.1.1);

Moerangi Potiki, on behalf of Te Rinanga o Ngati Whakaue
Incorporated, for and on behalf of Ngati Whakaue ki Maketu Hapa (Wai
3318, #1.1.1 & #3.1.1); and

Nicola Dally-Paki, on behalf of herself, her whanau, hapa, iwi, whanau
whanui and whangai (Wai 3319, #1.1.1 & #3.1.1); and

Louisa Te Matekino Collier, Rihari Richard Takuira Dargaville, and
Joseph Kingi, on behalf of Ngapuhi-nui-tonu Wai 3320, #1.1.1 &
#3.1.1); and

Apihaka Irene Tamati-Mullen Mack, on behalf of Ngatiawa ki Kapiti (Wai
3321, #1.1.1 & #3.1.1).

4. The Tribunal has received multiple applications concerning current or pending Crown

actions or policies arising from new and developing policy initiatives by the Coalition

Government. These applications are listed in APPENDIX A.

5. Under cl 5(9) of the Second Schedule to the Treaty of Waitangi Act 1975, the Tribunal

“may regulate its procedure in such manner as it thinks fit". This discretion is subject to

two qualifications; that the procedure must be within the relevant statutory regime,! and

that the principles of natural justice must be observed.?

1 Report of the Commission of Inquiry into Certain Matters relating to Taxation 1997 AJHR H3 1:1:9 —

10.

2 Re Erebus Royal Commission; Air New Zealand v Mahon [1983] NZLR 662 at 671.



6. Given the large number of applications for urgency the Tribunal has received, and the

need to respond efficiently and expeditiously in terms of the Tribunal’s limited resources,

Deputy Chairperson Judge Reeves considered it appropriate to group the applications into

five themes pursuant to cl 5(9):3

® 2 6 T 9

Applications concerning the disestablishment of Te Aka Whai Ora;
Applications concerning the use of te reo Maori;

Applications concerning the proposed Treaty Principles Bill;

Applications concerning the repeal of s 7AA of the Oranga Tamariki Act 1989;

Applications concerning the repeal of the Smokefree Environments and
Regulated Products Act 1990.

7. This arrangement was determined and reflected in the following memorandum-directions

of the Deputy Chairperson Judge Reeves:*

a.

On 15 January 2024, Deputy Chairperson Judge Reeves referred the Te Aka
Whai Ora (Maori Health Authority) (Wai 3307) application for urgent hearing to
the Wai 2575 Health Panel under cl 8(2) of the Second Schedule to the Treaty
of Waitangi Act (Wai 3307, #2.5.1).

On 25 January 2024, Judge Reeves referred 8 applications for urgent hearing
(Wai 3308, Wai 3077, Wai 3316, Wai 3317, Wai 3318, Wai 3319, Wai 3320,
Wai 3321) relating to the proposed Treaty Principles Bill, in whole or in part, to
the Wai 3300 Tomokia Nga Tatau o Matangireia — the Constitutional Kaupapa
Inquiry (Wai 3300, #2.5.6).

On 25 January 2024, Deputy Chairperson Judge Reeves confirmed that
applications for urgent hearing relating to te reo Maori, as opposed to the
proposed Treaty Principles Bill, will be dealt with by herself in her capacity as
Deputy Chairperson (Wai 3300, #2.5.6).

On 31 January 2024, Deputy Chairperson Judge Reeves referred the
Smokefree Aotearoa Urgent Claim (Wai 3315) application for urgent hearing to
the Wai 2575 Health Panel under cl 8(2) of the Second Schedule to the Treaty
of Waitangi Act (Wai 3315, #2.5.1).

On 7 February 2024, Deputy Chairperson Judge Reeves referred the
Smokefree Aotearoa (Te Huia) Urgent claim (Wai 3315) application for urgent
hearing to the Wai 2575 Health Panel under cl 8(2) of the Second Schedule to
the Treaty of Waitangi Act (Wai 3315, #2.5.1).

3 These groupings exclude an application for urgent hearing from Ngati Pikiao (Wai 1194, Wai 1212)
as it is an omnibus application raising claims relating to multiple developing policy streams of the
Coalition Government. The application remains with Deputy Chairperson Judge Reeves for

determination.

4 The applications regarding the repeal of section 7AA of the Oranga Tamariki Act 1989 remain with
Deputy Chairperson Judge Reeves for determination.



Nga tapaetanga a te Kaitono / Applicant’s submissions

Wai 3308 — Ngai Te Rangi

8.

The Wai 3308 applicants submit that the the Coalition Government has breached the
principles of Te Tiriti o Waitangi by committing in their policy or proposed policy to
introduce a Treaty Principles Bill that defines the principles, is inconsistent with the
principles of Te Tiriti (Wai 3308, #3.1.1).

The applicants seek a recommendation that the Prime Minister, the Deputy Prime Minister
and the future Deputy Prime Minister should review their policy regarding the proposed
Treaty Principles Bill to ensure it is consistent with the Treaty (Wai 3308, #1.1.1).

Wai 3077 — Ngati Rehia

10.

11.

12.

13.

The applicant submits that the Coalition Government’s proposed Treaty Principles Bill is
in breach of the Treaty, alleging that the proposed Bill seeks to diminish the equality of
Maori and elevate Pakeha law (Wai 3077, #1.1.1(c)).

The applicant submits that the Crown should give recognition to both texts of the Treaty.
Moreover, that the nature of the Treaty principles is to evolve as each generation and
context requires (Wai 3077, #1.1.1(c)).

The applicant further submits that the proposed Treaty Principles Bill would significantly
undermine the work of Ngati Reéhia and all Maori to promote the Treaty of Waitangi and its
principles. Therefore, the applicants consider that the proposed Treaty Principles Bill
would undermine the sovereignty and status of Ngati Réhia (Wai 3077, # 1.1.(c)).

The applicants submit there is no alternative available remedy for Ngati Réhia. The Crown
has already made its decision regarding the Treaty. The Crown has disregarded the
principles of the Treaty, including partnership, and good faith. As a result the Tribunal
should inquire into the actions and policies of the Coalition Government (Wai 3077,
#3.1.2(a)).

Wai 3316-3321 — Phoenix Law Applications

14.

15.

The applicant submits that an efficient approach is for these applications for urgency to
be dealt with altogether, either via an urgent Stage One hearing of Tomokia nga tatu o

Matanngireia - the Constitutional Kaupapa Inquiry, or in a separate urgent inquiry.

The applicant submits that the Coalition Government has introduced a ‘100-day plan’
which abolishes mechanisms put in place by previous Governments to address the
Crown’s Treaty breaches (Wai 3316, #3.1.1).



16.

The applicant submits, that while the Coalition Government has the power to govern in
accordance with its policies and priorities, such power is never unbridled (Wai 3316,
#3.1.1). In the context of redress, the applicant submits that the Coalition Government
does not have the power to remove redress measures implemented by previous
Governments without replacing them in agreement with Maori. To remove redress

measures is a breach of active protection, good faith, and partnership.

Nga tapaetanga a te Karauna / Crown’s submissions

17.

18.

19.

20.

The Crown opposes the applications for urgent hearing. It submits that many of the issues
addressed in the applications for urgency have been dealt with by the Crown’s previous
submissions relating to the proposed repeal of the disestablishment of Te Aka Whai Ora,
s 7AA of the Oranga Tamariki Act, the use of Te Reo Maori, the review of all legislative

references to the Treaty and the introduction of a Treaty Principles Bill.

The Crown submits that the Coalition Government’s policies and proposals are distinct
policy initiatives involving multiple agencies. Therefore, the breadth of the applications
would compromise the Crown’s ability to respond comprehensively in the compressed

timeframe.

The Crown also contends that it is problematic to assess policy on the high-level set out
in the applications as, depending on the stage of the policy, a particular policy/reform may
not be amenable to urgent inquiry (may be premature or may interfere with the principle of

comity).

Moreover, the Crown submits that a global inquiry is not practicable in light of the complex

issues raised.

Nga tapaetanga whakahoki a te Kaitono / Applicant’s submissions in reply

21.

In reply to the Crown, the applicants submit that the Crown has misunderstood the nature
and scope of the applications for urgency, as the issue the claimants are requesting to be

heard will be discreet. The claimants suggest the following framing:

Is it a breach of te Tiriti/the Treaty and its principles for the Crown to implement policies and
enact legislation which would have the effect of abolishing or eroding measures which have
previously been implemented to give effect to the Crown’s te Tiriti/Treaty obligations, and/or, to
remedy past Crown breaches of te Tiriti/The Treaty, without a Tiriti/Treaty complaint alternative,
which has the wide support of Maori?



22. The applicants also submit that it would be most efficient to have their application
addressed before any of the other individual urgency applications, which relate to Treaty
Regress Policies, are inquired into.

Paearu kohukihuki / Urgency Criteria

23. The Tribunal’'s Guide to Practice and Procedure states the following with regards to

applications for an urgent hearing:

In deciding an urgency application, the Tribunal has a regard to a number of factors. Of
particular importance is whether:

e The claimants can demonstrate that they are suffering, or are likely to suffer,
significant and irreversible prejudice as a result of current or pending Crown
actions or policies;

e There is no alternative remedy that, in the circumstances, it would be reasonable
for the claimants to exercise; and

e The claimants can demonstrate that they are ready to proceed urgently to a
hearing.

Other factors that the Tribunal may consider include whether:

e The claim or claims challenge an important current or pending Crown action or
policy;

e An injunction has been issued by the courts on the basis that the claimants have
submitted to the Tribunal the claim or claims for which urgency has been sought;
and

¢ Any other grounds justifying urgency have been made out.

Prior to making its determination on an urgency application, the Tribunal may consider
whether the parties or the take or both are amenable to alternative resolution methods,
such as informal hui or formal mediation under clause 9A of schedule 2 to the Treaty of
Waitangi Act 1975.

24. An application for an urgent hearing will only be granted in exceptional circumstances
where the applicant can demonstrate that the tribunal should prioritise a new urgent
inquiry and redirect its limited staff and resources form its programme of current
inquiries to do so. The threshold is high, and the application will fail if the Tribunal is

not satisfied that the criteria have been made out.
25. In determining this application, it is not my role to assess the merits of the application as
such, except where necessary, but to determine whether an urgent hearing should be held.
Korerorero / Discussion

26. There has only been a limited response from the Crown to the nature of these applications

for urgency, partly due to the manner in which the applications have been framed.



27.

It would assist this Tribunal panel understand the position of all parties if a hearing was

held to determine the application.

Kupu whakatau / Decision

28.

29.

30.

31.

The Tribunal panel will hold a hearing to decide the applications for urgency on Monday
8 April 2024, via audio-visual link (AVL). An AVL link will be provided for those who wish

to participate in the hearing.

The purpose of this hearing is to establish whether there are sufficient grounds to grant
the applications for urgency and to direct an inquiry into whether Crown actions and policy
developed to review legislative enactments, referring to the principles of the Treaty of
Waitangi and/or progressing the Treaty Principles Bill are actions or policy in breach of the
principles of the Treaty of Waitangi. The decision of the Waitangi Tribunal will need to
assess whether the applications for urgency are in accord with the Tribunal’s criteria for

urgency.

As the claimants and the Crown appear to be uncertain of what the Waitangi Tribunal

needs to make such an assessment, | invite the Crown to file the following information:

a. All written policy proposals drafted by Ministry of Justice officials relating to the
review of enactments that reference “the principles of the Treaty/Tiriti of
Waitangi and/or the principles of the Treaty of Waitangi Bill” and/or “the text of
the Treaty drafted by direction of the Associate Minister D Seymour”;

b. Any minutes of discussions held by Associate Minister D Seymour with officials
to progress the matters listed in (a) above;

c. Any documents the Associate Minister D Seymour has given officials setting
out advice given to him from other sources relating to the review of enactments
referring to the principles of the Treaty of Waitangi and to any proposed Bill and
directing the officials to follow that advice;

d. Any Cabinet Committee, or Cabinet papers pertaining to those matters listed

at (a) and (b) above.

| note the Waitangi Tribunal has the power to summons these documents pursuant to
section 4(c) of the Commissions of Inquiry Act, and to cl 8(2)(b) of the Second Schedule
of the Treaty of Waitangi Act 1975. Any slippage in timetable will lead to such a summons
being issued. The Crown’s assistance at this stage will avoid delays and ensure that the
hearing into whether urgency should be granted will be targeted and well expressed by all

parties.



32. The timetable for further filing for all parties is attached as ‘APPENDIX B’.

Me tuku atu te Kairéhita i tétehi kape o ténei whakahau ki éra ki te rarangi whakamohio mo
Wai keréme.

The Registrar is to send a copy of this direction to all those on the distribution list for Wai

3300, Wai 3307, Wai 3308, Wai 3077, Wai 682, Wai 3309, Wai 2959, Wai 3315, Wai 3324,
3218, Wai 1194, Wai 1212) claim.

WHAKAPUMAUTIA ki Te Whanganui-a-Tara i te Monday o te 26 2024

Kaiwhakawa Matua Dr Caren Fox
Tiamana
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