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, Piri Te Tau, Trustee, of Masterton, swear/affirm:

I am a Trustee of the Rangitane TG Mai Ra Trust (“the Trust”) which is the post
settlement governance entity for Rangitane o Wairarapa and Rangitane o Tamaki

nui-a-Rua (“Rangitane”).

I am authorised to provide this affidavit on behalf of the Trust in relation to our
claim before the Waitangi Tribunal regarding the Crown’s actions around the Deed
of Settlement with Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua (“Ngati
Kahungunu”), and our application for urgency. This affidavit is generally a repeat

of my earlier evidence filed in the High Court on 28 October 2021.
My evidence covers the following matters:

(a) General background regarding joint redress for Rangitane and Ngati

Kahungunu, in particular at Wairarapa Moana and the Ruamahanga River;

(b) My understanding of our Deed of Settlement and the Crown’s

commitments around joint redress;

(c) Engagement with the Crown regarding additional redress offered in

relation to Wairarapa Moana; and

(d) The impact of the signing of the Ngati Kahungunu Deed of Settlement for
Rangitane and what has led Rangitane to an urgent claim before the

Waitangi Tribunal.

At the outset | must express, on behalf of the Trust, our absolute disappointment
at the Crown’s process which has not been inclusive, and certainly not mana

enhancing.

| remain astonished that the Crown has proceeded to sign a Deed of Settlement
with Ngati Kahungunu, with complete disregard for their obligations and
partnership with Rangitane. This feels to us like a repeat of previous Crown actions
and behaviours which brought us to the Waitangi Tribunal in relation to our
historical claims so many years ago. We thought those times were behind us with

the signing of our settlement.
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Joint Redress — Wairarapa Moana and the Ruamahanga River

10.

Rangitane signed a Deed of Settlement with the Crown in 2016. This was given
legislative effect through the Rangitane T Mai Ra (Wairarapa Tamaki nui-a-Rua)

Claims Settlement Act 2017.

Some of the redress for Rangitane was however to be jointly held with Ngati
Kahungunu and recorded in the Ngati Kahungunu Deed of Settlement. That redress
will ultimately be given effect via a joint redress Bill between Rangitane and Ngati
Kahungunu (“Joint Redress Bill”) which will be enacted separate and prior to the

Ngati Kahungunu Settlement Bill.

The Joint Redress Bill will give effect to various redress for Rangitane and Ngati
Kahungunu, including in regard to Wairarapa Moana and the Ruamahanga River
catchment (hereafter, the “Ruamahanga River”). A map of the Wairarapa Moana

and the Ruamahanga River Catchment is attached and marked as Exhibit “A”.

In relation to Wairarapa Moana, and the Ruamahanga River, the Joint Redress Bill

was to provide for:

(a) the vesting of the Wairarapa Moana property as a local purpose reserve,
as tenants in common in shares of 90% in Ngati Kahungunu and 10% in
Rangitane, including the bed of Lake Wairarapa and part of the bed of the

Ruamahanga River;

(b) the establishment of a Statutory Board with membership appointed by
Rangitane, Ngati Kahungunu, Minister of Conservation and relevant
councils to administer the Wairarapa Moana reserves and promote the
restoration, protection and enhancement of the health and well-being of

Wairarapa Moana and the Ruamahanga River; and

(c) a one-off $500,000 contribution to assist with the establishment of the

Wairarapa Moana Statutory Board,

This was our understanding as an iwi, and the Trust supported our Deed of
Settlement on the basis that our joint redress regarding Wairarapa Moana and the

Ruamahanga River were substantively agreed by all parties.

(
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12.

In any event, the Rangitane Deed of Settlement required the Crown to continue to
negotiate with the Claimants and Ngati Kahungunu in good faith, regarding the
components of joint redress and the joint redress legislation. The relevant

provisions are attached and marked as Exhibit “B”

From my perspective as a trustee of the Trust, an iwi member, and in my discussions
with our former settlement negotiators, there was never any indication that the
Crown would propose additional redress in relation to our Moana and River. The
Trust had not been approached by the Crown about this, despite our lawyers’

regular enquiries about timing of the Joint Redress Bill.

Additional Redress and Crown Engagement

13.

14.

You can imagine our huge surprise and disappointment then when, on 22 July 2021,
it came to the Trust’s attention that Ngati Kahungunu had negotiated additional
redress in relation to their settlement with the Crown, including specific redress in
relation to Wairarapa Moana. Unfortunately, we were not made aware of this by
Te Arawhiti or by the Minister for Treaty of Waitangi Negotiations (“the Minister”),

but instead found out through an article on RNZ news.

Understandably, this caused significant concerns for us and our wider iwi members.
Given that we have not been consulted on this additional redress at Wairarapa
Moana by either the Crown or Ngati Kahungunu, and were not aware that there
was a further redress package to be ratified by Ngati Kahungunu, we became quite
concerned that things were moving quickly and without our knowledge, despite the
joint redress arrangements and our strong interests at Wairarapa Moana and the
Ruamahanga River. We were unaware of the potential impact of the proposed
additional redress on the arrangements for the Wairarapa Moana Statutory Board

that we had negotiated.

First Letter to the Minister

15.

On 30 July 2021, | wrote to the Minister raising concerns on behalf of the Trust
regarding changes to the Ngati Kahungunu settlement package and, in particular,
the joint redress offered around Wairarapa Moana and its potential impact on the
arrangements relating to the Wairarapa Moana Statutory Board. We requested an
urgent explanation of what had led to this, together with details of the additional

redress and next steps in terms of engaging with Rangitane. We expressed our



strong disappointment at what we saw as a clear failing on the part of the Crown
to uphold its obligations to Rangitane. A copy of that letter is attached and marked
as Exhibit “C”.

Initial Engagement with Te Arawhiti

16.

17.

We asked our lawyers to have some initial discussions with Te Arawhiti/the Chief
Crown Negotiator. On 5 August 2021, we received an email from Fern Hyett at Te
Arawhiti which proposed a meeting to discuss next steps now that the Ngati
Kahungunu further redress had been put to ratification. At that stage, we had not
received a response from the Minister and sought additional clarity from Te
Arawhiti regarding the additional redress and, in particular, the $5 million in
relation to Wairarapa Moana and its potential impact on the Wairarapa Moana

Statutory Board.,

While initial information was provided by Crown officials, there was considerable
back and forth by phone and other enquiries, both on the part of our trustees and
the lawyers, to understand where matters were at from both the Crown and other
parties within the Wairarapa. We continued to request a response from the

Minister, via Te Arawhiti, as we had not received any response to our 30 July letter.

Notwithstanding this, we agreed to meet with the Chief Crown Negotiator, Rick
Barker, and Te Arawhiti officials on 19 August 2021. This was intended to be in
Wellington, but due to COVID Alert Level 4, we agreed to proceed with this hui

online. | was present at that meeting and recall the key points addressed:

(a) Rangitane very clearly set out our disappointment in the lack of
engagement from the Crown on this redress and its relationship to joint
redress at Wairarapa Moana. Crown officials apologised for the lack of
engagement with Rangitdane and acknowledged the valid Rangitane

concerns.

(b) Commitments were made by the Crown to provide additional information

to Rangitane to assist with next steps and further discussions.

(c) Rangitane confirmed that they did not wish to raise issue with any other
aspect of the additional Ngati Kahungunu redress, but had significant
concerns in relation to redress at Wairarapa Moana and its potential

impact on the Wairarapa Moana Statutory Board, given the extensive
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18.

negotiation regarding Wairarapa Moana and, in particular, the

Ruamahanga River as part of settlement negotiations.

Following that meeting, further emails were exchanged to continue the discussion.

In terms of key email correspondence and requests put to Crown officials, | note:

(a)

(b)

(c)

(d)

(e)

On 23 August 2021, an email was sent to Te Arawhiti requesting a reply

from the Minister and provision of the information requested.

On 26 August 2021, an email was sent to Te Arawhiti requesting an
undertaking that the Crown would not sign the Ngati Kahungunu Deed of
Settlement until the outstanding matters were resolved (“the

undertaking”).

On 31 August 2021, an email was sent to Te Arawhiti to further clarify the
Rangitane concern regarding the S5 million payment in relation to

Wairarapa Moana and, again, requesting the undertaking.

On 1 September 2021, an email was sent to Te Arawhiti repeating the
request for information from the Crown regarding the additional redress,

repeating the request for the undertaking and asking about a reply from

the Minister.

On 3 September 2021, having not received any email update, another
request was sent to Te Arawhiti for an update on progress and a separate
email was later sent again requesting the undertaking from the Crown,

given the indicative 25 September 2021 date for signing.

Further Letter to the Minister

19.

Following that email exchange between our lawyers and Te Arawhiti, having not

received any substantive response from the Minister for over a month, we became

concerned about the timing of the Deed. A further letter was sent to Minister Little

on 6 September 2021 noting the delay in response and requesting an undertaking

directly from the Minister regarding the matters previously outlined. A copy of that

letter is attached and marked as Exhibit “D”.

s

(=B



Joint Redress Drafting

20.

21.

Following that letter, emails were exchanged regarding potential drafting for the
Joint Redress Bill. That drafting was received by Rangitane on the basis that we
were still awaiting a response from the Minister and we were waiting for the
undertaking which we had requested on several occasions. We received the draft
wording in the hopes that we could find something that would address the
concerns Rangitane had about the joint redress at Wairarapa Moana and then be
able to support the Ngati Kahungunu Deed of Settlement. To be clear, at no stage
have we sought to prevent Ngati Kahungunu from reaching a settlement. In fact,
prior to this additional redress, we were hopeful that the Ngati Kahungunu Deed of
Settlement could be signed promptly to enable the passage of the Joint Redress
Bill. Of course, that changed for us when we saw the additional redress that had
been offered to Ngati Kahungunu in relation to this significant taonga for Rangitane

without any consultation with us.

Against that background, we were keen to find solutions that would work for all
parties and, therefore, engaged on that joint drafting in the hope that we could
reach that position. To be clear, we were always willing and eager to continue

discussions with the Crown and Ngati Kahungunu as required, to work through this.

Minister’s Respanse

22,

23.

On 9 September 2021, we received a response from the Minister to our letters of
30 July 2021 and 6 September 2021. A copy of that letter is attached and marked

as Exhibit “E”. In summary, and significantly for Rangitane, that letter:

(a) Expresses the Minister/Crown’s regret at its failure to engage with

Rangitane regarding the redress at Wairarapa Moana;
(b) Recognises Rangitane’s strong interests in Wairarapa Moana;

(c) Acknowledges the concerns raised by Rangitane in relation to the $5

million payment for the Wairarapa Moana Statutory Board; and
(d) Indicates a confidence that these matters can be resolved through drafting.

Importantly for us at that time, we understood from the Minister’s letter that the

Crown’s procedural error in failing to engage with us was acknowledged and saw a

(]



clear intention for the $5 million payment to go to the Wairarapa Moana Statutory
Board and for it essentially to be part of those joint redress arrangements which
had been negotiated. There was no indication in that letter, or at any time leading
up to that, that the $5 million might be given to Ngati Kahungunu directly and

controlled by them.

Further Engagement with Te Arawhiti

24,

25.

On 14 September 2021, Te Arawhiti emailed our lawyers to confirm that the §5
million payment was intended for the Wairarapa Moana Statutory Board at this
stage, amongst other matters. At that time, we were still considering whether it
was appropriate that the $5 million go to the Wairarapa Moana Statutory Board in
its entirety or whether there were other arrangements, for example, parts of that
fund negotiated for Wairarapa Moana could go to Rangitane directly or be put aside
for the natural resources sub-committee, given the significance of that body for
Rangitane. We had certainly not envisaged at that time, that Ngati Kahungunu
would ever receive the entire $5 million which was to be provided for the
restoration of the Wairarapa Moana, which is a site of great significance for
Rangitane, as well as Ngati Kahungunu. The Crown had certainly never said as much

to us.

Over the following weeks comments on the joint redress drafting were provided
back to Te Arawhiti from Rangitane. The effect of that drafting was that the $5
million would go directly to the Wairarapa Moana Statutory Board, to be held and
administered there for Wairarapa Moana and the Ruamahanga River. | understand
that those comments from Rangitane were forwarded onto Ngati Ka hungunu, with
our consent, on or around 22 September 2021. We then waited some time for a
substantive response on the proposed drafting from Ngati Kahungunu and

exchanged some emails with Te Arawhiti for updates as to timing.

Change in Crown Approach

26.

On 15 October 2021, we received an email from Te Arawhiti with additional draft
wording proposed by Ngati Kahungunu which stated that the $5 million would go
directly to Ngati Kahungunu to be subsequently transferred to Wairarapa Moana
Statutory Board when certain conditions were met to the satisfaction of Ngati

Kahungunu. The proposed conditions were:



27

28.

28,

30.

(a) that all members of the Board are collectively making their best
endeavours to provide or raise sufficient further funding for the Board to

fulfil its functions; and

(b) the manner in which those funds will be used for the purposes of
promoting the restoration, protection and enhancement of the social,
cultural, environmental and spiritual health and well-being of Wairarapa

Moana and the Ruamahanga River catchment.
A copy of that email is attached and marked as Exhibit “F”

This was an absolute surprise to me and our Trust, together with our Rangitane
negotiators who were also involved in these discussions. This was the first time
that we had ever heard that the $5 million was to go to Ngati Kahungunu directly.
We had been very clear to the Crown that if we were to engage and negotiate at
short notice to help support the Ngati Kahungunu settlement, that we considered
this to be joint redress in relation to the Wairarapa Moana and Ruamahanga River

and that it would then appropriately fit with the Wairarapa Moana Statutory Board.

It was only after receiving that email, and our lawyers expressing our significant
alarm to Te Arawhiti by phone, that we became aware that there was some urgency
to these matters as the Ngati Kahungunu Deed of Settlement was to be signed on

29 October 2021, i.e. the following Friday.

This then led to our Trust needing to regroup significantly at this drastic change
from our perspective. Up until then, we were proceeding on the basis that,
although we had not received the undertaking requested, parties were working in

good faith and re-drafting of the joint redress provisions seemed in train.

While a conversation had been proposed between our lawyers, Te Arawhiti and the
lawyers for Ngati Kahungunu to discuss this proposal, we felt that the nature of it
and the new timeframe of “next Friday” required us to formalise our position in
writing to be absolutely clear that Rangitane did not support this drafting in any
form. We instructed our lawyers to write to Te Arawhiti and the Chief Crown
Negotiator and a letter was sent on 21 October 2021. A copy of that letter is

attached and marked as Exhibit “G”.

),



Pre-Signing Discussions

31,

32,

33.

34,

35.

36.

That letter was sent before Labour Day and on the following day, on 25 October
2021, our lawyers emailed Te Arawhiti to request a response to the letter. Te
Arawhiti indicated, by return email, that a response would be expected that day.
Later, on 26 October 2021, Te Arawhiti noted that a response was no longer

expected that day and that they would respond the following day.

On 27 October 2021, we still had not received any formal response to our letter
from the previous week on 21 October 2021 and instructed our lawyers to send a
further letter to the Crown again requesting an undertaking that the Deed of
Settlement could not be signed and noting our clear opposition to the current
proposal, including the suggestions that the Ngati Kahungunu settlement might be
signed as it is, with no amendments to the joint redress drafting and no further
discussion with Rangitane. Attached and marked as Exhibit “H” is a copy of that

letter.

We also became aware then of the proceedings which had been filed in the High
Court by Ngai Timapuhia-a-rangi/Wai 429 claimants to halt the signing of the Deed

of Settlement between the Crown and Ngati Kahungunu on Friday 29 October 2021.

The Trust then discussed the pathway forward and it became clear to us that, if we
were not able to properly engage on what ought to have been joint redress then
should have been negotiated much earlier, had it not been for the Crown’s
procedural failings, that we would need to take steps to protect our position and

any prejudice arising to Rangitane out of the signing of the Deed of Settlement.

This is not a decision that has been taken lightly by Rangitane, as we have always
taken the path of working in good faith and through negotiation, rather than taking
the litigation pathway. We had certainly hoped that this would work in our favour
this time, but unfortunately, our willingness and desire to show manaakitanga to
Ngati Kahungunu and to the Crown, has led us to a position where our interests
have been entirely ignored. The Crown seems intent on proceeding with the Ngati
Kahungunu Deed of Settlement effectively as though it had never engaged with us

following the additional redress being publicised to the media on 22 July 2021.

On 27 October. we made further final efforts to engage with the Crown and Ngati

Kahungunu and to invite them to delay the Deed of Settlement to avoid this



position, but unfortunately those efforts were unsuccessful. Attached and marked
as Exhibit “I” and “J” is a copy of the email sent to Te Arawhiti on 27 October 2021,

and the letter from Te Arawhiti received on 28 October 2021.

Signing of the Deed

37

38.

39.

Despite our efforts demonstrated above, the Crown proceeded to sign the Deed of
Settlement with Ngati Kahungunu on 29 October 2021. We were disheartened and
truly at a loss at the fact the Crown had ignored us and the promises it has made

us and went ahead with the signing.

On 2 November, | wrote to the Minister expressing our significant concerns
following the signing of the Deed. A copy of that letter is attached and marked as
Exhibit “K”. It notes our clear expectation that the Minister and his officials will

uphold the commitments previously given to Rangitane and the Trust, that:

(a) The Joint Redress Bill will be introduced separately and prior to the Ngati

Kahungunu settlement bill; and
(b) The Joint Redress Bill will not be introduced without our support.

We have not had a response on those matters. We also requested further
information, some of which has been provided. Our current understanding is that
our Joint Redress Bill is to be introduced in the week of 15 November 2021. We do
not know exactly when and we are not holding our breath that the Crown will be

making any attempt to put things right with us before then.

Prejudice to Rangitane

40.

| have previously seen comments from the Minister in his affidavit filed with the
High Court (in separate proceedings) that noted delays to progress the Ngati
Kahungunu Deed of Settlement would delay provision of some joint redress to
Rangitane/the Trust.' There he had noted that he had taken our Rangitane
interests and delayed redress into account in weighing up whether to proceed with

the Ngati Kahungunu Deed of Settlement signing.?

hi

2

Affidavit of Andrew James Little sworn 28 October 2021, para 35-36.
Affidavit of Andrew James Little sworn 28 October 2021, para 40.8
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41,

42.

43,

44,

45,

With respect, these statements do not accurately reflect the current reality for us
as Rangitane where there are still unresolved issues around our joint redress. We
do not want the Joint Redress Bill introduced to the House in this way and this is

not a valid reason for the Minister to proceed with signing.

We do not accept the Crown’s position that there is no detriment to Rangitane
arising out of a decision to give additional redress solely to Ngati Kahungunu at
Wairarapa Moana, even if it is to be subsequently transferred on to the Wairarapa
Moana Statutory Board. We consider that the proposed approach will impact on
the purpose, authority and functions of the Wairarapa Moana Statutory Board. The
current wording provided today for the Ngati Kahungunu settlement does not seem

to clearly require this in any event.

From our perspective, the initial damage was done by the Crown when they did not
negotiate with us regarding this redress and we have reserved our position
regarding those Crown failings in the hopes that we could negotiate a successful
outcome forall. It is apparent that that has not been possible. It appears to us that
the Crown has not acted in good faith in its dealings with us since we became aware
of it. They apologised for their procedural errors and then engaged with us, leading
us to believe this was joint redress and then changed the position without any

opportunity to genuinely engage.

If those funds are to go to Ngati Kahungunu in the first instance, that flies in the
face of our Rangitane interests at Wairarapa Moana and the Ruamahanga River. It
only serves to set Rangitane back in terms of the identity issues that were very
clearly at the core of the settlement negotiations with the Crown, including the very
extensive overlapping claims discussions between Ngati Kahungunu and Rangitane.
Our concern is exacerbated by the ongoing denial of Rangitane rights and interests
by Ngati Kahungunu. | recallin the Wairarapa ki Tararua Tribunal Hearings, in 2018,
Robin Potangaroa said that “the traditional world view of Ngati Kahungunu...was
that Rangitane was not there ... | come from a world view that our people are
Kahungunu and there was no such thing as Rangitane until 1989.” None of this
provides us with any confidence that our rights and interests at Wairarapa Moana

and the Ruamahanga River will be respected, upheld and enhanced into the future.

This is just another example of the Crown giving preferential treatment to Ngati

Kahungunu over Rangitdane. That is what we struggle with as an iwi. We have
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46.

47,

48.

previously presented our claims to the Wairarapa ki Tararua Waitangi Tribunal
regarding our identity and invisibilisation at the hands of the Crown. This takes us
back to that space. It is not simply about money, it is about our mana and about
ensuring that the Crown is accountable for breaches of its promises and obligations

to us.

Our mana and rangatiratanga continues to be undermined by the Crown’s failure
to act in good faith. We continue to suffer prejudice as a result of the Crown’s
failure to adequately recognise, respect and protect our interests, identity and

mana at Wairarapa Moana and the Ruamahanga River.

We made very genuine and clear efforts to consult with the Crown and be heard.
We acted in good faith. We acted as reasonable partners. We were seeking to
uplift the mana of everyone by engaging promptly. Surely that is to be encouraged
and commended, not stepped straight over by the Crown in its efforts to please
other iwi and tick off settlements. These actions by the Crown have absolutely
undermined any trust and confidence we placed in the Crown and | suspect it would
have much the same effect for other groups. The Crown’s actions here set a

dangerous precedent for other Crown/iwi dealings.

When the Joint Redress Bill and Ngati Kahungunu bill are introduced to the House
of Representatives, Rangitane will lose any realistic opportunity to continue
negotiations with the Crown (and Ngati Kahungunu) regarding the redress for

Wairarapa Moana and the Joint Redress Bill,

L L

Signature of Piri Te Tau

Sworn/affirmed at Masterton this 8" day of November 2021 before me:

A Seffcifor of the High Court of New Zealand !
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