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|, MARK PHILLIP CHAMBERLAIN, retiree, of Masterton, swear:

Introduction

1. My name is Mark Phillip Chamberlain. | am of Ngai Timapihia-a-Rangi ki
Wairarapa and Ngai Tahu descent. | am the co-named claimant of the Wai
429 claim made on behalf of Ngai Tomapuhia-a-Rangi ki Wairarapa hapu
(“Ngai Tamapahia™).

2. The purpose of this evidence is to provide the Tribunal with an update on
developments toward the settlement of Ngai Tumapuhia-a-Rangi
historical claims by the Crown without our support or consent, and our
attempts to stop it.

The Crown's determination to settle our historical claims without support or
consent

3. My brief of evidence dated 22 October 2021 appends a letter received by
Ms Griggs and myself from the Minister for Treaty of Waitangi
Negotiations on that same date advising that the Crown intends to
proceed with the settlement and that the deed signing date would be
notified but would likely be within the next month.

4. On 26 October 2021, the Settlement Trust emailed its registered
beneficiaries advising that the deed of settlement will be signed only 3
business days later on 29 October 2021. A copy of the email is exhibited

3 #/Z  hereto and marked as “A”.

5. On 27 October 2021, Ms Griggs and | through our lawyers wrote to the
Minister responding to the letter of 22 October 2021 and reiterating that
there is no mandate to settle the Wai 429 claim while the resumption
application is pending. A copy of this letter is exhibited hereto and marked
as “B". Receipt has been acknowledged hy the Ministers office, but we

W_M @ have not received a response.

6. On that same date (27 October 2021), we filed an application with the
High Court seeking that the Court injunct the Settlement Trust from
signing the deed of settlement as it was acting in breach of its obligations
under its Trust Deed and seeking declarations from the Court that the
Crown was breaching the Crown Forest Agreement and the Treaty of
Waitangi by signing the settlement without waiting for a final
determination of our resumption and appeal proceedings.
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10.

i1,

12:

13.

14.

Ajudicial conference was held at 5:00pm that day, and a hearing was set
down before Justice Cook at 2:15pm the following day, Thursday 28
October 2021. The Crown filed evidence of the Minister for Treaty of
Waitangi Negotiations in those proceedings on 27 October 2021 and that
unsworn affidavit is exhibited hereto and attached as “C”.

That evidence sets out the considerations that the Minister says he took
into account when considering whether to proceed with signing the deed
of settlement. It is clear that the Crown remains mistaken that Ngai
Tamapihia-a-Rangi has no prospect of success when our claim comes
before the Tribunal again.

The Crown maintains reliance on the Tribunal's preliminary
determinations notwithstanding that the High Court has overturned that
decision and remitted it back for reconsideration, and that the issues are
subject to an appeal before the Supreme Court.

At approximately 6:00pm, Justice Cooke advised that he would not be
making the orders sought with detailed reasons to follow. Our barrister
was advised by Crown counsel at the end of the hearing that the deed of
settlement would be signed at 11:30am the next morning.

At 6:30pm our lawyers received an email from the High Court advising
that leave to appeal had been granted. An appeal was filed in the Court
of Appeal later that evening (28 October 2021).

The earliest that the Court of Appeal could hear the appeal was at
11:50am and this was heard by Justice Cooper. While the matter was
being heard, the deed of settlement was signed by the Crown and the
Settlement Trust.

The Ngai Tumapihia-a-Rangi representative Paddy Mason has told me
that he did not attend the signing and that he did not sign the deed of
settiement on behalf of Ngai TUmapUhia-a-Rangi. This is because we as a
hapl oppose the settlement. We want to pursue resumption of Ngaumu.

it is clear that the Crown absolutely disregards the opposition of Ngai
Tumapihia-a-Rangi and is determined to complete the settlement. This is
in direct contravention of its obligations to us under te Tiriti and we as a
hapi will not only lose our opportunity to pursue resumption of Ngaumu
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but will be left feeling further aggrieved, the complete opposite of what |
understand a Treaty settlement seeks to achieve.

Sworn at M{MM , )
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-------- Original message --------

From: Ngiti Kahungunu ki Wairarapa Tamaki Nui-a-Rua <admin@kkwtnr.org.nz>

Date: 26/10/21 12:16 pm (GMT+12:00)
To: markc(@xtra.co.nz
Subject: Deed of Settlement signing

-

Kia hiwa ré, kic hiwa ra! Kia hiwa ra i ténei tuku, kia hiwa ra i téna tuku! Kia hiwa ra!




Ka ara ake te rd i te pae-o-mahara kia whitikina tatou, ngd uri o ratou mad, e koke nei ki te rau tau i
whakataudkitia.

He panuitanga ténei na te tarati o Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua,

m6 te kaupapa nui whakahirahira ka ti hei a Paraire 29 o Oketopa, 2021.

Téna tatou, e te whanau,

In just a few days, we will be signing the Deed of Settlement. Treaty Negotiations Minister
Andrew Little has invited us to Wellington to mark the occasion on Friday 29 October 2021.

The COVID-19 restrictions are preventing us from gathering in numbers at this time. It is
disappointing that we cannot all be together to share and acknowledge this significant
milestone in our settlement process.

With the Deed of Settlement signed and legislation introduced into Parliament, we will be
nearing the end of a process that began over thirty years ago when our first claim was lodged.

Our journey to settlement hasn’t been without setbacks, litigation, and uncertainties. However,
we continued, as a collective, to work hard to overcome these, which is why we find ourselves
here today with an enhanced settlement.

By way of reminder, the enhanced settlement, which a good majority of you voted in support of
contains a significant financial redress of $115 million, additional support for Wairarapa Moana,
and the development of a new Te Tiriti relationship with the Crown including He Kawenata Hou,
among many other considerable benefits.

We know and appreciate that not being together on this day is going to be hard for us all. We are
committed to bringing our iwi together, when COVID-19 restrictions are lifted, to celebrate as
one; it is on this occasion that the Crown will deliver its apology for us all to hear. We cannot
promise you any exact dates of when we’ll be able to come together, but we are planning how
we can make this happen as soon as possible.

Kei aku nui, kei aku rahi, ka rere tonu nga mihi ki a koutou | ténei kaupapa a tatou.

Ténei a Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua te koke tonu nei, te maiea ake nei.

Naku noa, na




Haami Te Whaiti
Chairperson
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: STERTON
27 October 2021 Justice of the Peace for New Zealand
Hon Andrew Little

Minister for Treaty of Waitangi Negotiations
Parliament Buildings

Private Bag 18041

Wellington 6160

BY EMAIL: a.little@ministers.govt.nz

Téna koe,

CROWN SETTLEMENT OF THE WAI 429 NGAI TUMAPUHIA-A-RANGI CLAIM

1. We act for Ms Ryshell Griggs and Mr Mark Chamberlain, the co-named claimants
of the Wai 429 Ngai Timaplihia-a-Rangi claim (“the claimants”).

2. We are in receipt of your letter dated 22 October 2021 relating to the abovenamed

matter and have received instructions from the claimants to respond to same.

3. In a letter to your office dated 25 October 2021, counsel for the Wai 85 claimants

(the Incorporation) responded to correspondence identical to that received by the
claimants on 22 October 2021. We can advise that the claimants share the
concerns set out therein to the extent that they are not specific to the Incorporation.

4, The claimants say further that:

a. The Crown's assertion that the appeal proceedings will not bear upon the
success of the Wai 429 application for resumption before the Waitangi
Tribunal is wrong.

i. The Waitangi Tribunal's preliminary determination that it should not
order the return of land to Ngai Tumaphia-8-Rangi was predicated on
an assumption that it had discretion to grant resumption over the
Ngadumu Crown Forest lands in order to remedy wider Treaty breaches
across the iwi.

il The High Court in Mercury NZ Ltd v Waitangi Tribunal [2021] NZHC 654
held that this assumption by the Waitangi Tribunal was based on a faulty
interpretation of s 8HB of the Treaty of Waitangi Act 1975 and the High

Dixon & Co Lawyers | Phone 09 620 6240 | Fax 09 620 6250 | PO Box 11359 | Ellerslie, Auckland 1542
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Court has overturned the Waitangi Tribunal's preliminary determinations
and directed that the claims (inclusive of the Wai 429 claim) be referred
back to the Waitangi Tribunal for reconsideration.

iii. The Supreme Court is now seized of the matter and will be making
important decisions on points of law directly relevant to the Waitangi
Tribunal's reconsideration of the claims including taking a further look
at s 8HB.

iv. The Crown is not in a position to assess the impact of the Supreme
Court’s decision unless, and until, it permits that court to hear the matter
and issue a judgment, but based on the findings in the High Court alone
there is already a real prospect that the claimants will be successful
before the Waitangi Tribunal upon reconsideration of their application.

b. The Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua Settlement Trust does
not have a mandate to extinguish the Wai 429 claim while the application for
resumption remains extant.

i The Crown is on notice and has been for some time that Ngai
TGmapihia-a-Rangi has decided to pursue the resumption of Ngaumu
Crown Forest lands through the mechanism provided under s 8HB of the
Treaty of Waitangi Act 1975.

ii. The Supreme Court in Haronga confirmed that there is no legal
compulsion to remain within a settlement process, and that it is
unnecessary for there to be any particular form of withdrawal from an
earlier mandate given.

ii. The results of a survey recently conducted by the claimants confirm
overwhelming support by Ngai Tumapuhia-a-Rangi for the following
proposition:

“The application for resumption of Ngaumu made by the Wai 429
claimants on behalf of Ngai TimapuUhia-a-Rangi and the Crown
halting the settlement of the Wai 429 claim until that application
has been determined.”

5. We have today received notice that notwithstanding the decision of the Supreme
Court to hear the important issues on appeal, the signing of the Deed of Settlement

Dixon & Co Lawyers | Phone 09 620 6240 | Fax 09 620 6250 | PO Box 11359 | Ellerslie, Auckland 1542




is scheduled for 29 October 2021, with an intention by the Crown to introduce
settlement legislation to Parliament in the week beginning 15 November 2021.

The claimants consider that the Crown is acting in bad faith, giving rise to additional
contemporary Treaty grievances and further damaging the Treaty relationship
between Ngai Tumapihia-a-Rangi and the Crown.

The Crown has a duty to take active steps to protect the exercise of tino
rangatiratanga by Ngai TUmapUhia-a-Rangi hapi. The Crown’s progression of the
Wai 429 claim toward a full and final settlement without Ngai Timapuhia-a-Rangi’s
support or consent undermines their prerogative to pursue the resumption of
Ngaumu Crown Forest lands through the Waitangi Tribunal, in clear breach of its
duties as Treaty partner.

The claimants are of the view that the delay to settlement by the progression of
their application for resumption is avoidable. The Crown is not precluded from
proceeding with a settlement that excludes the Wai 429 claim and the Ngaumu
Crown Forest lands.

The claimants seek urgent reconsideration by the Crown of its decision to proceed
with signing the Deed of Settlement, and a response to this correspondence at the
earliest.

Noho ora mai
DIXON & CO LAWYERS

—==lD

Kelly Dixon
Principal

Dixon & Co Lawyers | Phone 09 620 6240 | Fax 09 620 6250 | PO Box 11359 | Ellerslie, Auckland 1542
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1, Andrew James Little, of Wellington, Member of Parliament and Minister of the

Crown, sweat;

Introduction
1. My full name is Andrew James Litde.

2

I have been Minister for Treaty of Waitangi Negotiations since 26 Octobet

2017.

Scope of evidence

5

This affidavit sets out the considerations I took into account in deciding the
Crown should sign a comprehensive deed of settlement to settle the historical
Treaty grievances of Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua, and to
introduce to Parliament legislation implementing that settlement, in light of the
Waitangi Tribunal’s 24 March 2020 determinations on certain “resumption”

claims.

Background

4,

6.

65584621

Before 1 became Minister for Treaty of Waitangi Negotiations, in June 2010,
the Waitangi Tribunal completed the Wairarapa &i Tararua Report. The report
made findings that many Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua
(and Rangitane ki Wairarapa Tamaki nui-a-Rua) claims of historical Treaty
breach by the Crown were well-founded. The Tribunal’s report envisaged the
next stage for resolution of the claims would be negotiations berween the

Crown and the ttibal groupings.

In 2010 Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua formed the
Ngati Kahungunu ki Wairarapa Tamaki nui-d-Rua Trust to seck a mandate to
represent Ngad Kahungunu ki Wairarapa Tamaki nui-a-Rua in Treaty

settlement negotiations to scttle the historical claims of the iwi.

In November 2012 the Crown recognised the mandate of the
Ngad Kahungunu ki Wairarapa Tamaki nui-d-Rua Trust to represent
Ngiti Kahungunu ki Wairarapa Tamaki nui-3-Rua in negotiating a scttlement

of all their historical claims, including Wai 85 and Wai 429.

In November 2016 the members of Ngiti Kahungunu ki Wairarapa Tamaki

nui-3-Rua voted to transfer the mandate to represent the iwi in negotiations to




a new entity. The new entty was the Ngati Kahungunu ki Wairarapa Tamaki

nui-a-Rua Settlement Trust (the Settlement Trust).

Ngiti Kahungunu ki Wairarapa Tamaki nui-a-Rua Deed of settlement

8.

10.

14317

12.

15:

6558462_ 1

A deed of settlement was initialled by the Crown and the Settdement Trust on

22 March 2018. 1 initialled the deed on behalf of the Crown.

While an initialled settlement docs not bind the parties, it does contain the
parties’ final agrecement on what the parties understand will be the key
settlement components and mutual undertakings. In particular, in accordance
with long-standing Crown policy for settling historical Treaty claims, the
initialled deed of settlement was comprehensive, that is, it proposed to setde all

the historical claims of Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua.

The Crown asks the representatives of the settling group to seek ratification of

the settlement from the settling group, typically by means of a vote.

A ratification process for the settlement was undertaken in September,
Ocrober and November 2018. The results were announced on 15 November
2018 and 1 was advised by my officials that 72% of valid votes were in support
of the deed of settlement. 1 was also advised the participation rate was 33% of

those who were registered to vote.

The Crown encourages claimant groups to resolve all of their claims against
the Crown in a single, comprehensive settlement. Leaving aside any part of a
claimant group’s grievances risks a lingering sense of wrong and prevents the
re-sctting of the Treaty telationship. Claimants negotiating together allows the
Crown to develop a package that covers a wide range of redress and reduces
the nced to resolve overlapping claims from those who are part of the same
natural grouping and for that reason largely share history and gricvances from

Crown Treaty breaches.

The initialled Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua deed of
settlement  settles 17 Wai  claims  (registered  claims  before  the
Waitangi ‘T'ribunal), including Wai 85 and 429, which relate exclusively to
Ngad Kahungunu ki Wairarapa Tamaki nui-2-Rua. The initialled deed settles
another 34 Wai claims insofar as they relate to Ngati Kahungunu ki Waitarapa

Tamaki nui-i-Rua.
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Deferral of signing of deed of settlement
14. On 3 September 2018 T was advised that Waitangi Tribunal hearings would be
held in December 2018 in respect of two groups from within

Ngati Kahungunu ki Wairarapa Tamaki nui-3-Rua, that is:

14.1 an application from the Wai 85 claimants, being Wairarapa Maori
to whom the Crown had transferred land in the southern Waikato
in the carly 20" century, to consider under scction 8A(1) of the
Treaty of Waitangi Act whether to make interim recommendations
to the Crown for the transfer to those claimants of certain land at

Pouakani containing the Maraetai power stations; and

14.2 an application from the Wai 429 claimants, on behalf of the
Ngai Tamapuhia-a-Rangi hapi, a hapi of Ngati Kahungunu ki
Wairarapa Tamaki nui-a-Rua to consider under secton 8HB(1) of
the Treaty of Waitangi Act whether to make interim
recommendations to the Crown for the transfer to those claimants
of the Ngaumu Crown Forest Licensed (CFL) land. T was advised
the Settlement Trust had subsequently also sought the same
recommendations. 1 understood that because the Ngaumu CFL
land was part of the proposed deed of settlement, the Settlement
Trust wished to preserve its position, should the Waitangi Tribunal
make recommendations for transfer of the CFL land (superseding
what was proposed under the negotiated deed of settlement), still

to receive the CFL land.

15. The Tribunal’s recommendations under the above statutory provisions can

become binding on the Crown.

16. T was aware the Settlement Trust considered that the Crown as a matter of
good faith should proceed to signing the deed of settlement that had been
initialled and ratified. Among other things, the settlement provides a $51.15
million “on-account” payment immediately following the signing of the deed
(on-account being before the passing of settlement legislation which would
implement remaining redress). The on-account payment would allow the
completion of the purchase by Ngat Kahungunu ki Wairarapa Tamaki nui-a-

Rua of Wairio and Rangedale farms from Landcorp Farming Ltd.

6558462_ 1
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18.

6358462_ 1

However, should the Crown sign a deed which provided a $51.15 million on-
account payment, and then wait until the outcome of the remedies proceedings
in the Tribunal was known, the Crown remained exposed to Tribunal
recommendations which could become binding on the Crown. At the time, [
was aware that the compensation the Tribunal may award under Schedule 1 of
the Crown Forests Assets Act 1989 was a maximum of $182 million. 1 did not
at that time have advice as to the monetary value of the Maraetai power
stations, though I was later advised the resumable arca of the Maraetai power

station land was valued at approximately $600 million.

The Minister of Finance and T wete concerned that proceeding to a settlement
which included (as part of Ngad Kahungunu ki Wairarapa Tamaki nui-a-Rua)
the groups the Wai 85 and 429 claimants rcpresented, while leaving the
Tribunal still to make potentially binding recommendations in respect of the

Wai 85 and 429 claims, posed the risk that the Crown:

18.1 expetiences an even greater unforecast financial impact from the
scttlement of the Ngati Kahungunu ki Wairarapa Tamaki nui-a-
Rua claims than the value of binding recommendations already

posed;

18.2 compensates at least part of the Ngiti Kahungunu ki Wairarapa

Tamaki nui-a-Rua twice for the same claims;

18.3 experiences a significant impact on rclativities between the value of
negotiated settlements the Crown has previously agreed and the
total value of Crown-offered Ngati Kahungunu ki Wairarapa
Tamaki nui-a-Rua redress plus the value of Tribunal binding

recommendations;

18.4 would, in order to mitigate to at least some extent the above issues,
have to renegotiate the Ngiti Kahungunu ki Wairarapa Tamaki
nui-a-Rua scrrdemcent w take inw account the value of the binding
recommendations, and the removal of the CFL land from the
settlement should the Tribunal recommend its transfcr to the

Wai 429 claimants.
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On balance, the Minister of Finance and 1 made the decision in November
2018 to defer signing the Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua

deed of settlement until the outcome of the Tribunal proceedings was known.

Preliminary determinations of the Waitangi Tribunal

20.

21,

22,

23

On 24 March 2020 the Waitangi Tribunal issued “Determinatons of the
Tribunal Preliminary to Interim Recommendations under sections 8B and 8HC

of the Treaty of Waitangi Act 1975”,

In relation to the Wai 85 claim to the Maraetai power station land at Pouakani,
the Tribunal said at [278] that “[w|e do not consider we should recommend
return to them of [the land] however, because the value of that land and the
assets located there is not proportionate to the prejudice they suffered as
shareholders in 1949”7 and for this and other reasons at [279] “we are satisfied

that the return of land to the Incorporation would not be a just outcome.”

In relation to the Wai 429 claim to the Ngaumu Crown Forest Licensed lands,
the Tribunal determined at [283] that “we should not recommend the return of
land to Ngai Tamapuhia-a-Rangi hapd” including for proportionality reasons
and at [291] becausc “any privileging of Ngai Timapthia-a-Rangi because of
their mana whenua interests in Ngaumu Forest land would cause unfairness to

others.”

The Tribunal indicated that it intended to make intetim recommendations over
all the resumable asscts, but that the assets should transfer to an entity
representative of all Ngad Kahungunu ki Wairarapa Tamaki nui-a-Rua. The
Tribunal indicated the Sertlement Trust would (if ratified by the members of
Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua for that purposc) be an
appropriate recipient. The Ttibunal expressed its hope the members of
Ngiti Kahungunu ki Wairarapa Tamaki nui-a-Rua would so ratify the

Settlement Trust.

Judicial Review by the High Court

24.

6558462 1

Mercury NZ T.td, Raukawa and the Crown sought judicial review of aspects of
the Tribunal’s decision. These related primarily to issues of statutory
interpretation of the relevant legislation, and to the question of whether the

Tribunal could put aside its own findings on the mana whenua position at




28,

26.

6

Pouakani in recommending transfer of land to Wairarapa groups who have no
traditional connection with the area. Ncither the Wai 85 nor Wai 429
claimants (nor any other party) sought review of the Tribunal’s findings

regarding the Wai 85 and Wai 429 claims for resumption.

On 30 March 2021, the High Coutt issued its judgment. 'The High Court
considered that the Tribunal has made errors of law in its preliminary
determinations and should reconsider those determinations on the basis set out

in the decision.

As 1 understand it, nothing in the decision affected the Tribunal’s
determination that the Wai 85 and 429 claimants should not be recipients of
the resumable assets. Neither of those claimants had sought review of the
Tribunal’s determination in that respect. The High Court said at [94] that
although the Tribunal’s determinations should be set aside and remitted to the
Tribunal, the Tribunal’s views on the Wai 85 and 429 claims “will remain

relevant to whether resumption is appropriate to remedy those breaches.”

Appeal to the Court of Appeal

27.

The Settlement Trust and the Wai 85 claimants appealed the High Court’s
decision to the Coutt of Appeal (as did Mercury NZ T.td, on a distinct ground

from those discussed in this affidavit).

Settlement Trust agrees to settle the litigation

28.

29

30.

65584621

Following the High Court decision, the Crown and the Settlement Trust

sought to resolve the litigation and proceed to sign a deed of settlement.

The Crown and the Settlement Trust agreed an enhanced settlement package

of which the details are set out in Ms Fern Hyett’s affidavit.

At this point it was apparent to me that:

30.1 the Waitangi Tribunal had determined the Wai 85 and Wai 429

claimants werc not appropriate recipicnts of the resumable assets;

30.2 the Settlement Trust, which was the group mandated to settle the
historical claims of Ngati Kahungunu ki Wairarapa Tamaki nui-a-

Rua, and in respect of which the Tribunal had expressed its hope
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would be the recipient of resumable assets, wanted to bring the
litigation to an cnd and proceed to a comprehensive settlement of

its historical Treaty grievances with the Crown.

I am advised that as part of its recent trustee election process the Settlement
Trust initiated a vote on the enhanced settlement package in which 68% of

those who voted supported the settlement.

Supreme Court granting of leave to appeal

32.

I am aware the Supreme Court has granted leave for the Wai 85 claimants to
appeal directly to the Supreme Court (by-passing the Court of Appeal) and has

also allowed an appeal out of time from the Wai 429 claimants.

The position of Raukawa and Tawharetoa

33.

34.

T am aware that Raukawa, supported by Tawharetoa, feels a burden from the
on-going litigation. They oppose any resumption of land at Pouakani in favour
of a group who is not tangata whenua. I am aware that Raukawa filed

submissions in the Court of Appeal that included the following:

The participation of Raukawa in the Waitangi Tribunal process and
the High Court tesulted from the hurt it continued to feel and the
fear resumption of this land would cause a further breach of the
Treaty of Waitang.

Raukawa does recognise the injustice the [Wairarapa Moana
Incorporation] and Ngati Kahungunu ki Wairarapa Tamaki nui-3-rua
... have suffered as a result of the Crown displacing them from the
Pouzkani subject lands. Despite this, Raukawa has maintained the
position that land within its takiwa is not appropriate to use as
compensation for an iwi that is not tangata whenua, Raukawa
supports Ngit Kahungunu ki Wairarapa and Wairarapa Moana

[Incorporation] enteting into a settlement with the Crown.

Raukawa also opposed the application by the Wai 85 and 429 claimants to the

Supreme Coutt for leave to appeal directly to that Court.

Rangitane Wairarapa Tamaki Nui-A-Rua

55
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Rangitine o Wairarapa and Rangitine o Tamaki-nui-d-Rua (other iwi in the
Wairarapa), who together signed a deed of settlement with the Crown in 2017,
and Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua, share some Treaty
scttlement redress. Redress will be provided jointly to the Ngati Kahungunu ki
Wairarapa Tamaki nui-a-Rua Settlement Trust and the Rangitine Ta Mai Ra

Trust through a separate bill to the Ngat Kahungunu ki Wairarapa Tamaki




nui-a-Rua Claims Settlement Bill, that is, Te Rohe o Rongokako Joint Redress

Bill.

36. Delays to progress of the Ngat Kahungunu ki Wairarapa Tamaki nui-a-Rua
scttlement delay provision to Rangitine Ta Mai Ra Trust of redress under the

deed the trust signed in 2017.

Decision to sign deed of settlement and advance settlement to Parliament
37. 1 have considered the appropriateness of proceeding to the significant step of
signing a deed of settlement in these circumstances and introducing settlement

legislation to Patliament.

38. I am awarc that such legislation will prohibit any court or tribunal from
inquiting into or making findings in relation to claims settled by that legislation,

including Wai 85 and Wai 429.

39, In the present situation the Crown has good faith responsibilities to a range of

Maori groups and entities which the Crown must attempt to balance.
40. In considering whether to proceed, I have taken into account:

401 the broader intetests of Ngati Kahungunu ki Wairarapa Tamaki nui-a-
Rua in achieving a scttlement and redress for their long-standing
grievances. There has already been a long delay in reaching a
Ngati Kahungunu ki Wairarapa Tamaki nui-a-Rua settlement as 2
result of the resumption litigation. Turther delay to the provision of
redress pending resolution of the proceedings (which is not confined
to the Supreme Court) will cause considerable prejudice and cost to

the wi;

40.2 that no comprehensive settlement is unanimously supported by all of
those whose historical grievances are settled by the settlement. Thete
is always opposition from some claimants; no settlement would be
achicved if 100% support was requircd. The Crown looks for a broad
level of support and 1 am satisfied that there is a sufficient level of
support for this settlement in a clear majority of Ngati Kahungunu ki

Wairarapa Tamaki nui-a-Rua;

6558462 _ 1




40.3

40.4

40.5

40.6

40.7

40.8

40.9

40.10

that the Tribunal’s approach to date in its preliminary determinations
supports a tresolution of Wairarapa Maori grievances on 4

tribal/collective basis which is what the settlement seeks to achieve;

the fact the settlement includes the return of all the Ngaumu CFL
lands sought to be returned by way of resumption and other financial
redress to a vehicle nominated for that purpose by the iwi. While the
settlement does not include the Pouakani lands it includes other land

and redress in the Wairarapa rohe;

the interests of the Wai 85 and 429 claimants, whose resumption
applications wete not successful in the Waitangi Tribunal, but who
nevertheless have been granted leave to have their appeals heard by
the Supreme Court and the significance of the resumption

jurisdiction, which the Supreme Court’s decision again highlights;

the basis of the appeal to the Supreme Court which, as I understand
it, does not bear upon the essential finding of the Waitangi Tribunal
that the Wai 85 and 429 claimants are not and could not be

appropriate recipients of the resumable Jand:’

the interests of the Settlement Trust who represent Ngati Kahungunu

and want to settle the resumption litigation;

the interests of Rangitinc o Wairarapa who will not reccive all their
scttlement redress until Ngati Kahungunu settle and Te Rohe o

Rongokako Joint Redress Bill can be introduced;

the interests of Raukawa (supported by Ngatd Tawharetoa) who find
their involvement in the resumption litigation to uphold their

rangatiratanga at Poudkani to be an ongoing burden;

the likelihood of further significant delay for all parties, noting the
Supreme Court hearing (even if under urgency) will not resolve the
Wai 85 and Wai 429 claims; rather those claimants seek a further

hearing in the Waitangi Tribunal to persuade the Tribunal to reverse

L See paragraphs 21 and 22 above where | have cited the Tribunal’s main findings to the ctfeer that the Wai 85
and Wai 429 claimants cannot receive the land.
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its earlier findings against them on the merits (notwithstanding that
they did not scck judicial review of those findings) which, in turn,

would likely lead to further litigation; and

4011  the absence of reasons from the Supreme Court as to why it is
allowing the appellants to bypass the Court of Appcal when the
appellants did not contest the merits of the Tribunal’s decision

declining to recommend resumption in their favour.

41. As I cxplained in my letter to the Wai 85 and 429 claimants, T do not take
lightly the decisions T am making.

42. My view is, taking into account all the circumstances of this case and the
interests involved, the balance is in favour of ending further delay and bringing
the benefits of comprehensive Treaty of Waitangi setdemenr redress to all of
Ngiti Kahungunu ki Wairarapa Tamaki nui-a-Rua.

43, T intend to proceed to sign a deed of settlement with Ngati Kahungunu ki
Wairarapa Tamaki nui-i-Rua and propose settlement legislation to Parliament.
The deed attaches the bill. My intention is to put the bill to Parliament on
15 November 2021.

44, Like all settlements, the scttlement is contingent upon Parliament considering
and approving the scttlement and the Wai 85 and Wai 429 claimants have the
oppottunity to raise any concerns in that process.

SWORN )

at Wellington this day of )

2021 )
before me: )

Andrew James Little

A Solicitor of the High Court of New Zealand
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