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Hei timatanga korero / Introduction

1.

John Adams and Huia Nathan (the applicants) formerly occupied dwellings at Ninihi Road
in Kaikohe. The land on which the dwellings rest is being managed by Toitd Te Whenua —
Land Information New Zealand (LINZ) and is held in the Treaty Settlements Landbank for
possible redress in future Treaty of Waitangi settlements.!

On 23 January 2025, the Tenancy Tribunal determined that the Crown is the legal owner
of the land and had not granted the applicants or any other person the right to occupy the
dwellings. The Tenancy Tribunal issued orders granting LINZ possession of the premises.
Following an eviction notice issued to the applicants (which was not complied with), the
applicants were evicted on 17 May 2025.

The applicants filed an application with the Tribunal seeking an urgent hearing on the basis
that, in evicting the applicants and exercising powers to enforce the eviction, the Crown
has breached the principles of the Treaty of Waitangi and violated the applicants’
sovereignty over their whenua. The applicants submit the Crown’s actions give rise to
significant and irreversible prejudice, and that they have no alternative remedies
reasonably available to them.

The Crown disagrees and says that the appropriate steps have been taken to evict and
enforce that eviction and that there is no basis for the Tribunal to grant an urgent inquiry
into these matters.

On this occasion, we find that there is no basis to grant an urgent inquiry. We set out our
reasons for this decision below.? In doing so, we want to be clear that we are not
determining the underlining claim, but only whether the applicants have met the Tribunal’s
criteria, that allows us to divert limited resources to hear claims urgently. Our decision in
no way determines the claim. It remains alive, but simply, it will not be heard urgently.

Te kéreme / The claim

6.

Turning then to the claim. The underlying claim, Wai 3530 concerns the rights of
sovereignty over a property located at Ninihi Road, held and managed in the Treaty
Settlements Landbank by LINZ.

The applicants, together with their local whanau, have established a body known as Te
Ahika Ki Ngai Tuteauru. They say they intended to formalise Te Ahika ki Ngai Tuteauru as

See: Te Tari Whakatau, ‘Landbanking’ <www.whakatau.govt.nz>; and, Toitd Te Whenua - Land
Information New Zealand, ‘Treaty Settlements Landbank and the Maori Protection Mechanism’
<www.linz.govt.nz>.

In brief, we summarise the procedural history of this application: On 18 August 2025, the
Tribunal received a statement of claim and accompanying urgent application of John Adams
and Huia Nathan (Wai 3530) (Wai 3530, #3.1.1 & #1.1.1). On 3 September 2025, the
Chairperson of the Tribunal, Chief Judge Fox, directed the Crown and any interested parties to
respond to the application for an urgent hearing by 17 September 2025. The applicants were
directed to file submissions in reply by 1 October 2025 (Wai 3530, #2.5.1). On 3 September
2025, the Chairperson appointed this current panel to determine the urgent application and
hear all matters associated with the claim if urgency is granted (Wai 3530, #2.5.2). On 17
September 2025, the Tribunal received submissions from the Crown opposing the application
for urgency. This was accompanied by a chronology of events related to this urgent application
(Wai 3530, #3.1.2 & #3.1.2(a)). The Tribunal did not receive submissions from any other parties.
On 1 October 2025, the Tribunal received the applicants’ submission in response to those of
the Crown (Wai 3530, #3.1.3).



https://whakatau.govt.nz/te-tira-kurapounamu-treaty-settlements/find-a-treaty-settlement/nga-hapu/ngapuhi-mandate-toolkit/landbanking
https://www.linz.govt.nz/guidance/crown-property/treaty-settlements/treaty-settlements-landbank-and-maori-protection-mechanism

a trust with appointed trustees, however they allege that the Crown’s enforcement action
has now prevented this from occurring.

8. The claimants allege that the Crown has breached the principles of the Treaty of Waitangi
through their eviction from the land on 17 May 2025 and the Crown’s exercise of
enforcement powers over the Ngapuhi rohe. They say that the Crown has ignored good
faith engagement with Te Ahika Ki Ngai Tuteauru and failed to recognise and actively
protect their sovereignty, which has resulted in cultural, spiritual, and psychological harm
and the violation of their constitutional rights.

9. In asserting their sovereignty, the applicants rely on the Tribunal’s findings regarding
Ngapuhi Nui Tonu in the reports of the Te Paparahi o Te Raki (Northland) Inquiry (Wai
1040), which they say, found that Ngapuhi did not cede sovereignty to the Crown in 1840.3
The claimants say their tipuna understood that they were entering into a relationship with
the Crown while retaining their sovereignty and authority over their people and lands,
hence their rights flow directly from this retained sovereignty.

10. Accordingly, the applicants submit an urgent hearing of their claim is required by the
Tribunal as:

(@) The Crown’s actions towards the applicants are active constitutional breaches
amounting to significant and irreversible prejudice. The applicants further submit
that, without urgent intervention, the Crown will continue to use law enforcement
against their constitutional rights.

(b) There is no alternative remedy available through ordinary law.
(c) They are ready to proceed urgently to hearing.

(d) There is a need to ensure that the Tribunal’s findings in the Wai 1040 inquiry
translate into genuine protection for Maori constitutional rights.

Nga tapaetanga a te Karauna / Crown’s submissions

11. In opposing the application for urgency, the Crown submits the criteria for urgency are not
met as:

(a) The applicants were lawfully evicted from the property.

(b) The applicants did not challenge the application for possession orders at the time
(by not appearing at the Tenancy Tribunal hearing, for instance) and have not since
sought to challenge the Tenancy Tribunal decision in the District Court. The Crown
further submits that on the facts, all actors involved in the eviction acted responsibly
and proportionately.

(c) An urgent hearing into this claim is not necessary to inform any current or pending
Crown action or decision-making in respect of the applicants’ complaints, nor to
preserve available remedial options in the event that the applicants’ underlying
grievance is upheld.

8 Waitangi Tribunal, He Whakaputanga me te Tiriti — The Declaration and the Treaty: The Report
on Stage 1 of the Te Paparahi o Te Raki Inquiry (Wai 1040, 2014) (Wai 1040 stage one report);
Waitangi Tribunal, Tino Rangatiratanga me te Kadwanatanga: The Report on Stage 2 of the Te
Paparahi o Te Raki Inquiry (Wai 1040, 2023) (Wai 1040 stage two report).



12.

13.

(d) The potential impact of the passage of time on grievances relating to past Crown
conduct is not unique to this claim and is common across all claims not yet inquired
into by the Tribunal. Therefore, this factor does not justify urgency, particularly when
the applicants have not made use of available legal avenues to challenge the
decisions at the heart of the application.

Turning to allegations concerning the exercise of enforcement powers, the Crown submits
that:

(a) Such allegations are thematic in nature as they raise broader issues of constitutional
law and Treaty policy. The Crown suggests that, as an alternative to an urgent
inquiry, these issues are more appropriately dealt with in Tomokia nga tatau o
Matangireia — the Constitutional Kaupapa Inquiry (Wai 3300).

(b) The Tribunal does not have jurisdiction to constrain the exercise of executive powers
in law enforcement to the extent sought by the applicants.

The Crown therefore submits that the applicants have not demonstrated that they will
suffer significant and irreversible prejudice if their claim is not heard urgently. The Crown
submits that the application does not present an exceptional case warranting the diversion
of the Tribunal’s resources to conduct an urgent inquiry.

Nga tapaetanga whakahoki o te Kaitono / Applicant’s submissions in reply

14.

15.

16.

17.

18.

In response to the Crown, the applicants say the Crown has failed to engage with the
primary constitutional issue: the basis upon which the Crown substantiates its authority to
deploy enforcement mechanisms in Ngapuhi territory, in light of the findings of the Wai
1040 inquiry. The applicants argue that the Crown’s actions rest on an unjustified
assumption of power, which must be subject to scrutiny and challenge. They submit that
its exercise of power and control over Ngapubhi territory (including by the Police, LINZ,
administrative control, land titling, and regulatory acts) may lack legal foundation and
constitutional justification.

The applicants maintain that the Wai 3530 claim is one of constitutional urgency, as the
Crown’s continued assumption of authority compounds constitutional harm. They assert
that delays will entrench Crown actions and the disposing of land, which cannot be
undone. The applicants argue that the Crown’s submissions focus on procedural
objections instead of addressing the constitutional core, where procedural delay and
jurisdictional deferral is being used to stall scrutiny.

The applicants submit there are no alternative remedies available, as they assert that the
Tenancy Tribunal, District Court and Court of Appeal ‘lack competence to resolve core
sovereignty and Treaty authority questions’, where ‘[o]nly the Waitangi Tribunal can
address those issues’.

The applicants further suggest that their claim raises significant issues, in that this
Tribunal’s determination could restructure the Crown-Ngapuhi constitutional relationship
across all Ngapuhi lands.

The applicants seek directions for an expedited timetable and immediate hearing (or
determination on the papers). They submit that an urgent determination of this claim is
essential to prevent further constitutional harm and to correct a flawed assumption of
authority before it becomes irreversible.



Nga paearu ruku tatari ohotata / Urgency criteria

19. Under section 6(1) of the Treaty of Waitangi Act 1975 (the Act), the Tribunal can inquire
into any policy, practice, act or omission adopted by or on behalf of the Crown, or proposed
to be adopted by or on behalf of the Crown, which is likely to prejudicially affect any Maori.

20. The Tribunal will only grant and urgent inquiry into a claim in exceptional cases and only
once adequate grounds for urgency have been made out.* The Guide to the Practice and
Procedure of the Waitangi Tribunal (2023) establishes the criteria the Tribunal must
consider when determining whether to grant an application for an urgent hearing: ®

In deciding an urgency application, the Tribunal has regard to several factors. Of particular
importance is whether the claimants can demonstrate:

(a) that they are suffering, or are likely to suffer, significant and irreversible prejudice
as a result of current or pending Crown actions, omissions or policies; and

(b) that there is no alternative remedy that, in the circumstances, it would be
reasonable for the claimants to exercise; and

(c) that they are ready to proceed urgently to a hearing or (if appropriate) decision on
the papers, without the need of further research/evidence to be filed.

Other factors that the Tribunal may consider include whether:

(a) the claim or claims challenge an important current or pending Crown actions,
omissions, or policies;

(b) an injunction has been issued by the courts on the basis that the claimants have
submitted to the Tribunal the claim or claims for which urgency has been sought;
and

(c) any other grounds justifying urgency have been made out.

Prior to making its determination on an urgency application, the Tribunal may consider
whether the parties or the issues should be subject to an investigation and report under
clause 5A of Schedule 2 to the Treaty of Waitangi Act 1975.

21. This year, the Tribunal issued a new and standardised procedure for the management of
urgencies, An Expedited Urgent Inquiry Process (2025), which maintains the criteria noted
above, and informs any urgency process which will occur should an application be
granted.®

Korerorero / Discussion
Are the applicants suffering significant and irreversible prejudice from the Crown’s actions?

22. This is not a situation where the applicants are about to be evicted from land or where the
Crown is about to dispose of the land. Rather, the applicants have already been evicted
and the land remains in the Treaty Settlements Landbank and may be transferred to
settling Maori groups in the future. In that sense, we struggle to see what significant and

4 Waitangi Tribunal Guide to the Practice and Procedure of the Waitangi Tribunal (2023) at [3.27]:
Guide to the Practice and Procedure of the Waitangi Tribunal.

5 Waitangi Tribunal, Guide to the Practice and Procedure of the Waitangi Tribunal (2023) at
[3.28]-[3.30].

6 Waitangi Tribunal, An Expedited Urgent Inquiry Process (2025): Practice-Note-Te-Tukanga-

Taihoro-Urgency-Inquiry-Process.pdf.



https://www.waitangitribunal.govt.nz/assets/Uploads/Guide-to-Practice-2023.pdf
https://www.waitangitribunal.govt.nz/assets/DOCUMENTS/Practice-Note-Te-Tukanga-Taihoro-Urgency-Inquiry-Process.pdf
https://www.waitangitribunal.govt.nz/assets/DOCUMENTS/Practice-Note-Te-Tukanga-Taihoro-Urgency-Inquiry-Process.pdf

23.

24,

25.

26.

irreversible prejudice is being suffered as result of the eviction and the landbanking
process.

Constitutional rights in relation to the land at Ninihi Road will not be lost or abandoned by
the eviction or by the landbanking process. The question of constitutional arrangements
and rights is a significant one that will no doubt be the subject of conversation, hearing
and possible negotiation on a broader scale — including before the Tribunal in the Wai
3300 inquiry and in any Treaty settlement negotiations. The eviction of the applicants in
this instance and other related actions by the Crown do not restrict this ongoing
conversation, nor does it undermine the Tribunal’s findings in the Wai 1040 reports.
Dealing with such a fundamental issue through an urgent inquiry, when the context relates
to the use and occupation of a single block of landbanked land, would be inappropriate
and in fact quite dangerous for all of Ngapuhi, te ao Maori and the Crown, because such
issues require and deserve a more considered process. Urgencies are designed for speed
— and consideration of such an issue cannot be rushed.

For completeness, it is important to also reiterate the sometimes-missed finding by the
Wai 1040 Tribunal: that despite their finding that sovereignty was not ceded by Ngapubhi
to the Crown in 1840, the Crown continues to exercise its sovereignty today. In its stage
one report, that Tribunal stated:’

We have reached the conclusion that Bay of Islands and Hokianga Maori did not cede
sovereignty in February 1840. In drawing this conclusion, we say nothing about how and
when the Crown acquired the sovereignty that it exercises today. Our point is simply that
the Crown did not acquire that sovereignty through an informed cession by the Rangatira
who signed te Tiriti at Waitangi, Waimate, and Mangungu.

Further, in its stage two report, the Wai 1040 Tribunal noted it did not consider when the
Crown acquired the sovereignty it holds and exercises, nor its legitimacy in a
contemporary context, as these issues will no doubt be front and centre in the Wai 3300

inquiry.®

This fuller more accurate articulation of the Wai 1040 Tribunal’s findings makes it clear
that such a question is not best addressed under urgency, with one group. Accordingly,
we find there is no significant and irreversible prejudice arising from the Crown’s actions
warranting an urgent inquiry.

Are there any alternative remedies that would be reasonable for the applicants to exercise?

27.

28.

29.

The applicants assert that there are no reasonable alternatives for them to exercise, as
they are of the view that the Tenancy Tribunal, and other similar judicial forums to
challenge the Tenancy Tribunal's orders granting LINZ immediate possession of the
property, ‘lack competence’ to address their claim issues.

Factually, the applicants had multiple alternative remedies that they could have reasonably
exercised but elected not to. For example, the applicants did not attend the Tenancy
Tribunal hearing, resulting in orders granting possession of the property to LINZ, nor did
they exercise their right to appeal the Tenancy Tribunal’s orders within the limitation period
(within 10 days from the orders being made). The applicants have also chosen not to
challenge the determination in other forums within the judicial system.

We find that failing to pursue what were reasonable and legally available alternatives is
relevant to the exercise of our discretion when considering an application for urgency. This

Wai 1040 stage one report, above n 3, at 527.
Wai 1040 stage two report, above n 4, at Xxiv—xxv.



is not a situation where the alternatives were missed due to not understanding the
processes or where costs were a factor. Rather, the situation arose out of a deliberate
choice. That said, we understand the view that these alternative forums would not be able
to fully comprehend the underlying Treaty claims issues at play, but at one level, the issues
relate to eviction from land and there were legitimate options to address that very issue.

30. Further, we agree with the Crown that the allegations concerning the Crown’s exercise of
enforcement mechanisms are thematic in nature and would be more appropriately
addressed by the Wai 3300 inquiry. Accordingly, it would be inappropriate to use valuable
limited Tribunal resources to address such a broad issue, by reference to a specific issue
for one group of Maori.

Are the applicants ready to proceed urgently to hearing?

31. The applicants submit that they are ready to proceed urgently to hearing and seek
timetabling directions accordingly.

32. However, other than the statement of Ms Nathan, it is not clear whether and to what extent
further evidence is required to form the basis of a robust inquiry, especially when it seeks
to address the significant issue Nor is it clear, based on the applicants’ submissions,
whether they intend to provide further material to substantiate their claims (and if so, when
these materials may be provided).

33. We are therefore not convinced as to the parties’ readiness to proceed to an urgent
hearing.

Kupu Whakatau / Decision

34. For the reasons above, we find that the criteria of particular importance for granting an
urgent inquiry are not satisfied and that the application does not meet the exceptional
threshold justifying urgency.

35. This application for urgency is declined.



Me tuku atu te Kairehita i tétehi kape o ténei whakahau ki roia a te kaikereme, roia a te
Karauna me éra ki te rarangi whakamohio mo Wai 3530, the Sovereignty Rights at Ninihi
claim.

The Registrar is to send a copy of this direction to counsel for the applicant, Crown counsel
and those on the notification list for Wai 3530, the Sovereignty Rights at Ninihi claim.
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