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1.0 THESE CLAIMS:-

1.1 Are made on behalf of and with the authority of the hapu of NGATI 

HINEKURA from the Confederation of Tribes ofTe Arawa Waka and the iwi 

Ngati Pikiao by TE ARIKI MOREHU, JAMES SCHUSTER, JOHN 

MERITO, mARAIRA STORMY HOHEPA and PAKITAI RAHARUm 

(W AI 1209). The Claimants are descendants of the eponymous ancestor 

HINEKURA of the hapu ofNGATI HINEKURA and file this claim with the 

Waitangi Tribunal under the Treaty ofWaitangi Act 1975. 

1.2 Are made on behalf of and with the authority of the sub-hapu of NGATI 

TUTAKI A KOOTI me NGATI TUTAKI A HANI from the iwi of Ngati 

Pikiao by PAKITAI RAHARUHI (WAI 1053). The claimantis a descendant 

of the eponymous ancestors KOOTI and HAN! of the sub-hapu of NGATI 

TUTAIU A KOOTI me NGATI TUTAKI A HANI and files this claim with 

the Waitangi Tribunal under the Treaty of Waitangi Act 1975. 

1.3 Are statements in respect of losses both spiritUal, cultural, general and 

economic, suffered as a consequence of Crown acts and omissions in breach 

of the guarantees of Te Tiriti 0 Waitangi suffered by the members of Ngati 

Rinekura and Ngati Tutaki a Kooti me Ngati Tutaki a Rani ("the Claimants"). 
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2.0 THE AREA AFFECTED 

2.1 As Tangata Whenua, the Claimants lay claim to everything which has been 

taken from them. 

2.2 They assert the absolute right to take care of their Taonga - its spaces, places 

and varied and diverse faces; in accordance with their obligations of 

kaitialdtanga the natural responsibility to care for the dimensions of their 

universe is implicit and, like caring for one's elders, they assert that the 

obligation is hereditaty. 

2.3 To understand this they rely on their traditional baselines which give rise to a 

specific and llilique way in which they perceive the world that embraces them. 

2.4 They rely on their ancestors' view of the area which they lay claim to which 

includes: 

a) TE AHO TAKETAKE (The Baseline); 

b) PAPATUANUKU (The Land); 

c) TE WAO-TU-NUI-A-TANE (The Forest); 

d) WAIPUNA ARIKI (The Lakes and Waterways); 

e) TE AHI TAMOU - NGA NGA WHA (Geothennal Activity); 

f) TE AHI TAMOU - NGA MAUNGA PUlA (The Volcanoes); 

g) TE HA 0 RANGINUI (Air); and 

h) WAHl TAPU (Prohibited Places). 

2.5 Through this traditional view the Claimants assert a common baseline from 

which derives their caretalcership role both as hapu and individuals which 

emphasises the imlate connection of their enviromnent to their universe to their 

whalcapapa lineage, their waima base and to their natural responsibilities as 
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Kaitiaki of the dominion of Ngati Hinelcura and Ngati Tutaki a Kooti me Ngati 

Tutaki a Hani and its surrounds .. 

2.6 The area affected will be further specified when appropriate research is 

available however it includes: 

a) The Rotoiti Block; 

b) The Rotoiti IB Block; 

c) The Rotoiti 5 Block/Te Arataukanihi; 

d) The Rotoiti 4 BlocldTokerau; 

e) Okataina Scenic Reserve; 

f) Rotoiti Scenic Reserve; 

g) Lake Rotoiti; 

h) The Waiti, Tawhakarere, Whangaikorea and Whakaruru Streams; 

i) The Bertram Block; 

j) The TokeraulOtaramarae Block; 

k) The Manupirua/Te Taldnga Block; 

1) The Kahurewa block; 

111) The Kaikokopu Block; 

n) Old Coach Road; 

0) The Haroharo Block; and 

p) Te Hapua. 
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3.0 NGATI HINEKURA 

"Koropupu ana te puna a Hinekura i Te Waiiti' 

Wbakapapa 

T AMA-A-TEKAPUA 

I 
KAHUMATAMOEMOE 

I 
TAWAKEMOETAHANGA 

I 
.UENUKUMAIRAROTONGA 

I 
RANGITIHI 

I 
KAWATAPUARANGI 

I 
PUGAO (1) 

I 
TAMAI<ARI 

I 
PUGAO (2) 

I 
HINEKURA 
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4.0 TE KEREME - THE CLAIM 

4.1 The Claimants' claim falls into the Rotorua Sub-District of the Central North 

Island (CN!) Inquiry of the Waitangi TribunaL 

4.2 This statements of claim sets out the Claimants' claims as they relate to this 

Inquiry of the Waitangi Tribunal and incorporate matters that are being 

traversed by close kin of the Claimants' who have also made claims in this 

Inquiry district paliicularly under the claims by Ngati Pikiao and Ngati 

Makino. 

4.3 The claims relate to: 

a) the alienation of lands and resources of the Claimants by the imposition 

and operation of the Native Land Court and its successors and the 

operation of the Thennal Springs Act and related legislation; 

b) the loss of land through the wrongful imposition of survey liens; 

c) Crown purchasing activities in the territories of the Claimants; 

d) the expropriation of management rights to geothennal resources; 

e) rivers and waterways; 

f) the enviromnental impacts of Crown management policies and practices 

to the detriment of the way of life of the Claimants; 

g) the continuing colonisation in the modem context of the Claimants by 

the process of privatisation and the sell down of crown assets; and 

h) other actions or omissions by the Crown that were and remain in breach 

of the principles of the Treaty ofWaitangi. 

4.4 The Claimants say that they are or are likely to be prejudicially affected by the 

Ordinances, Acts, Regulations, Proclamations, Notices and other Statutory 

Instruments, and the policies, practices, acts or omissions of the Crown, the 

particulars of which are set out in this Statement of Claim. 
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4.5 The Claimants further claim that all of the Acts, Regulations, Oi-ders, policies, 

practices and actions taken, omitted or adopted by or on behalf of the Crown . 

refen"ed to are and remain inconsistent with the tenns and principles of the 

Treaty of Waitangi. 
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5.0 PRINCIPLES OF THE TREATY 

5.1 Without limiting the Treaty the Claimants assert that the following are 

principles of the Treaty each of which they say is relevant to the present claim. 

Property 

5.2 A fundamental principle of the treaty is the protection and preservation of 

Maori property and taonga: [New Zealand Maori Council v Attorney-General 

[1994] 1 NZLR 513, PC, 517]. 

Custom 

5.3 A fundamental principle of the Treaty is the preservation of Maori custom 

including an ongoing distinctive existence as a people albeit adapting as time 

passed and the combined society developed [Taiaroa v Minister of Justice 

(umeported HC Wgn CP 99/94, decision McGechan J, 29 August 1994 at 

p69)J. 

5.4 Flowing from these two principles are the further principles: 

a) Maori were and are to be protected not only in the possession of their 

property but in their right to control such property in accordance with 

their own customs and having regard to their own cultural preferences 

[Motunui-Waitara Report2 ed. 1989 pSI] and 

b) to have protected their tino rangatiratanga being the full authority, status 

and prestige with regard to Maori possessions and interests: [Manakau 

Report, p67]. 

c) The preservation for Maori of their customalY title [Te Runanganui 0 

Te Ilea Whenua Inc. Soc. V Attorney-General [1994] 2 NZLR 20, CA 24: 

Oraleei Report p135]. 
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d) The requirement on the Crown to take active steps to ensure that Maori 

have and retain full exclusive and undisturbed possession of their culture 

[Orakei Report, pl35]. 

Good Government 

5.5 A fundamental principle of the treaty is that Maori are entitled to the benefit of 

good government. Such good government should exhibit itself in at least the 

following ways: 

a) Equal treatment by the law and by all Governmental Agencies (except to 

the extent necessary to redress past injustices and the results of that in 

which event more favourable treatment is appropriate). [Note the Labour 

Government Statement of 1989 - Principle ©]. 

b) Matters affecting Maori land should be detennined by Maori who should 

be pennitted to mamtain their own way of reaching agreements. 

[Taranaki Report pp281-282] 

c) Conditions that would enable Maori, despite settlement, not only to 

survive but to progress because of it [Muriwhenua Fishing Report, 

p194]. 

d) Maori would be and are now entitled to peace and law and order. 

[New Zealand Maori Council v Attorney-General [1987J 1 NZLR 641 

CA at 715 per Bisson 1]. 

e) Protection ofpat1icular Maori interests. [Manukau Report, p69]. 

f) A duty not to use any powers of compulsOlY acquisition of Maori land or 

resources without first consulting those Maori affected and without 

negotiating genuinely with them as to the purchase or, at least, paying 

proper compensation. [The Ngati Rangiteaorere Report pp47-48; 
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Te Runanganui 0 Te Ika Whenua Inc Soc v Attorney -General [1994] 2 

NZLR 20, CA at 24]. 

g) Aninability to avoid the Crown's obligations by any delegation of the 

Crown's duties under the Treaty. [Motunui-Waitara Report and the 

Manukau Report, p73]. 

Fiduciary Duty 

5.6 A fundamental principle of the treaty is that the Crown owes a fiduciary duty 

of good faith to Maori [Te Runanga 0 Wharekauri Rekohu Inc. v 

Attorney-General [1993] 2 NZLR 301, CA 305-306]. 

5.7 Such duty includes the obligations: 

a) To use any right of pre-exemption to protect Maori from excess 

purchases, and not to use it to stifle competition for Maori land so as to 

deprive Maori of a fair price; 

b) The duty not to use other unfair means when dealing with Maori; 

c) The obligation to abide by the Christian and traditional Maori values the 

treaty emphasised [The Te Roroa Report, p30]. 

Economic Protection 

5.8 Flowing out of the foregoing is the fundamental principle that the Crown owes 

a duty to protect preserve and promote the economic position of Maori. This 

includes: 

a) A duty on the Crown to ensure that Maori were and are left with 

sufficient land and other resources for their maintenance and support and 

livelihood and that each hapu maintained sufficient endowment for its 

foreseen needs [Orakei Report, p147]. 
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b) Such endowment is not just an endowment sufficient to survive but 

sufficient to profit and to prosper and includes the facility to fully exploit 

such land and resources [Muriwhenua Fishing Report~ p194]. 

c) Maori have a right to develop and expand such resources using modem 

teclmologies and are not to be consigned to those technologies known at 

the time of the Treaty: [Muriwhenua Fishing Report, p220; Ngai Tahu 

Sea Fisheries Report, pp253-254]. 

d) The Crown does not take advantage of the poverty of Maori, created at 

least in part by the Crown, to acquire land from Maori which Maori are 

selling just so the Maori can buy food to survive. 

Overriding Principles 

'5.9 An overarching principle of the Treaty is that the Crown should deal with 

Maori in an honourable and good faith way (the means), and should ensure the 

protection and prosperity of Maori as a people including their economic, 

physical, spiritual and cultural well being (the ends). 

5.10 Another overarching principle of the Treaty is that the Crown should remedy 

past breaches ill all but very special circumstances [New Zealand Maori 

Council v Attorney-General [1987] 1 NZLR 641, CA, 664-665]. 
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6.0 PRELIMINARY MATTERS 

6.1 The Tribunal has required the Claimants to file particularised statements of 

claim for the purposes of the Central North Island Inquiry of the. Waitarigi 

Tribunal. The particulars set out in this statement of claim are provided in 

response to the Tribunal's request, subject to the following provisos: 

a) the particulars are to assist with the TribUilal process by identifying 

issues at an early stage so as to enable the Crown to respond to the 

claims in a detailed and meaningful manner. However, the particulars 

are not and cannot be a complete statement of the grievances of the 

Claimants; 

b) the provision of particulars does not affect the Crown's obligation to 

fully disclose in good faith all infonnation relating to its dealings with 

the Claimants, nor does it affect the Tribunal's inquisitional role as a 

Commission of Inquiry; 

c) the Claimants consider that the Crown has a duty to participate on a good 

faith basis in this process. An objective of the particulars is to enable the 

Crown to identify at. the outset those claims that it considers are 

legitimate, so as to avoid Ulmecessary argUlnent. The Claimants have 

identified the particulars included in this statement of claim in good faith 

on the understanding that the Crown, as its Treaty partner, will act also in 

good faith in recognising such claims; and 

d) the provision of particulars does not in any way alter the position held by 

the Claimants that emphasises the illegitimacy of the Crown's 

presumption of sovereignty over the peoples and lands ofNgati Hinekura 

and Ngati Tutaki a Kooti me Ngati Tutaki a Hani. 

6.2 This statement of claim will follow the issues set out in the Tribunal's draft 

statement of issues as far as they are relevant to the Claimants' claims. 

However the headings that encapsulate these issues as set out in the draft 

14 



statement of issues have been adapted to align with the approach adopted by 

the Claimants. 

6.3 This statement of claim will also follow the memorandUm of directions of the 

Tribunal dated 1 st October 2004 which sets out a guideline for the amended 

statements of claim insofar as they are amenable to the approach adopted by 

the Claimants. There is a clear lack of specific infonnation in the technical 

reports concerning the Claimants and the claims they represent. Therefore the 

Tribunal's suggestion will be followed and reference will be made where 

relevant to infonnation concerning Ngati Pikiao and Ngati Pikiao Hapu and in 

particular to Ngati Rongomai, as evidence to support the Claimants' claims. 

Specific mention is made ofNgati Pildao and especially Ngati Rongomai given 

their close ldnship and land base ties with the Claimants. However, while the 

statements of claim propose to follow the Tribunal's guidelines in this regard, 

the Claimants claim that the prejudice they suffered at the hands of the Crown 

catmot be seen in compartmentalised isolation in accordance with each breach 

of the Treaty cOlmnitted by the Crown but rather the cumulative affect of such 

breaches has caused an overwhehning prejudice that the Claimants continue to 

suffer from to the present day. Therefore the prejudice suffered by the 

Claimants will be expounded in a separate section fi'om the alleged breaches of 

the treaty by the Crown to encapSUlate this cumulative affect. 

6.4 As such, the paragraphs that follow provide particulars of Crown acts, 

omissions, practices, and the resultant breaches of the natural rights of the 

Claimants as encapsulated by the principles of the Treaty. While each 

encroachment onto these rights is in itself representative of a deeply felt 

grievance, the cumulative effect of these encroachments is perhaps of more 

significance. These continuous and repeated breaches by and on behalf of the 

Crown and its continuing failure to honour obligations and duties has 

compounded the detrimental impacts that the Claimants and others of their 

tribal kin have had to contend with over time. 
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6.5 The particulars, while by no means exhaustive, highlight ~he continual and 

repeated attempts by the Crown to encroach on and diminish Te Tino 

Rangatiratanga of the Claimants and their Mana Taketake guaranteed. by 

Te Tiriti 0 Waitangi. As such they will provide a flavour of the manner in 

which the Crown acted. 
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7.0 TE KOOTI TANGO WHENUA - THE LAND 

TAKING COURT 

Breach 

7.1 The Crown breached the Treaty of Waitangi by facilitating the fragmentation 

and alienation of the Claimants' lands through the Native Land Court. The 

Crown established the Native Land Court: 

a) For the purpose of applying Pakeha concepts of land tenure; 

b) With the practice of applying Pakeha rules of procedure; 

c) With the practice of applying Pakeha concepts of succession; and 

d) With the effect of taking away from Maori self detennination of matters 

affecting their own land 

All contrary to: 

i) Maori custom; 

ii) Tino rangatiratanga; and 

iii) Tikanga and the principles of what is tikanga. 

Particulars 

The Native Land Acts 

7.2 The Crown enacted the Native Land Acts for the primary purpose of defeating 

chiefly authority and the traditional iwi and hapu system of land tenure and 

management in order to facilitate the alienation of Maori land for the purpose 

of colonisation. 

7.3 The Native Land Acts wrongly provided that customary title could only be 

recognised by way of individual interests in land and failed to provide for land 

to be held corporately by iwi or hapu in accordance with Maori custom. 
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7.4 The Native Land Acts imposed unnecessary cost burdens on Maori which 

inevitably lead to the alienation of land. 

Imposition of Native Land Court on the Claimants 

7.S The Crown imposed the Native Land Court system on the Claimants contrary 

to the Claimants' express wish that their lands not be subject to the jurisdiction 

of the Native Land Court. 

7.6 Consequently, the Claimants were forced to participate in the Native Land 

Court process and lost land as a result of wrong detenninations of the Native 

Land Court, the imposition of court and survey costs and the individualisation 

of title. 

7.7 Between 1872 and 1896 the Claimants and other Arawa steadfastly opposed 

the operation of the Native Land Court and sales, leases, surveys and roading 

within the Claimants' rohe. 1 

7.8 Between 1875 and 1896 the Native Land Court detennined title to blocks 

situated within the Claimants' rohe including; Rotoiti IB; Waitahanui; 

Tahi.l11aroa; Whakarewa and Otamarakau. 

Crown Strategy of "Conquest by Purchase" and Improper Influence 

on the Native Land Court 

7.9 Between 1872 and 1896 the Crown implemented a strategy of "conquest by 

purchase" of the Claimants in order to defeat the Claimants ' opposition to the 

Native Land Court, sales, leases, surveys and roads. As part of this strategy the 

Crown entered into agreements with Maori other than the Claimants for the 

purchase and lease of land within the Claimants' rohe, paid advances 

("tamana") in respect of such agreements, encouraged Maori to enter into 

leases with settlers prior to title being investigated by the Native Land Court, 

I Judith Binney 'Encircled Lands' Part 2 pp2711284 
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and encouraged Maori to undertake surveys and apply to the Native Land 

Court for title in respect of land within the Claimants' rohe.2 

7.10 The Crown suspended the operation of the Native Land Court in the Central 

North Island and Bay of Plenty between 1873 and 1878 by Section 4 of the 

Native Land Act 1867 in order to force Maori to treat with the Crown only in 

respect of possible leases and sales and to shut out private purchasers and 

lessees. 

7.11 The Crown's strategy forced the Claimants to participate in the Native Land 

Court against their wishes as both claimant and counter claimant in order to 

protect their lands. 

7.12 Between 1872 and 1896 the Crown agents' strategy improperly influenced the 

outcome of title determinations by the Native Land Court. 

Native Land Court Process Unfair and Prejudicial 

7.13 The Native Land Court's process was unfair and prejudicial to the Claimants: 

a) The Native Land Court comprised judges who had insufficient training 

and experience and were biased against some of the Claimants' rangatira. 

b) The Native Land Court imposed a complex adversarial process without 

providing proper representation for the Claimants in respect of any of 

their appearances. 

c) The Native Land Court failed to give adequate notice of hearings to the 

Claimants. 

d) The Native Land COUli hearings were invariably held at inconvenient 

venues and at inconvenient times of the year which impeded the ability 

of the Claimants to fully participate in hearings. 

2 Judith Binney 'Encircled Lands' Part 1 pp295/299 
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e) The Native Land Court failed to adequately investigate and grant 

applications for rehearing by the Claimants. 

Native Land Court Decisions Contrary to Evidence and Law 

7.14 The Crown failed to ensure that the Native Land Court made correct 

detenninations of customary interests in the Claimants' land. 

7.15 The Native Land Court's decisions were at times contrary to the weight of 

evidence presented to the Court which supported the Claimants' interests. 

7.16 The Native Land Court's decisions were at times contrary to the correct 

approach to detennining customary interests. 

7.17 The Native Land Court recognised fee simple interests only in land and failed 

to recognise lesser interests in land such as usufructuary rights and licences as 

a result of which the Native Land Court elevated the claimed interests of other 

Maori in the Claimants' land from usufructuary rights or licences into fee 

simple interests. 

7.18 The Native Land Court wrongly favoured loyalist iwi who embraced the 

Native Land Court process and the Crown's agenda of settlement. In particular 

the Native Land Court favoured iwi who initiated surveys and applications to 

the Court and who had treated with the Crown by way ofleases and sales. 

Costs of Native Land Court Process 

7.19 The Native Land Court gave rise to substantial costs to the Claimants resulting 

in the loss of the Claimants' land. 

7.20 The Native Land COUli imposed substantial Court costs on the Claimants 

whether or not they were willing participants in the Court process.3 

3 Fraser pp 162-163 
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7.21 The Native Land Court required an unnecessarily high standard of surveys and 

imposed survey costs on the Claimants. The Claimants did not need land 

surveyed as they did not intend selling land and only sought confmnation of 

their title. 

7.22 The Native Land Court arbitrarily assessed low values of the Claimants land 

for the purpose of defming Crown interests in the Claimants' land in lieu of 

survey liens. 

Effect on Individualisation of Title 

7.23 The individua1isation of the Claimants' land resulted in the fragmentation of 

ownership, the unnecessary partition of land and prevented the traditional iwi 

or hapu system of land tenure and mariagement. This typically resulted in 

uneconomic land holdings which were either impractical to develop or which 

were ultimately alienated. 

Inadequate Safeguards 

·7.24 The Crown failed to implement adequate safeguards to protect hapu and iwi 

from the actions of a minority of owners. 

7.25 The Crown failed to implement adequate safeguards to protect hapu and iwi 

fro11110ss of land through fraud. 

Crown's Failure to Remedy Errors of the Native Land Court Process 

7.26 The Crown failed to take steps within its powers, whether by legislation or 

otherwise, to remedy errors of the Native Land Court which had caused 

prejudice to the Claimants. 

Facts 
a) Before the 1860's the interior of the region occupied by the tribes of the 

Arawa waka was relatively little touched by direct contact with the 
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outside world, but nevertheless was greatly affected by the musket wars 

of the 1820's and advent of trade and settlement on the coast.4 

b) Edward Shortland, Protector of Aborigines, was stationed at Maketu 

from 1843, residing where he was invited by local Rangatira. When he 

sought to buy land for a church mission station he became aware of the 

complexity of customary claims in the area - of the pre-1820's 

occupants, of toa from other Arawa hapu who assisted them to reoccupy 

in the 1830's, of occupation versus the mana of those who gave the right 

to occupy and of the multiple and complex relationships inthe region.5 

c) The Arawa leaders about Maketu and Rotoma initially cooperated with 

Shortland and later with T H Smith, the first Resident Magistrate in the 

area, in the settlement of disputes with local Pakeha and even amongst 
, 

themselves. Rota Rangihoro of Ngati Makino was made an Assessor of 

the Resident Magistrate's court at Maketu in the late 1850's and reported 

regularly to Smith, now Assistant Native Secretary. In 1986 Te Mapu 

Te Amotu was appointed chainnan of the officially- recognised mnanga 

at Rotoiti under Governor Grey's Ne,,:, Institutions.6 

d) Though Te Arawa cooperated with the Crown officials, this was by no 

means a relinquishing of their tribal autonomy. 

e) By the 1860' s the district had attracted increasing interest from settlers 

and the Crown, Maketu had continued to grow and was described as a 

little township, occupied by a nmnber of traders and by several sections 

of Arawa, moving between it and their residences at the lakes inland. 

Arawa work parties on their own initiative and partly on government 

contracts, had bridged most rivers and creeks and constmcted roads 

between Ohinemutu and Maketu and the latter became a port town with 

two hotels, a Native School, a telegraph office, stores and a church. 

4 Alan Ward "Ngati Pikiao Lands: Loss of Ownership and Control" Doc A9, p13 
5 Doc A9, Ibid p14 
6 Doc A9, Ibid p14 
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Tourists were beginning to enter the region and local Maori provided 

accommodation, ferry services, transport, food and guides.7 

f) Road building in the district had been accompanied by trigonometrical 

surveys conducted by government with. general Arawa agreement and it 

was in this context that the Native Land Court began to be applied in the 

region. 

g) Section 25 of the 1856 Act required that applications to the court be 

accompanied by survey of the land by a licensed surveyor and by distinct 

marking of boundaries on the land. This was a costly requirement 

h) The large iwi within the Arawa confederation included Ngati Whakaue 

and Ngati Pildao - the fonner based around Rotorua the latter around 

Rotoiti, Rotoehu and the other adjacent lakes, but both with land at 

Maketu. Consequently when blocks near Maketu came before the land 

court there was inevitably claims by sections of either group with 

consequent tensions between the two groups being a feature of 

relationships during this time. When the Otamarakau Block came before 

the land court for instance, the surveys and applications aroused tension 

between Ngati Whakaue and Ngati Pildao to the point of threatened 

violence, and Donald McLean (the Native Minister) ordered the court to 

adjoum.8 

i) As a consequence the Arawa leaders began to press for a different 

approach to land transactions: 

7 Doc A9, Ibid p32 
8 Doc A9, Ibid p34 

"The leading chiefs of the Arawas, having discovered that no 

settlement of land was likely to be effected through the lawfully 

constituted Court, and dreading that the Maori heartburning, 

keenly felt by the Hawkes Bay Natives in consequence of their 

entanglement by runholders, mortgates, etc would extend itself to 
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the Arawa country, forwarded petitions to Government in 1871 

and 1872, praying that some system be adopted by which the long­

pending vexed question of Arawa titles to land might be settled,,9 

j) The system they particularly sought was the right to determine land titles 

themselves through tribal runanga. Wiremu Hikairo of Ngati 

Rangiwewehi, an Assessor of the Native Land Court, presented 

proposals of this kind to Colonel Haultain's 1871 inquiry into the Native 

Land Acts. Citing cases at Maketu he was particularly concerned that an 

application by one right owner could drag the whole of the community 

into court. He proposed that hapu boundaries be decided by runanga, 

and ratified by the court. He also suggested "Kaiwhakawa Komiti" for 

each land court district to make prior inquiries to ensure that all 

interested parties be infonned about claims, and to ensure that judges be 

infonned about all interested patties. Many tribes created runanga in 

anticipation of the bill. 10 

k) The bill failed for want of support and was ultimately withdrawn by 

McLean because of settler opposition that it would reinforce Maori 

authOlity and undennine the Native Land Court. The alternative system 

that was developed in 1873 was one where tribal leaders in conjunction 

with District Officers were appointed to assist the land court. The 

system did not work because of distrust on the part of Maori owners and 

dissonance between crown officials and the court. 11 

1) Late in 1872 the Te Arawa Chiefs, Wi Maihi, Pokiha and Hapeta 

petitioned Parliament, seeking a halt to land sales. They reiterated the 

long-held Te Arawa desire to lease rather than sell their lands. This 

petition appears to have been ignored. 12 

9 Doc A9, Ibid p35 
10 Doc A9, Ibid p35 
II Doc A9, Ibid p36 
12 David Almstrong "Ngati Makino and the Crown 1880-1960" Doc A4, p46 
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m) Tensions between tribal groups continued with the Anned Constabulary 

brought in on at least one occasion to disann a Maori tatia in 1873 and 

order the surveyors off the land. 13 

n) The Native Lands Acts, and in particular the Native Lands Act 1873, 

facilitated individual dealing and facilitated Crown purchase of Arawa 

lands and in particular the Claimants' lands. Notably: 

i) The Native Lands Act 1862 abolished Crown pre-emption and 

pennitted direct purchase by p11vate individuals. 

ii) The Native Lands Act 1865 created a European-style Native Land 

Court which aimed to ascertain customary ownership and convert it 

into an alienable freehold title. 

iii) The Native Lands Act 1862 s 13 and Native Lands Act 1865 s 25 

required that blocks of land coming before the Court be properly 

surveyed. The Native Lands Act 1865 ss 38,68 and 71 made clear 

that the cost was to be paid by the Maori owners alone. 

iv) The Native Lands Act 1865 s 68 allowed the Native Land Court to 

withhold the Crown grant until survey charges had been paid and 

similar provisions were included in all subsequent Maori land 

legislation. 

v) The Public Worlcs and Immigration Amendment Act 1871 s 42 

pemritted the Crown to advance purchase negotiations in special 

circumstances even when it had not passed through the Court. The 

Land Purchase Department interpreted those special circumstances 

very liberally to allow negotiations in the Claimants' territory 

whenever expedient in the 1870s, even while the Native Lands 

Acts were suspended. 

13 Doc A4, Ibid p36 
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vi) From the Native Lands Act 1862 s 28, there was provision for the 

Crown to pay the survey costs and recover that expenditure from 

the owners. The Native Lands Act 1873 s 39 required Maori to 

guarantee that the survey costs would be paid either in cash or by 

transferring land to the Crown and s 73 empowered the Court to 

define a pOliion of the land to be transferred to the Crown to 

discharge all fees owing in respect of that land, or any other land 

owned by the same persons or tribe. 

vii) The Native Lands Act 1867 s 4, reiterated in the Native Lands Act 

1873 s 6, allowed the Crown to prevent the operation of the Native 

Land Court by suspending the Native Lands Acts in proclaimed 

regIOns. 

viii) The Native Lands Act 1873 s 47 required all owners holding a 

customary interest to be listed on the memorial of title as tenants in 

common holding such shares as the Court detennined. Customary 

communal ownership was thus fragmented into numerous 

individual shares. 

ix) The Native Land Amendment Act 1877 s 6 entitled the Crown to 

apply for the Court to partition out the shares purchased by the 

Crown, dividing blocks into those held by the Crown and 

non-sellers. This avoided the 1873 Act's protective provision that 

all owners had to approve a sale. 

x) The Crown used legislation to privilege itself in the purchasing 

process, especially in the Government Native Land Purchases Act 

1877 which empowered the Crown to prohibit private purchasing 

in any block in which the Crown had begun purchase negotiations. 

xi) The Native Land Act Amendment Act 1878 s 7 allowed land to 

be transferred directly to private surveyors to meet survey debts. 

26 



xii) The Native Land Court Act 1894 s 66 permitted the addition of 

interest on survey liens, up to a maximum of 5% per annum for 5 

years. 

0) Henry Sewell Attorney-General when both the 1862 and 1865 Land 

Acts were passed remarked that the object of the Acts was two-fold: 

"to bring the great bulk of the lands in the northern island which 

belonged to the natives, and which, before the passing of the Act 

were extra commercium - except through the means of the old 

land purchase system, which had entirely broken down- within the 

reach of colonisation. The other great object was, the 

detribalisation of the natives - to destroy, if it were possible, the 

principle of communism which ran through the whole of their 

institutions, upon which their social system was based, and which 

stood as a barrier in the way of all attempts to amalgamate the 

native race into our own social and political system. It was hoped 

that by the individualisation of titles to land, giving them 

individual ownership which we ourselves possessed, they would 

lose their communistic character, and their social status would 

become assimilated to our own ". 14 

p) Once an individual had made an application to the COUli a costly process 

was set in motion which required all those claiming interests to appear 

and defend their claims. Provisions were made in the Acts for blocks of 

over 5,000 acres to be vested in tribes, but tIus was rarely, if ever, 

adopted by the Court. 15 

q) The Court in its early days awarded blocks to ten or fewer rangatira, 

irrespective of the number of customary owners. It was often alleged 

that these 10 chiefs were supposed to act as tmstees for the whole body 

14 David Armstrong "Te Arawa Land and Politics" Doc A45, p89 
15 Doc A45, Ibid p89 
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of owners, but this was not recognised by the law and the rangatira 

became absolute owners and were awarded Crown titles. 

r) Fees charged by the Land Court were also onerous especially for 

subsistence producers with limited involvement in commodity exchange 

transactions. During the first years of its operation the Court required 

not only an initial fee of £1 by each. party, and a similar payment by 

counter claimants, but also a payment of £1 by each party for every day 

of the Court's time. 16 

s) hl 1871 the disquiet around fees was further illustrated when Hoani 

Tulcuram, Petera Te Pulcuatua, Matene Te Huaki and all the Arawa wrote 

to McLean complaining about the costs of the Court, confusion over 

surveys and their lack of understanding of court processes because the 

Land Laws had not been translated. 17 

t) Clarke later made inquiries about survey charges and found that the 

Te Arawa complaints were justified. He recOlmnended that District 

Surveyors be appointed by the Government in order to reduce costs and 

trouble. 18 

u) The Stout Ngata Commission noted the lands located around Lakes 

Rotoiti, Rotoehu and Rotoma were owned primarily by Ngati Pilciao. 

They thought this land the most valuable in Rotoma. However, they 

reported that the titles were in an 'unsatisfactory position' because ofthe 

length of time taken in the Native Land Court for the investigation of 

title to be completed. The partitioning of the Taheke and Rotoiti blocks 

was still incomplete and costly surveys· were also required before the 

titles could be finalised. 19 

16 Doc A45, Ibid p91 
17 Doc A45, Ibid p93 
18 Doc A45, Ibid p96 
19 Young et al "Rotorua Twentieth Centmy Overview" Doc A79, p61 
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The Fenton Agreement, the Thermal Springs Acts and the Native 

Land Court 

v) As a consequence of these tensions and difficulties various Arawa iwi, 

including the Claimants, prevented the Native Land Court from 

conducting investigations of title within their traditional boundaries?O 

w) Furthermore the sittings of the Maori LaIid COUli before 1880 had 

serious impacts on the Claimants' way of life. In particular: 

i) Matata, Maketu or Rotorua were the usual venues for nUlnerous 

land court sittings, and thus travelling to them subjected 

prospective claimants and counter claimants to the disruptions that 

accompanied sittings and to major disruptions in the conduct of 

their way oflife?' 

ii) The protracted hearings placed pressure both on the tangata 

whenua and the Claimants who travelled £i.-om inland.22 

x) On 25 November 1880 the Crown and certain Arawa rangatira entered 

into an agreement known as the Fenton agreement.23 

y) The Claimants were not involved in the negotiations leading to the said 

agreement, did not sign it and were at no stage consulted about it. 24 

z) Purportedly glvmg effect to the said Fenton agreement, the Crown 

enacted the Thennal Springs District Act on 24 September 1881.25 This 

20 Report by Herbert Brabant, May 1881, cited Kathryn Rose, "The Fenton Agreement and Land 
Alienation in the Rotorna District in the Nineteenth Century" Doc A70, p115 
21 Kukutai, Pool et al "Central North Island Iwi: Population Patterns and Trends" Doc A44, p53 
22 Doc A44, Ibid p53 
23 Kathryn Rose "The Fenton Agreement and Land Alienation in the Rotorna District in the Nineteenth 
Century" Doc A 70, p75 
24 Doc A 70, Ibid p75 
25 Doc A70, Ibid p75 
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Act was subsequently amended by the Thennal Springs Amendment Act 

1883.26 

aa) Section 2 of the Thennal Springs District Act 1881 enabled the Crown to 

proclaim districts within which "there are considerable numbers of the 

ngawha, waiariki, or hot or mineral springs, lakes, rivers or waterways". 

bb) The Preamble to the Thennal Springs Act 1881 stated: 

Whereas it would be advantageous to the colony, and beneficial to 

the Maori owners of the land in which natural mineral springs and 

them1a1 waters exists, that such localities should be opened to 

colonization and made available for settlement: And whereas it is 

expedient that powers should be given to the Governor enabling 

him to make arrangements for effecting that object ... 

cc) Section 3 of the said Act prohibited private negotiations within the said 

proclaimed areas. 

dd) On 27 October 1881 an area of 646,000 acres was proclaimed under the 

Thennal Springs Act 1881.27 

ee) The proclaimed area included substantial sections of the rohe of the 

Claimants.28 The precise extent of the Claimants' lands affected cannot 

be clarified until the necessary mapping is completed. 

ff) The Fenton agreeni.ent led directly to numerous investigations of title to 

blocks of land by the Native Land Court in the Rotorua region, including 

blocks within the rohe of the Claimants.29 

26 Doc A70, Ibid pIll 
27 Doc A 70, Ibid p97 
28 Doc A 70, Ibid p98, fn 
29 Doc A70, Ibid pl15 
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gg) Investigations of title to blocks within the rohe of the Claumints, and to 

which the Claunants sought, or were awarded interests included, but are 

not limited to: 

i) Taheke block (west ofRotoiti) which was divided into three main 

blocks plus two smaller ones for an urupa and a school site; 

ii) Paengaroa North (Kaituna River) 739 acres which was divided 

among 352 owners with lots of between 14 and 50 acres to each of 

the seven main Ngati Pikiao hapu and a swamp (400acres) being 

awarded to all the owners; 

iii) Waione Block of 6,780 which was divided into four pOliions; 

iv) Okataina area which was divided into three portions; 

v) Paehulahula Block which was divided into two portions; 

vi) Rotoma Block which was divided into two portions; 

vii) Te Tautara area which was divided UltO two portions; and 

viii) Te Rotoiti 25,000 acres, much the largest block along with 

Te Taheke which was divided into 12 pOliions like slices of a pie 

radiating around Rotoiti. 30 

hh) The subdivisions reflected ulter-hapu rivalries and either the cOUlis 

confmnation of divisions agreed among the Claunants or its arbitration 

when they did not agree. The complex process resulted in appeals over 

the Waione Block. Waione had been awarded to Ngati Pikiao but Ngati 

30 Loveridge "The Most Valuable of the Rotorua Lands: Alienation and Development in the Ngati Pikiao 
Blocks 1881-1960" Doc A6, pp27-32 and maps pp21-26 

31 



Tarawhai appealed and Waione was portioned between Ngati Pikiao and 

Ngati Tarawhai by the Native Appellate Court in 1908.3! 

ii) Adjustments were made within and between the subdivisions of Rotoiti 

and Okataina. A list of owners and their respective shareholdings in the 

title, was detennined for each of the blocks. Thus the process reflected 

not only a detennination of boundaries as between iwi, and between 

hapu, but a listing of individual owners, according to the long-standing 

requirements of the Native Land Acts.32 

jj) Investigations of title by the Native Land Court within the Arawa region 

had the following consequences for all Arawa iwi, including the 

Claimants: 

i) Abandonment of cultivations, resulting in less food;33 

ii) Substantial direct and indirect costs;34 and 

iii) Surveys.35 

Ide) The calculation and apportiomnent of survey liens imposed substantial 

costs on non-sellers within a block. 

11) Land Court hearings were often very burdensome and expensive for the 

Claimants, forcing the Claimants to relocate themselves for the hearings, 

and burdening them further with substantial food and accommodation 

costs and court fees. 

nun) The process of the land cOUli was divisive and caused enonnous conflict 

for the Claimants in many respects: 

31 Alan Ward "Ngati Pikiao Lands. Loss of Tribal Ownership and Control" Doc A9, p60 
32 Doc A9, Ibid p60 
33 Kathryn Rose "The Fenton Agreement and Land Alienation in the Rotorua District in the Nineteenth 
Centmy" Doc A70, p120 
34 DocA70, Ibid p121 
35 Doc A70, Ibid pp121; 274-78 
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i) All members of Ngati Pikiao were connected by whakapapa, and 

all could relate to several hapu (through two parents, four 

grandparents etc). All could trace descent from the same 

eponymous ancestors including Tamatekapua; Kawatapuarangi; 

Pikiao or Waitaha -a-Hei. Whether they chose to claim from the 

most remote ancestor or a more slightly proximate one depended 

upon whether they wanted to emphasise their cOlmnonality or their 

distinctiveness. The court process failed to recognise this. The fact 

that people could connect to more than one hapu did not mean that 

they would asseli randomly in all interests. Everyone had a 

primary hapu identification and primary hapu had particular 

obligations to manaaki particular areas of land. There was a system 

of reciprocal obligations in place, and boundaries on the ground did 

not have the pre-eminence that they assumed in later court 

hearings. 

ii) The availability of the court process itself provided the incentive to 

divide fonnally customary estates wherein rights had not 

previously been sharply divided. One witness said that the falling 

out within Ngati Pikiao over the Rotoiti Block was not really over 

the "take" of each group, but rather over the "rohe" that is the rigid 

boundary lines required by the court process.36 

iii) Once applications with the cOUli were lodged, obligations to meet 

survey costs and court fees intensified the need to secure court title 

to a pOliion of land. 

nn) The process of the cOUli created tension amongst and within Ngati Pikiao 

hapu because applicants to the court perceived the advantage in being 

first before the court. By the 1900 these tensions had become acute and 

Ngati Pikiao hapu were much more aware of their separate interests and 

36 Tom Bennion "Relations between Ngati Makino and other Hapu ofNgati Pikiao in the 19th Century" 
Wai 46, Doc M-16, ppl-3 
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less willing to rely on the traditional ties with other hapu to ensure that 

they were included in particular blocks. The fragmentation of interests 

in the Rotorua case was extreme and commented on in exasperation by 

the court.37 

00) During the hearing splits even began to appear within hapu. Ngati 

Hinekura's claim threatened at one point to fragment into whanau 

claims, but the court blocked this by imposing a time limit for new 

claims. The court itself described the divisions as 'riri whanaunga' .38 

pp) The Rotoiti example shows that while land court processes were able to 

give a place to some of the complexity of Maori customary right-owning 

and social relationships, it also introduced huge modifications to the 

customary pattern. 

i) It put sharp surveyed boundaries between hapu who were inter­

related and interacted with one another across their various primary 

village and cultivation areas; 

ii) It converted the various kinds of customary rights into shares in a 

title to Maori freehold land. The incidents of such title were in 

many respects very different from the incidents of customary title; 

subject to celiain statutory controls, they included the right in each 

individual to severally alienate his or her share in the title; and 

iii) There was no ability to distinguish between the primary rights of 

the hapu tuturu of the land, and of those rights holders admitted by 

aroha arrangements.39 

qq) By 1895, partition, and the listing of individual names in the title 

together with their respective shareholdings, were established practices. 

37 Wai 46, Doc M-16, Ibid piO 
38 Alan Ward "Ngati Pikiao Lands: Loss of Tribal Ownership and Control" Doc A9, p63 
39 Doc A9, Ibid pp63-64 
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The policy of the Crown to individualise Maori titles was abetted by the 

aspiration of sections of the rights owners to deal in land or develop land 

'independently' of the tribe. The kinds of titles created in Ngati Pikiao 

traditional land gave all legal authority to the named owners of various 

blocks (subject to statutory controls) and none to the tribe as a whole.40 

IT) Hearings were long and arduous for the Claimants and resulted in 

foreign, individualised and fragmented title. The Haroharo block went 

before the Native Land Court on 24 August 1914 under the Native Land 

Act 1909. The hearing was before Judge Browne. Title was not ordered 

IDltil 23 March 1917 where 5323.00000 shares were awarded to 555 

owners.41 

ss) The lands administered by the Rotoiti 15 Trust are situated to the 

southeast of Lake Rotoiti, and are divided into three separate locations. 

They highlight in their management the ongoing problems of 

fragmentation that have beset the peoples of Ngati Hinelcura and Ngati 

Pikiao. 

tt) The largest area, ilmnediately southeast of Lake Rotoiti stretches almost 

to Lake Tarawera ill the south. A second smaller area is situated on the 

south-eastern side of the Tarawera Forest. The remainder is a piece of 

land leased from the Crown, and situated ilmnediately to the south ofthe 

Tarawera Forest The lease was negotiated in exchange for an area of 

Rotoiti 15 land which the Crown now leases as scenic reserve.42 

uu) One of the main blocks in Rotoiti 15 is Rotoiti 14 which was created in 

March 1970. Its constituent blocks were Pukearuhe and Hingarae, with 

some 30 subdivisions of the Haroharo; Haumingi; Okataina and Waione 

40 Doc A9, Ibid p64 
41 LHAD, Haroharo Block History 
42 Eileen Whitehead BalTett "The Rotoiti 15 TlUst" Doc A8, p3 
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blocks.43 The original titles to these lands had all been investigated by 

1908, but some of the blocks were not surveyed until after that date.44 

vv) Subdivision of the blocks had largely occurred in the period 1920 to 

1950. Okataina 3B the largest of the subQivisions to be included in 

Rotoiti 14, covered nearly 3289 acres but Hingarae, the smallest block 

was only 4 acres 3 roods 2.5 perches.45 

ww) The application for the amalgamation of the blocks was submitted by the 

Deputy Registrar with 11 owners listed in support, including Kepa Ehau, 

Pokiha Hemana, Heta Waretini, Michael Tutere Hohepa, Wirihana 

Waaka, Te Mapu 0 te Rangi Morehu, Richard Vercoe, Rangi Hunuhunu, 

Maruao Takuira and llmtapu Kingi. The application did not give their 

hapu affiliations nor indicate which blocks the applicants had interests in. 

xx) The application was on the basis that the lands could be better worked as 

a single unit under common ownership. This application came almost 

100 years after the introduction of the Native Land Court into the 

Claimants' domains. It is ironic that under traditional tribal ownership 

the land would have effectively remained a single unit under common 

ownership from the first and the cost and effort of subdivision and 

subsequent re-amalgamation could have been entirely avoided. 

yy) Simultaneously with the creation of Rotoiti 14 and the Rotoiti Trust, the 

Court made provision for the Responsible Trustee if so approached by 

Her Majesty the Queen (Lands and Survey Department) to conduct an 

exchange of anyone or more of the lands in the second schedule hereto 

for lands offered by the crown. The lands in the second schedule were 

all those parts of Rotoiti14 which bordered the eastern side of the 

43 Doc AS, Ibid 
44 Doc AS, Ibid p3 
45 Doc AS, Ibid p3 
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Okataina Scenic Reserve. The Responsible Trustee was the Trust 

Department of the New Zealand Insurance Company.46 . 

zz) The Land court minutes record that the Crown had indicated two weeks 

prior to the amalgamation hearing of Rotoiti 14, that it wanted to obtain 

these listed lands "for public purposes as a Scenic Reserve, by 

acquisition of the fee simple".47 However the owners made itplain that 

they were not interested in selling. The COlmnissioner of Crown Lands 

therefore instructed that all other possible means of acquisition be 

investigated. 

aaa) At the court hearing of the Rotoiti 14 amalgamation the Departrnent of 

Lands and Survey on behalf of the Crown, filed a notice requesting that 

the proposed tenns of the Trust be amended to allow for an exchange of 

lands. It asserted that the exchange of crowli land for lands of the trust 

could be beneficial to· the Maori owners as being suitable for 

afforestation purposes. The Counsel appearing for the Deparhnent of 

Lands and Survey was unable to give any indication what Crown lands 

might be offered.48 

bbb) Barely a year after the creation of Rotoiti 14, all the lands bordering the 

Okataina Reserve to the east comprising some 2670 acres plus all of 

Okataina 12 to the west and north of the Reserve another 5282 acres 

were tr'ansfelTed to the Crown. In exchange the owners were given 

Ruawahia 10, lmown as the Matakite Dome, and Matahina 10. Under a 

new order issued from the court on 9 July 1971, these two areas totalling 

some 7000 acres were amalgamated with the remainder of Rotoiti 14 and 

Rotoiti 15 came into being. The exchange thus appears to have resulted 

in a loss of some 900 acres on the part of the owners.49 

46 Doc A8, Ibid p20 
47 Doc A8, Ibid pp20-21 
48 Doc A8, Ibid p21 
49 Doc A8, Ibid p22 
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ccc) The Rotoiti 15 Trust was vested in the New Zealand Insurance Company 

as Responsible trustee under section 438 of the Maori Affairs Act 1953. 

As had been the case with Rotoiti 14 it was again the Responsible 

Trustee who had effective control of the affairs of the Trust again with 

no statutory obligation to consult the advisory trustees. 

ddd) Only 10 owners of the Rotoiti blocks were present in the Court when the 

trust was established. A proposal to lease the lands was promulgated at 

the same time. Tasman Pulp and Company would lease Rotoiti 15. This 

company was already exploiting the Tarawera Forest area and through 

the proposed arrangement acquired a much more compact area of 

operations by adding Matakite Dome and the fonner Matahinf!. 10, than it 

would have done if the afforestation area stretched westward into 

Okataina 12. With its processing plant being situated at Kawerau,the 

new block configuration was patently more convenient for Tasman, who 

would thus stand to improve profits by trimming costs.50 

eee) Government policy in the early 1960's and early 1970's became strongly 

focused towards bringing idle Maori land into production through 

afforestation schemes. The Bay of Plenty was particularly targeted with 

the preferred method of achieving the goal being the amalgamatio11 of 

blocks and the creation of trusts in order to permit large- scale planting 

of exotic trees. 51 

fff) County councils in the regIOn were also active promoters of the 

Governm~ents policy to increase their rates takings from Maori land. 

ggg) The Crown, likewise, was able to add substantially to the Okataina 

Scenic Reserve under the new arrangement, satisfying lobby groups such 

as tl1e Forest and Bird Protection Society and the tourism sector. They 

50 Doc A8, Ibid p23 
51 Doc A8, Ibid p61 
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also stood to gain from the indirect profits to the Company which would 

have a correlating increase in forestry revenue. 52 

hiill) The benefit to the owners from Okataina 12 and Rotoiti 14 was not as 

obvious. Their land area diminished by some 900 acres and while the 

arrangements concluded in the creation of Rotoiti 15 may have 

consolidated the forestry company's interests into a more compact 

geographic area, they did not consolidate the owners' interest in a similar 

fashion. 53 

iii) Owners had no real control of Trust management and administration 

prior to the 1992 amendments to the Ture Whenua Maori Act. Their role 

was merely advisory through the advisory trustee provisions. Provision 

for owner participation has improved since 1992 but still relates more to 

control of financial resources than control of the land itself. Even in the 

area of financial management, they are limited by the power of the Maori 

Land Court which can intervene ifit sees fit.54 

The Alienation of Taheke - The Bertram Block 

jjj) The Taheke block originally occupied more than 15,000 acres, more than 

half of which was taken up by the Okere and Taheke 3 blocks in the west 

and nmih. 

ldde) In 1913, Arthur Wallace offered to purchase 560 acres of the Taheke 2 

block for its Government valuation. 55 

lll) At a subsequent meeting of owners, considerable discussion. took place 

and a motion to adjourn for one month was defeated. The meeting voted 

in favour of the sale.56 

52 Doc A8, Ibid p23 
53 Doc A8, Ibid p23 
54 Doc A8, Ibid p62 
55 Loveridge, Wai 550, Doc A2, p130 
56 Wai 550, Doc A2, Ibid 
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111111111) Wallace's solicitor made comment that two of the owners named, who 

approved the motion, were not residents of the district, nor had they ever 

resided in the district, nor had their parents.57 

nun) Upon subdividing the block, it was discovered that Wallace's portion 

contained 632 acres and not 560. The price was raised automatically to 

accord with the extra land58 without consultation with the owners as to 

the sale of the extra 72 acres. 

000) The price charged Wallace made no provision for the paying of survey 

charges on Taheke 2 that were required for the transaction.59 

ppp) Wallace then set about acquiring a 300 acre portion of the Mourea 

Papakainga 3 block adjacent to his part of Taheke 2. Though the. land to 

be acquired did not itself contain any thermal springs, the transaction 

was discovered to be restricted under the Thermal Districts Act 1910 

because of the presence of the Tarata hot springs on the block60 

qqq) Wallace assisted the owners in their efforts to lift the restrictions so his 

acquisition could proceed. 61 

rrr) In 1916 these restrictions were lifted and a new application could be filed 

for a 111eeting of the owners to consider Wallace's proposal. 62 

sss) The meeting would only consent to a 42 year lease, with the first four 

years to be rent free while Wallace put down good English grasses on the 

land. The transaction was approved by the Waiariki Board at the end of 

1916.63 

57 Wai 550, Doc A2, Ibid 
58 Wai 550, Doc A2, Ibid 
59 Wai 550, Doc A2, Ibid 
60 Wai 550, Doc A2, Ibid 
61 Wai 550, Doc A2, Ibid p131 
62 Wai 550, Doc A2, Ibid p132 
63 Wai 550, Doc A2, Ibid 
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ttt) Wallace then immediately so'ughtto have the Thennal Springs 

restrictions lifted so he could again offer to purchase the 200 acres. This 

time he was successful, and by November was able to malce an offer to 

the owners.64 

uuu) Wallace once again offered the government valuation which this time 

was accepted and in January Wallace purchased the 200 acres for a 

minimum of 7/6 per acre, which was approved by the Board in 

Febmary.65 

vvv) During this time Wallace was also attempting to purchase the Taheke 2B 

block and made application to have the Thermal Springs restrictions on 

this block lifted. 

www)The General Manager of the Department of Tourist and Health Boards 

registered an objection with the Native Department obstmcting the 

transaction unless provision for the Crown to acquire control of the 

springs was made and a one chain wide public reserve created on the 

Rotoiti foreshore "if practical." 

xxx) Wallace agreed and offered to transfer to the Crown whatever pOliions 

were required to facilitate the transaction. The Crown then lifted the 

restriction.66 

yyy) At a meeting where the Board reported that less than a third of the shares 

were represented, Wallace's offer was accepted without discussion. 

zzz) The transaction was neveliheless approved by the board at a price of lOs 

per acre. 

64 Wai 550, Doc A2, Ibid 
65 Wai 550, Doc A2, Ibid 
66 Wai 550, Doc A2, Ibid p133 

41 



aaaa) Several large blocks were leased after the Native Lands Act 1909 came 

into force including: 

i) 180 acres inKaokaoroa in 1913-14; 

ii) 503 acres in Waipapa 2 in 1917; and 

iii) 158 acres in Kuharua 2 in 1921. 

bbbb) In approximately the same peliod, a number of small parcels were sold in 

the Taheke papakainga block and a number were subsequently leased in 

the adjacent Otaramarae block.67 

Block Size IType Purchaser Year Conslder- Ref. 
or Jessee ation 

Taheke 1a 2r sale Earl F 1913 BAJJ A73 
Papakainga 1 89/2310 
I(part) . 
Taheke Sa sale Payton EW 1914 £150 GV BAJJ A73 
Paoakainoa 6A 46/1914-68 
Taheke 2a 20p sale le Roy E 1915 £50 BAJJ A73 
Papakainga 1 0 153/1641 
,Taheke 6B2 6a 1 r sale Urquhart G 1916 £53.9.07 BAJJ A73 

240 6317.~6 
Taheke 1 a 2.r sale WaataK 1917 BAJJ A73 
Papakainga 1 67/1152 
I(part) 
Taheke la sale Payton EW 1917 £15 BAJJ A73 
Papakainga 661 70/1286 
Taheke 6a 3r 8p sale Clark AMc 1917 £55 BAJJ A73 
Papakainqa 7 69/1265 
Taheke 32a 2r sale Clark M 1918 BAJJA73 
Papakain!1a 5 23p 78/1684 
Taheke 1 ~~plr sale Urquhart 1919 £217.13.4 BAJJA73 
Papakainga 3 BL 164/8776 
Taheke Pap 2 4a lr sale Earl F 1920 £50 SAJJ A73 
I (part) 25p 8912310 
Otaramarae 3 1a lease Judd A 1924 £5 p.a. S.O.F. 577/C 
I(pt) for 21 vrs 
Otaramarae 3 2a 3r lease MathewsAC 1924 £120 total B.O.F. 577/C 
(pt) SSp &AE for 21 yr & BAJJ A73 

lease 136/5282 
Otaramarae 4 2r sale MathewsAC 1932 £100 BAJ~A73 
Cot) • 136/5282 
Otaramarae 6 lr 6p lease MendsGH 192.9 £10 p.e. B.O.F. 578/C 

.-

67 Wai 550, Doc A2, Ibid p141 
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cccc) In 1920 Herbert Bertram of Rotorua offered the 13 owners of the 178 

acre Taheke 3C block 5 s. for their land, a considerable 3 s. less than the 

Government valuation. 68 . 

dddd) Bertram finally managed to get a quorum of 5 owners to a meeting, 

where his meager proposal could be and was accepted. Though the·five 

owners at the meeting represented less than a quarter of the shareholding, 

their decision was nevertheless confmned by the Board in August of 

1921.69 

eeee) Bertram had started a campaIgn of purchasing within the 331 acre 

Taheke 3B block in 1917. Because Taheke 3B had only 10 owners, it 

was not necessary to deal with them collectively and individual interests 

were purchased in 1917, 1921 and 1925.70 

ffff) One person who had supposedly sold her interest complained that her 

interests had been acquired without her knowledge. She stated that she 

was illiterate and had not signed a transfer. 71 

gggg) Nevertheless, by 1926 Bertram was the owner of the block and by 1948, 

he also owned the 304 acre Taheke 3A block. 72 

hhhh) Beliram now owned 800 acres, all of which was purchased by the Crown 

for development purposes. 73 

68 Wai 550, Doc A2, Ibid p142 
69 Wai 550, Doc A2, Ibid 
70 Wai 550, Doc A2, Ibid 
71 Wai 550, Doc A2, Ibid 
72 Wai 550, Doc A2, Ibid 
73 Wai 550, Doc A2, Ibid 
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8.0 CROWN PURCHASING 

Breach 
8.1 The system of Crown purchasing was unfair to the Claimants and in breach of 

the principles of the Treaty in that: 

a) The Crown used various methods to privilege itself in comparison to 

private purchasers, thus depriving the Claimants of the opportunity to sell 

at market values; 

b) The Crown used various teclmiques designed to force the Claimants into 

selling land, such as payment of tamana and withholding rental payments 

on leases; 

c) The Crown took advantage of the Claimants' poverty during the later 

nineteenth century to buy large areas of land cheaply and to the detriment 

of the Claimants; and 

d) The Crown failed to establish adequate protection mechanisms or 

alternatively ignored or circumvented those that did exist. 

Particulars 
8.2 Substantial areas of blocks awarded to the Claimants by the Native Land Court 

were subsequently purchased by the Crown. 

8.3 Crown purchasing was carried out under a variety of legal devices which 

placed the Crown in a monopoly position to the disadvantage of the Claimants. 

The Crown used these devices to drive down prices and buy land from the 

Claimants at less than market values. 

8.4 Crown purchasing devices which operated disadvantageously to the Claimants 

included: 
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a) The use of proclamations to bar private parties from dealing with the land 

under s 2 of the Native Land Purchases Act 1877 and other enactments; 

b) The payment oftamana, also known as 'groundbaiting'; 

c) Leasing land from the Claimants and vesting monopoly purchasing rights 

on the Crown as a tenn of the lease; 

d) Suspending the operation of the Native Lands Acts in the Taupo andBay 

of Plenty districts between 1873 and 1877 under s 4 of the Native Land 

Act 1877 and s 6 of the Native Land Act 1873 while at the same time 

requiring the Claimants to obtain title to the block in the Native Land 

Court as a condition for the payment of rent; and 

e) Reimposing Crowll pre-emption on the entire country by s 117 of the 

Native Land Court Act 1894. 

8.5 The Crown refused to pay rentals on blocks subject to leases before the Native 

Land COUli had awarded titles to the blocks but allowed its agent to pay 

advances to individuals. These advances were then charged against the leased 

blocks. While these advances helped allay costs associated with the Native 

Land Court process in the short tenn they had serious long-tenn implications 

for the recipients who had to sell land in order to repay the CrOWll. 

8.6 The Crown used tactics of ananging leases with the Claimants which were then 

used as a device to pressure the Claimants into land-selling. The Crown's 

failure to pay the rent on a regular basis, and its whittling away of the rental 

through charging of advances and survey costs against the land forced the 

majority of the block's owners to sell their interests to the Crown. 

8.7 The Crown's ability to purchase individual interests in Maori land operated to 

the disadvantage of the Claimants. Treating the title-holders as absolute 

owners whose individual interests could be purchased on a piecemeal basis 
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fostered divisions. within communities and undennined traditional .social 

structures. 

8.8 The partitioning process as used by the Crown operated to the disadvantage of 

the Claimants by allowing individuals to sell land, causing community 

divisions and facilitating alienation of land to the Crown. 

8.9 Crown protection mechanisms were either inadequate or not utilised by the 

Crown. 

8.10 The Crown had no fair and reliable system of valuation in place at the time of 

its land transactions with the Claimants and this was to the disadvantage of the 

Claimants. Valuation for Crown purchasing was conducted by government 

land purchase officers without any means of independent review. There was 

no procedure for obtaining independent valuations from the Valuation 

Depar11nent until 1905. 

8.11 Although earlier statutes imposed restrictions on the alienation of some blocks 

of investigated land, the Crown exempted itself from these controls by s 14 of 

the Native Land Purchase Act 1892 and s 52 of the Native Land Court Act 

Facts 

1894. 

a) Two districts were proclaimed under the TSDA on 27 October, 29,900 

acres in Wairakei, Taupo and a 616,890-acre area in the Rotorua district. 

The latter block was bound in the north by a line rmming from 

Otanewainulcu to the southern boundaries of Kaikokopu and Waitahanui. 

Thus, it encompassed land in the Rotoiti region. 74 

b) C 0 Davis and Henry Mitchell were cOlmnissioned to negotiate for land 

in the region, on behalf of the Crown, under provisions for the Public 

74 Rose "The Fenton Agreement and Land Alienation in the Rotorua District in the Nineteenth Century" 
DocA70, p98 
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W orles and Immigration Act. They were charged with acquiring as much 

land as possible in the Bay of Plenty and Taupo districts. Apart froin an 

injunction prohibiting them from working for private interests, there were 

few limits imposed upon them.75 

c) Although Mitchell and Davis began work in mid 1873 their contract with 

the crown was not agreed with McLean until October 1873. They were 

to .receive £2/2/- per day and a bonus of £200 for every 100,000 acres 

purchased, and £100 for every 100,000 acres leased. The incentive of 

bonus payments was clearly meant to encourage the acquisition of as 

much land as possible, preferably by outright purchase.76 

d) The modus operandi of Mitchell and Davis was set out in a memorandum 

conceming the Kaikokopu Block and included: 

i) The securing of every available block of land by the making of 

preliminary agreement with, and paying deposits to, sections of the 

recognised owners; 

ii) Title would be elucidated to each block by organising a series of 

public meetings, the time and place to be fixed by the various 

contending claimants themselves; and 

iii) If necessary chiefs and assessors would be called in to assist in any 

disputes that may arise around the process bf purchase. 

e) Mitchell and Davis pursued a strategy of paying deposits to as many 

groups as possible, over as much of the district as possible, in order to tie 

up the land for the crown against any future resmnption of private 

purchase.77 

75 David Al111Strong "Te Arawa Land and Politics" Doc A45, pi03 
76 Doc A45, Ibid pl03 
77 Alan Ward "Ngati Pikiao Lands: Loss of Tribal Ownership and Control" Doc A9, p37 
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f) They negotiated with Maori owners and private dealers to payout the 

latter and convert the private transactions into Crown .transactions.78 

Their favoured mode of operation was to make down-payments (which 

they described as "preliminary arrangements") with sections of the 

recognised owners, thereby binding the tribes and shutting out private 

speculators. 79 But how the pair went about identifying the 'recognised 

owners' without recourse to any investigation by the Land Court or a 

tribal authority was not disclosed. 

g) The two agents conducted a series of meetings mostly at hapu level and 

negotiated mainly for lease of the land rather than purchase. Mitchell 

and Davis's correspondence reveals that they saw leasing as the prelude 

to eventual purchase of the land. So too did the Minister of Native 

Affairs of the time, Daniel Pollen, who told the Legislative Council in 

1874: 

"It was peliectly well known that, in dealing with Native land, the 

first step was the lease, and that obtained, the fl'eehold inevitably 

followed in time". 80 

h) Mitchell and Davis were in 1876 to report that they were well received 

by Te Arawa, even though tl1e Government was not offering as much 

money for land as private buyers. 

i) The title system cast a long shadow over the twentieth century. Land 

continued to be sold within a modified framework which still focused on 

the interests of individuals in land. Indeed, there were very few 

references to Te Arawa iwi in the records exanlined for this report. They 

78 Rose "The Fenton Agreement and Land Alienation in the Rotorua District in the Nineteenth Century" 
DocA70,p34 
79 David Al111Strong "Te Arawa Land and Politics" Doc A45, p103 
80 New Zealand Parliamentary Debates, vol 16 p209 cited in Rose "The Fenton Agreement and Land 
Alienation in the Rotorua DistJict in the Nineteenth Century" Doc A70, p44 
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were marginal to the process of alienation· and administration during 

most of the twentieth century.8! 

j) The ownership of Maori land was revolutionized through a title system 

established in 1873 which created individual owners who held rights in 

land. It was designed to facilitate the sale of that land and was very 

successful. The focus was on individuals because they did sell their 

interests. The kinship or tribal group was to be ignored because the 

Crown and private purchasers found it very difficult to negotiate with 

them and successfully conclude a sale. The rights of the individual, 

enshrined in statute and practice, were privileged over collective interests 

for this reason.82 

k) It was not long before Crown purchasing activities generated protests 

from Te Arawa. Despite their awareness of Te Arawa's position on 

sales, on 20 August Davis and Mitchell reported having accepted an offer 

fl.-om Ngati Pikiao for the sale of Kaikokopu.83 

The Kaikokopu Block 

1) In September 1874, Davis and Mitchell paid substantial advances on the 

purchase of Paengaroa, Te Puke and Kaikokopu. They dealt with Ngati 

Pikiao for the purchase of Kaikokopu and with Ngati Makino for 

Otamarakau.84 

m) Chiefs from Ngati Pikiao repeated their criticism of the tactics employed 

by the Crown purchase officers. 85 

n) Young made advances to a nmnber ofWaitahanui owners during the first 

half of 1879 and he also dealt with three of the ten individuals named as 

81 Young et ai, "Rotorua Twentieth Century Overview" Doc A79, p44 
82 Doc A 79, Ibid p44 
83 Rose "The Fenton Agreement and Land Alienation in the Rotorua District in the Nineteenth Century" 
DocA70, p30 
84 Doc A 70, Ibid p40 
85 Doc A 70, Ibid p4 
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owners of Tahunaroa. Young's advances in Tahunaroa included 

payments to storekeepers for debts and payment to N gati Pikiao 

rangatira, Te Pokiha, who had not been appointed as one of the trustees 

for Tahunaroa. Unlike the case of Te Puke, there is nothing in 

Alexander's account to suggest that the government took the dubiousness 

of Young's advances into account when finalising its purchases in the 

two divisions. Therefore the government secured a larger portion of 

Ngati Makino's land at Otamarakau through Young's fraudulent 

transactions. 86 

0) The Court's adjudication on Kaikokopu and Otamarakau in 1878 proved 

problematic for Crown purchasing. In his general report of July 1879, 

Young described the large lists of owners submitted by Ngati Pikiao in 

Kaikokopu and by Ngati Makino in Otamarakau and Kaikokopu. Young 

contended that these large lists had been submitted "so as to swamp 

altogether those who had treated for sale or lease with the Crown". 87 

p) With so many owners, Young believed that an attempt to complete the 

Crown's lease in Kaikokopu would be "a waste of time" and he instead 

opened negotiations for a purchase. The advances made on the lease 

were then transferred into a charge for the purchase of the land.88 

q) Ngati Pikiao had accepted a £200 advance from the Vercoe brothers for 

their interests in the block. In both cases, Gill recOlmnended that the 

Court "should detennine the Interest of Her Majesty in the land".89 

r) Mair noted that "bitter opposition" to the sale meant that Ngati Pikiao 

would obstruct any attempt to survey the block.9o 

86 Doc A 70, Ibid P 183 
87 Doc A 70, Ibid p 177-178 
88 Doc A70, Ibid p184 
89 Doc A 70, Ibid p194 
90 Doc A 70, Ibid P 195 
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s) Various claimants objected because they believed the judgement had not 

reflected their interests in Maketu, the Land Purchase officer was 

concerned that the title awarded would make the completion of Crown 

purchasing very difficult.91 

t) Owners stated that Gill, "having swallowed up nearlY all the Rotorua 

lands, Hot Springs and all, desired to swallow up ours too ... constantly 

molest[ingJ us" to sell to the Crown. Although Ngati Pikiao had largely 

managed to resist pressure on their interests, they were not immune. 

Ngati Pikiao's interests in Kaikokopu were further eroded during .the 

1890s.92 

u) The Crown acquired 14,076 acres in the 16,076-acre Kaikokopu block 

and that the remaining 2000 acres were reserved to 20 non-sellers and 

restricted from alienation. The temporary nature of such alienation 

restrictions was revealed by the Crown's purchase of all but 350 acres of 

this reserve in the mid-1890s.93 

v) That Ngati Pikiao might be reluctant to sell land was suggested by the 

comment that "they do not forget. that other Native Lands in the 

Thennal-Springs District have been acquired· from them and their 

neighbours at very low prices".94 

w) Ngati Pikiao's interests m Kaikokopu were reduced to a couple of 

hundred acres.95 

x) On 16 October 1873, the Crown Purchase officers remarked on the 

survey liens over Otamarakau, Kaikokopu, Rangiuru and the Maketu 

plains. They stated that: 

91 Doc A70, Ibid p198 
92 Doc A 70, Ibid p298 
93 Doc A 70, Ibid p298 
94 Doc A 70, Ibid p323 
95 Doc A 70, Ibid p327 
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"the Native owners are all extremely anxious that the surveyors 

charges should be paid off as soon as possible and the immediate 

liquidation of these costs is the main inducement to sell to the 

Government. ,,96 

y) The Native Minister interviewed Mitchell and Davis on 5 December 

cOlmnenting on the lack of complete negotiations, complaints the 

government had received regarding dealings with individuals, and 

attempts to survey Ngati Pikiao land in the face of Maori opposition.97 

z) On 22 September, the Bay of Plenty Times reported the completion of 

surveys and an application to the Native Land Court for Te Puke, 

Rangiuru, Papanui, Paengaroa and Kaikokopu.98 

aa) On 31 January 1880, Young was dismissed due to the results of the Audit 

Department who was conducting an audit on his accounts. The audit 

concluded that many of Young's transactions were fraudulent and the 

Crown therefore charged him with larceny. Young was found guilty at a 

Resident Magistrate's Court and the case proceeded to the Supreme 

Court in April 1880. The Supreme Court acquitted Young, a decision 

that the auditor,C T Batkin regarded as "a deplorable miscarriage of 

justice".99 

bb) Batkin's repOli of his investigations into Young (and Warbrick) was 

published in the Appendices to the Journal of the House of 

Representatives. Batkin's enquiries revealed many cases where: 100 

i) Maori had either not received payments that Young claimed to 

have paid or where the payment had been made to storekeepers for 

goods rather than directly for money; 

96 Doc A 70, Ibid p27 
97 Doc A70, Ibid p41 
98 Doc A 70, Ibid p49 
99 Doc A70, Ibid pl77 
100 Doc A 70, Ibid pp 178-180 
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ii) He cited cases involving Te Arawachiefs, such as Retireti Tapsell, 

Te Pokiha Taranui and Te Mapu Te Amotu, along with a number 

of other individuals who had not received money that Young 

claimed to have paid them; 

iii) Young's fraudulent transactions probably extended to every block 

under his negotiations, given "the carelessness with which 

Mr Young transacted his business, and the want of principle with 

which he administered the trust committed to him"; 

iv) Charges for goods were made "without the sanction, or even the 

knowledge of the persons concerned" and were often charged 

against blocks in which the individual was not interested. 

Individuals were sometimes charged for goods that they had not 

even received. More frequently, they were charged at a higher rate 

than the goods actually cost; 

v) Similar "gross overcharges" were made in several cases for the cost 

of board and lodging and Young accepted commission from 

Tauranga storekeepers. Batkin stated that: 

The auditor stated that he "was frequently met with Vel]1 

angl]1 denunciations of his character and conduct" and that 

there was a general feeling of distrust tOl1lards both Young 

and Warbrick. He described a situation in which Young was 

indiscriminately paying advances to individuals, seemingly 

without even discussing what land these advances were to be 

charged against. 

vi) It seems to have been a common practice with Mr Young to make 

payments to Natives in want of money, and then to cast about for 

some block on which such payments could be charged as advances 

of purchase-money; and in charging to Natives the sum paid to 
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storekeepers he seems in most cases to have assumed the right to 

charge the payment as on account of any block he thought fit. 

cc) On 11 November, Ratana and Pumipi wrote to Bryce from Ohinemutu, 

asking for an advance on Kaikokopu. They explained that they were 

suffering from a shortage of food. 101 

dd) The hold on the Kaikokopu block, originally secured through survey 

debts and advances to individuals in the 1870s was consolidated. Leases 

were transfonned into purchases and Crown interests were increased 

through further survey costs incurred through the purchasing process. 102 

ee) The following graphs set out a schedule of payments for survey fees 

received by Mitchell in the Central North Island during this period out of 

the consideration agreed to by Maori and is followed by a further graph 

showing what percentage of the purchase price such fees accounted as: 

101 Doc A70, IbidpI85 
102 Doc A 70, Ibid pI88 
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ff) The Government land purchase agents clearly had an unsettling effect on 

Arawa. The Crown exploited the loyalty of some Arawa to advance its 

own land purchasing ends. An unwillingness to sell became implicitly 

regarded as being disloyal to the Crown. 

gg) Thus by the turn of the century the lands controlled by the iwi of Ngati 

Pikiao were restricted to those around the upper Kaituna River and the 

three lakes of Lake Rotoma; Lake Rotoehu and Lake Rotoiti. 103 

hh) The Thennal Springs District Act meant for Ngati Pikiao that if they 

could not sell their lands to the Crown no other buyer was available. 104 

ii) By 1908 more than half of the land in Rotorua county had been 

purchased by the crown and in a few cases outside the district, by private 

103 Donald Loveridge "The Most Valuable of the Rotoma Lands. Alienation and Development in the 
Ngati Pikiao Blocks 1881-1960 Doc A6, p20 
104 Doc A6, Ibid p55 
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European buyers. In total, some 358,512 acres out of 629, 760 had gone 

leaving only 271,248 acres in Maori ownership.105 

jj) The Royal Commission on Native Lands spent about six months looking 

at Ngati Pikiao's lands. The results were fairly substantial but many of 

the recommendations were not carried out: 

i) The COlmnissioners helped sort out various major and minor title 

and subdivision problems in the blocks and actively urged the 

Native Land Court to implement the solutions arrived at by the 

owners; 

ii) At the request of the owners, they recommended that almost all of 

the Ngati Pilciao blocks be incorporated. Only a few of the requests 

for incorporation were actually carried out; 

iii) Special rules for incorporations within the Thennal Springs District 

were fonnulated; 

iv) Membership lists for incorporations COlmnittees were drawn up; 

and 

v) A timber agreement for the Rotoma and Tautara blocks was 

prepared and approval by the Governor was recolmnended but fell 

through. 

105 Doc AG, Ibid p58 
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ld() As far as Ngati Pikiao was concerned the Royal Commission was a white 

wash for the introduction and application of the Native Lands Act 1909 

to the Thermal Springs District. The recommendations made by 

Commissioners Stout and Ngata did not produce significant results in 

either the short or the long tenn. No sooner had the Commission finished 

its work than the new Native Land Act changed the framework and 

created a whole new set of problems for the Claimants. 106 

J06 Doc A6, Ibid pp92-95 
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9.0 GEOTHERMAL RESOURCES 

Breach 

9.1 The Crown in breach of the principles of the Treaty failed to provide, protect 

and allow for the interests of the Claimants in the geothennal springs and 

resources within the Claimants' domain. 

9.2 The Crown in breach of the principles of the Treaty failed to recognise and 

respect the rangatiratanga and kaitiakitanga of the Claimants over their 

geothennal springs and resources. 

9.3 The Crown in breach of the principles of the Treaty failed to act upon or 

implement the recommendations of the Waitangi Tribunal· in its report 

'Preliminary Report on the Te Arawa Representative Geothermal Resource 

Claims 1993'. 

Particulars 
9.4 The Crown failed to uphold the Claimants' customary ownership of the 

geothennal resources within their domain. 

9.5 The Crown trespassed on and exploited the Claimants' geothennal resources 

without due regard for the spiritual significance of the resources to the 

Claimants, without consulting them, without payment, and without due regard 

for their customary ownership and kaitiakitanga over the resources. 

9.6 No redress or adequate redress has been provided by the Crown to recognise 

the Claimants' customary ownership and kaitiakitanga over their geothennal 

resources and no compensation or adequate compensation has been provided in 

recognition of the Crown's interference with those rights. 
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Facts 
a) Te Arawa Maori, including the Claimants, used geothermal resources as 

follows: 107 

i) Medicinal purposes, in particular for the treatment of skin diseases 

and rheumatic complaints; 

ii) Cooking and food preparation; 

iii) Heating of houses and meeting houses; 

iv) Washing and dry~cleaning clothing; 

v) Bathing; 

vi) Extraction of various products, including kokowai, soap and clay; 

and 

vii) For heating greenhouses in order to shorten the kumara growing 

season. 

b) Rights to use geothennal pools and springs were allocated according to 

Maori customary law. 108 

c) Prior to 1840 Ngati Hinekura had customaty ownership of and exercised 

rangatiratanga over the Manupirua Block and the Manupirua Thennal 

Spring therein. 

d) Section 363 of the Native Land Act 1909 empowered the Crown to 

prohibit private alienations for a period of one year for blocks that it was 

negotiating to purchase. In November 1915, the Chief Surveyor 

107 Boast "The Hot Lakes: Maori Use and Management of Geothennal Areas from the Evidence of 
European Visitors" Doc A24, ppl14-120 
108 Doc A24, Ibid p121 
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recommended that a proclamation be issued prohibiting any alienations 

for the Taheke, Rotoiti and Okataina blocks. This included the 

Manupirua Thermal Spring. I09 A proclamation was issued because the 

blocks were required for scenic purposes. I 10 

e) On 13 November 1916, the proclamation was extended for another 

year.11l The Manupirua Thermal Spring was officially taken as a reserve 

on 12 April 1921.112 

f) In 1952 parliament enacted the Geothermal Steam Act 1952. 

g) Section 3 of the Geothennal Steam Act 1952 stated: 

Subject to the provisions of this Act, the sole right to take, use, and 

apply geothermal steam for the pU1pose of generating electricity 

shall vest in the Crown. 

h) In 1953 the Geothermal Steam Act was repealed by parliament and 

replaced by the Geothennal Energy Act 1953. 

i) Section 3(1) of the Geothennal Energy Act 1953 stated: 

Notwithstanding anything to the contrmy in any Act, or in any 

Crown grant or certificate of title or lease or other instrument of 

title in respect of any land within the territorial limits of 

New Zealand, the sole right to tap, take, use and apply geothermal 

energy on or under the land shall vest in the Crown, whether the 

land has been alienated ji-om the Crown or not. 

109 McBumey "Scenery Preservation and Public Works Takings" Doc A82, pp66-68 
110 Doc A82, Ibid p69 
III Doc A82, Ibid p73 
112 Doc A82, Ibid pp91-92 
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j) The intention of the said legislation was to negate private property rights, 

including Maori property rights, nugatory by requiring that all users of 

the resource require a permit from the Crown. 

k) Section 8 of the said Act was designed to facilitate the compulsory taking 

of geothennal use rights for the benefit of the pulp and paper mill at 

Kawerau and impacted directly on the Claimants rights to geothennal 

resources. 1 13 

1) Section 10 of the said Act pennitted the Crown to levy a resource rental 

for use of the Geothennal Resource. 

m) The effect of section 3 of the Geothennal Energy Act 1953 is preserved 

by s 354(1) of the Resource Management Act 1991. 

n) The said legislation amounted to a confiscation of the Claimants' 

interests in geothennal resources and is contrary to the purposes and 

principles of the Treaty ofWaitangi. 

0) The geothennal resources of the Claimants are a taonga of their hapu. 

This includes both the surface manifestations of their geothennal 

resources and the sub-surface components within their traditional 

boundaries. 

p) As Stout and Ngata noted in their initial report on Te Arawa land in 

Rotorua County, the Crown had been the primary purchaser, using its 

monopoly under the Thennal Springs District Act to purchase "in all the 

blocks containing hot or mineral springs" .114 

113 Boast "The Legal Framework for Geothennal Resources: A Historical Study" Doc A21, p78 
114 Rose "The Fenton Agreement and Land Alienation in the Rotorua District in the Nineteenth Century" 
Doc A 70, p322 
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q) The loss to the Claimants of their geothermal resources means that the 

Claimants have not been able to develop the economic potential of such 

resources. 

r) The geothermal resources within a hapu/iwi's mana whenua is a taonga 

to that iwi/hapu. That iwi/hapu have rangatiratanga over those 

geothenna1 resources and act as kaitiaki of them. 115 

s) The Crown has a duty to actively protect Maori's respective interests in 

both the benefit and enjoyment of their geothermal resources as their 

taonga and the mana or authority to exercise control over them. 116 

t) The value to be attached to geothermal resources as a taotiga is 

essentially a matter for those who have rangatiratanga over the resource 

to detennine. Such value is not confined to, or restricted by, traditional 

uses of the taonga. It will include present day usage and such potential 

usage as may be thought appropriate by those having rangatiratanga over 

the taonga. 117 

u) The Crown's right to manage or oversee the management of geothenna1 

resources in the wider public interest must be constrained so as to ensure 

that Maori's interests in their respective taonga is preserved in 

accordance with their wishes. There does not appear to be any 

exceptional circumstances or overriding public interest which would 

justify any other conclusion which might leave it open for Maori's 

interest in their taonga to be harmed or rendered ineffectual. I 18 

v) Maori's interest in the resource is not confined by traditional or 

pre-Treaty technology or needs, but in appropriate cases includes the 

115 Preliminary Report on the Te Arawa Representative Geothemlal Resource Claims 1993, Chapter 5 
116 Preliminary RepOlt on the Te Arawa Representative Geothemml Resource Claims 1993, Chapter 5 
117 Preliminary RepOlt on the Te Arawa Representative Geothenllal Resource Claims 1993, Chapter 5 
118 Preliminary RepOlt on the Te Arawa Representative Geothenllal Resource Claims 1993, Chapter 5 
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development of the resource for economic benefit and by modem 

technology.119 

w) The Crown should not impose a system of royalties or resource rentals 

and take benefit from the utilisation of geothermal resources without first 

detennining and giving appropriate effect to the interests of those who 

have rangatiratanga over the resources. 120 

119 Preliminary Report on the Te Arawa Representative Geothem1al Resource Claims 1993, Chapter 5 
120 Preliminary Report on the Te Arawa Representative Geothennal Resource Claims 1993, Chapter 5 
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10.0 RIVERS, WATERWAYS AND STREAMS 

Breach 
10.1 The actions of the Crown in respect of the Claimants' rivers, waterways and 

streams are in breach of the following principles of the Treaty ofWaitangi: 

a) The protection of taonga as Maori property; 

b) The protection of tikanga or customary laws; 

c) The recognition that tino rangatiratanga be upheld; 

d) That active steps be taken to ensure that full exclusive and undisturbed 

possession of propeIiy and custom; 

e) The duty to act in good faith; and 

f) The right of Maori to develop their river and waterway resources. 

Particulars 
10.2 The Crown has failed to recognise and protect the Claimants' ownership and 

management rights in respect of all lakes, rivers, waterways and streams within 

the domain of the Claimants. 

10.3 The Crown has by legislation and operation of law wrongly purported to 

acquire ownership and management lights of all lakes, livers, waterways and 

streams within the Claimants' rohe without the agreement of the Claimants and 

without compensation. 

10.4 In abrogating the Claimants' rights of management of the rivers, waterways 

and streams the Crown has failed to provide the Claimants with any recognised 

role in the ongoing management of the rivers, waterways and streams. 
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10.5 The Crown has allowed foreign species of flora and fauna to be introduced into 

the rivers, waterways and streams with detrimental results without consulting 

the Claimants or securing the agreement of the Claimants. 

10.6 The Crown has failed to protect the Claimants fisheries within the lakes, rivers, 

waterways and streams within the rohe which has led to the decline of species 

such as eels, koura and other native fish. 

10.7 The Crown has allowed Crown, local body and private persons to profit 

financially from exploitation of lakes, rivers, waterways and streams including 

the generation of hydro electricity; the supply of water for domestic use, and 

the extraction of gravel without the consent of· the Claimants and without 

paying any compensation to the Claimants. 

10.8 The Crown wrongly acquired land at Lake Rotoiti and its surrounds on the 

basis of accretion. The Crown has failed to recognise and provide for 

customary title and rights of the Claimants to their lakes, rivers and waterways 

(including their water associated resources). 

10.9 The Crown has usurped the Claimants' Te Tino Rangatiratanga over their 

lakes, rivers and waterways within their customary lands and has failed to 

adequately provide for or recognise their role as kaitiaki over such rivers and 

waterways. 

10.10 The Crown has failed to adequately protect and provide for the exercise by the 

Claimants of non-commercial customary fishing and the Maori customary tuna 

and koura fisheries in their lakes, rivers and waterways. 

10.11 The Crown has failed to protect the physical and spiritual health of the lakes, 

rivers and waterways of the Claimants. 
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Facts 

Rangatiratanga and Connection to Waterways 

a) Water, originates from the separation of Ranginui and Papatuanu1cu, and 

whichever fonn it takes on its descent from the realms of the sky father it 

is recognized by Maori as the everlasting regrets, longing and loss felt in 

the separation of the parents and their expansive and undying love for 

each other. So the sense in which water has its first importance is in that 

relationship between Rangi and Papa. The tears that fall from the sky 

become the nourishment of the land itse1f,121 on which all current 

existence depends. 

b) Wai sustains and is sustained by Papatuanuku. As the whenua is 

nurtured by the wai-ahuru that protects the life within the placenta so the 

wai acts as a shelter for the human fonn that is nOUlished by the whenua. 

As Nga Roimata a Ranginui descend to settle on Papatuanulcu, they 

gather in the many rivulets of her fonn, flowing through her and over her, 

bathing and nourishing the lover that Rangi continues to yearn for. 

c) The waters of the heavens mingle with those of the earth, and it is from 

this union that feliility is maintained. Feliility of the whenua, of the 

mind, and of the spirit. Nga Roimata a Ranginui becomes a part of 

Te Roi 0 Te Whenua. The land, sea and sky all become pati of an 

interconnected environment, all having a spiritual source. It is by divine 

favour that the fruits from these resources became theirs to use. 122 

d) This relationship predicates the relationship of Maori with water, which 

at its source is pure and sacred, and carries with it a mauri. As water 

travels its path whether it be a river or other type of waterway, its sanctity 

may change and be affected by natural and hUlnan interactions with it. 

There are many different descriptions within the Maori language which 

recognizes the different states of water and detennines how different 

121 Amended transcript of Professor James E. Ritchie, Wai 119 Doc B28, pp2-3 
122 Waitangi Tribunal, Ngai Talzu Fisheries Report. eh 4 
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waters may be used. 123 Rivers and water resources have significance far 

beyond that which our current legal and political environment can cope 

with. 

e) It is the relationship that counts, not the abstract right of ownership. 

Relationship with the waterway is the basis on which 'tino 

rangatiratanga' over the waterway can be asserted. Rivers were and still 

are a taonga with which Maori have an enduring bond that provides 

material and spiritual sustenance. 

f) As Judge Acheson observed in his decision as to the ownership of Lake 

Omapere, to Maori: 

a lake was something that stirred the hidden forces in him. It was. 

. . something much more grand and noble than a mere sheet of 

water covering a muddy bed. To him it was a stl-ilang landscape 

feature possessed of a 'mauri' or 'indwelling life principle' which 

bound it closely to the fortunes and destiny of his tl-ibe. 124 

g) Maori consider rivers to be an indivisible whole, a complete entity 

whereby its separation into bed, ballie, and water is unnaturall25 and 

foreign. Rivers and waterways are important to Maori as sources of 

spiritual significance; containing its own mauri; as the domains of 

taniwha; as sources for healing and specific ceremonies; as sources of 

identity over which mana can be held; as well as sources of drinleing 

water and food, and other resources; and as a means of travel or passage. 

h) The use of wai by Maori is evidenced to this very day within the 

processes of tikanga; to purify and cleanse. Hence wai is fundamental to 

the balance of tapu/noa, and is important to help the dead fmd their way 

into other realms, as well as to welcome and embrace the newbom into 

123 Wai 119, Doc B28, p3 
124 White "Inland Waterways: Lakes" Doc A55, p250 
125 Doc A55, Ibid pp2-3 
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this world. There were various states of wai - wai Maori, wai ahuru 

(baptismal waters), waiora, waiuu and puna wai. These facets of wai 

were guarded by Hinewainui and Tangaroa, the brother and sister of the 

wai. 

i) The status of physical and spiritual health is essential in considering the 

properties of wai. But with the degeneration of the cleansing waters of 

the Claimants, the wellbeing and vigour of the Claimants have been 

severely compromised. And as the wai overlaps intimately with the 

surrounding whenua, there has also been a decay in the health of the 

whenua, also leading to the siclmess and poverty of the Claimants. 

j) And as the Roi of the whenua of the Claimants was tom and infected, so 

the descendants of the Claimants desire that it once again be restored to 

be nurtured by the tipua and taniwha that guard the cherishing waters. 

k) Rivers were occupied in the sense that they were associated with kainga. 

Distinct parts of rivers were capable of being in the possession and 

control of different hapu and iwi, where the river ran within their rohe. 

Generally rights were held in those areas of the waterways which abutted 

a hapu's lands. Punitive action had been taken against people caught 

fishing in another group's part of the waterway. Rights were generally 

held at the hapu leve1. 126 

1) Maori also actively managed waterway resources. It is apparent that high 

ranking chiefs controlled access to fisheries, and in the case of some 

lakes, enforced their exclusive rights by taking punitive action against 

poachers. Rahui appear to have been frequently declared to ensure the 

sustainability of resources such as fish, raupo, and water fowl, and 

sometimes following the death of a person in a lake. 127 

126 Doc A55, Ibid p251 
127 Doc A55, Ibid p252 
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m) That Maori exercised their rights in lakes in such ways are tangible 

indicators of rangatiratanga and of the strength of their rights and that 

waterways were subject to customary ownership. In many respects, the 

matrices of rights held by Maori in relation to waterways were not 

dissimilar to contemporaneous accounts of the way in which rights were 

held in land. This was particularly apparent in the case of the RotolUa 

lakes. 128 

n) The fisheries the waterways supported were clUcial components of the 

local economy. In many areas, especially the central North Island where 

the land was unsuitable for horticulture, lakes appear to have been 

considered as more valuable than land. 129 

0) Waterways were also important as a source of water fowl and plant 

material such as raupo and flax, and were used for transpOli. Pa were 

frequently located on the shores of lakes. Evidence also exists that 

taonga were sometimes stored in the mud that fonned the beds of 

lakes. 130 

p) Prior to 1840, the Claimants claim to have had customary ownership of 

and exercised rangatiratanga over all the lakes, rivers, waterways and 

streams within their domain. 

q) This includes, but is not limited to, Lake Rotoiti and the Waiti, 

Tawhakarere, Whangaikorea and WhakalUlU streams. 

r) The Claimants are vested with the responsibility of being the kaitiaki 

over their environment, and this responsibility is no less diminished by 

the loss of ownership of areas ofland over which their waterways lUn or 

lie. 

128 Doc A55, Ibid p252 
129 Doc A55, Ibid p251 
130 Doc A55, Ibid p251 
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s) The Claimants never relinquished their ownership and control over the 

rivers and other fresh water resources within their rohe. Furthermore, 

rivers continue to be of major significance to the Claimants. 

Customary Rights 

t) It is apparent that there existed a body of customary law pertaining to the 

ownership, management, and use of waterways by Maori. The existence 

of such a body of law is evidenced by the fact that in all of the cases 

where the Native Land Court completed an investigation of title to a lake, 

it found them to be subject to a Maori customary title. l3l 

u) The Land Claims Ordinance of 1841 recognised that Maori custom was a 

source of title to lands. Further Maori customary title was upheld by the 

Comis as a source of legally enforceable rights. l32 

v) One must be wary of tlying to reduce Maori customary rights to accord 

to western conceptions of ownership. 133 

English Jurisprudence 

w) The history of legislation pertaining to inland waterways in New Zealand 

clearly evidences the Crown's assmnption that it had the right to control 

rivers, streams and lakes. This assmnption was in effect a tacit asseliion 

of ownership. At comlilon law such rights were not vested in the 

Crown. l34 

x) The Crown considered that it should be the owner of waterways so it 

could act as a trustee to ensure that the public enjoyed rights of 

navigation, bathing, and fishing. Also it was thought that where possible, 

private rights should not be allowed to exist in fish and other game so 

131 Doc A55, Ibid p250 
132 See R 11 Symonds ... NZPCC 387, and In Re the Lundon & Whitaker Claims (1872) 2 NZCA 41 
133 White "Inland Waterways: Lakes" DocA55, pp251-252 
134 Doc A55, Ibid p8 
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that people other than landowners could have access to these 

resources. 135 

y) The perceived need for lands and waterways to be vested in the Crown to 

secure public access has been a recurring theme throughout the 

nineteenth and twentieth centuries. But throughout the nineteenth 

century, Maori seem to have been content to allow Pakeha to use their 

lakes so long as certain conditions were adhered to. In Rotorua, for 

example, Te Arawa allowed Pakeha to travel upon the lake, and initially 

did not object when trout were introduced by acclimatisation societies.136 

z) However an imperative during the colonisation of New Zealand was that 

the Crown should be established as the owner of all lakes and other 

waterways. 137 

aa) The Tribunal has commented that: 

135 Doc A55, Ibid p252 
136 Doc A55, Ibid p253 
137 Doc A55, Ibid p253 

Recognition of the importance of cultural and spiritual values in 

relation to the natural features of the land has increased with the 

urgency of modern environmental awareness, btlt the law has yet 

to catch up. Much still depends upon the somewhat vague 

comprehension of rivers in the English legal context, though 

New Zealand Rivers vary greatly and the cultural history 

associated with each of them is different ... we found nothing in the 

material supplied that pointed to any attempt to grapple with a 

New Zealand legal framework for the ownership of rivers that 

might cope with our two streams of law, Maori and English. 138 

138 Waitangi Tribunal The Whanganui River Report 1999, plOD 

72 



Coal Mines Legislation 

bb) The English Laws Act 1858 affmned that English law had applied in 

New Zealand from 14 January 1840. Thus, under the law that the settlers 

brought with them from England, it was presumed that, from the tidal 

reaches to the source, riverbeds were privately owned by the riparian 

owners to the centre line. Only that part from the sea to the end· of the 

tidal reach was said to be owned by the Crown. The ownership, so 

settled, detennined rights of access and use. The private property right 

was subject to such rights of public navigation as existed by ilmnemorial 

use or dedication. 139 

cc) The Coal Mines Amendment Act 1903 atsection 14 (1) and its successor 

Acts vested the beds of all navigable rivers in the Crown retrospectively. 

This Act also granted all rights to the minerals and coal within navigable 

river beds to the Crown. 

dd) The said legislation was and is defective and unclear in that the criterion 

of 'navigability' is not clarified in the legislation and the case law on the 

point is conflicting. 

ee) The Coal Milles Amendment Act 1903 purported to vest all Maori 

property rights in navigable rivers in the Crown without any consultation 

or agreement by MaOli; or monetary compensation. 14o Furthennore, due 

to the uncertainty of the definition of navigability, it is unlmown whether 

particular rivers are deemed to be Crown owned or not ill many cases. 

ff) No compensation has ever been paid to Maori for the beds of rivers that 

were effectively confiscated under the coal mines legislation. 141 

139 The Waitangi Tribunal, Whanganui River Report, 1999, p.335; See generally Halsbury's Laws oj 
England, Foutih Edition, Reissue, Volume 49(2), Butterworths, London 1997 

140 Wai 894, Doc A75, p121. Also see Te Runanganui 0 Te flw Whenua Inc Society v Attorney General 
[1994] 2 NZLR 20, p21 

141 White "Inland Waterways: Lakes" Doc A55, p263 
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Non Navigable Rivers and the Application of Ad Medium Filum 

Aquae 

gg) The doctrine of ad medium filum aquae holds that title to the bed of a 

river or lake is divided between the adjacent riparian landowners - the 

rights of each extending to the midpoint of the river or lake. l42 

hh) The ad medium filum aquae rule is tied up with the uSe of rivers as 

boundaries between blocks of land, under Crown derived forms of land 

title. The affect of the application of this rule on the ownership of the 

riverbeds is that it split and fragmented the rivers by virtue of the rivers 

being demarcated as boundaries to land blocks. 143 

ii) However the presmnption of ownership by riparian proprietors refers 

only to the origin of the title. The title to the bed of the lake and the 

adjacent land are not inseparably connected: an owner may, for example, 

retain one and alienate the other. l44 

jj) HalsbUlY's Laws of England l45 states that the presumption may be 

rebutted by showing (i)that there exists over the bed of the moiety in 

question a several fishery not belonging to the grantor, because the 

presumption that the owner of a several fishery is owner of the bed 

displaces the presumption that arises in favour of the riparian owners; or 

(ii) that, at the time of the grant of the riparian land , there was no 

intention on the grantor's part to part with the bed as medium filum 

aquae; to ascertain this, the facts known to the parties at the time of the 

conveyance may be investigated, but not circumstances which afterwards 

occur; or (iii) that the grantor had not the bed of the river to convey. The 

142 Doc A55, Ibid pp3-4 
143 Doig "Te Urewera Waterways and Freshwater Fisheries" Wai 894, Doc A75, p116 
144 White "Inland Waterways: Lakes" Doc A55, pp3-4 
145 Second Edition, 562, para 954. Although the Fourth Edition, Reissue, Volume 49(2), Butterworths, 

London 1997, para 103 puts it as "documentary evidence of title supported by possession or by 
possession sufficient to raise the presumption of a lost grant, or to give a statutory title; but what 
amount of acts of possession is requisite to rebut the riparian presumption must vary according to tlle 
circumstances. The riparian presumption may also be rebutted by proof of ownership of a private or 
several fishery over the place in question" 
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riparian presumption refers only to the origin of title, for the right to the 

bed of the river is not inseparably bound up for ever with the right to the 

land, and the owner may retain one and part with the other. 

Ide) The Tribunal in reporting on the Mohaka river case goes on to note that 

"the question of whether the presumption has been rebutted is always a 

question of the intentioil of the grantor to be collected from the language 

used with reference to the surrounding circumstances". 

11) A fmding of the Ika Whenua Tribunal is: 

... that the loss of tino rangatiratanga over the rivers by the 

claimant hapu was primarily brought about by the loss of 

customary and treaty rights to those rivers through the application 

of the ad medium filum rule, a principle of law about which the 

vendors of the various riparian lands had no knowledge. This 

constituted a breach of the Article 2 guarantees in the Treaty and 

f '7l •• I ,/" t' t' 146 t le .1 reaty prmczp e oJ ac zve pro ectzon. 

nun) It is likely that when the Crown acquired riparian lands in the Claimants' 

rohe the application of the ad medium filum aquae rule presumed to have 

obtained ownership of many of the riverbeds also. 

1m) However the Claimants claim that they did not intend to alienate the beds 

of any of the livers, lakes or other waterways within their rohe when the 

adjacent land(s) were alienated. 

Legislative Regime of Management and Control 

00) The transfer of management rights has been piecemeal and where those 

rights have been delegated to local authorities such as catchment boards 

146 Waitangi Tribunal Te Ika Whenua Rivers Report 1998, p101 
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and regional councils, Maori are restricted in pursuing the recognition of 

their Treaty rights. 147 

pp) In 1867 the Municipal Corporations Act was passed. Part 20 of the Act 

provided that corporations established under the Act were to supply 

water within their municipality. Five years later the Municipal 

Corporations Waterworks Act became law. Under section three, 

corporations were empo~ered to constl1lct and maintain waterworks in 

order to abstract water for domestic supply from any stream or reservoir. 

All such waters, 'together with all rights incidental to the ownership of 

such waters', were deemed 'to be the property of and to be vested in the 

Crown.' No mention was made in the statute of any pre-existing rights 

of Maori in water. 148 

qq) The 1876 Public Works Act saw the Crown fonnally vesting in itself 

strong powers over waterways. Under the Act any natural watercourse in 

which fluvial action occurred could be declared a 'public drain'. Such 

drains could be proclaimed to be under the control of a local authority. 

Every river that was not navigable was a public drain within the meaning 

of the Act. When the Act was before Parliament, George Waterhouse, 

the Legislative Councilor for Wellington, drew attention to what he saw 

as being a general abrogation of individual rights in waterways: 

According to the existing law, where a creek or river passes 

through a property the water in that creek or river belongs to the 

proprietor. But here it is declared that all such watercourses, etc, 

are public drains and all public drains are under the control of the 

Council of the county in which they are. 

147 Doig "Te Urewera Waterways and Freshwater Fisheries" Wai 894, Doc A 75, p256 
148 White "Inland Waterways: Lakes" Doc A55, pll 
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No provision was made in the Act for compensation to be paid to Maori 

who had rights in waterways (arising from either customary or common 

law) that were thus apparently expropriated. 149 

rr) Under the Public Works Act 1894, rivers could be brought under the 

'control' of local authorities. The extent and nature of this control was 

tested in the 1901 case of Taranald Borough Council v Brough. In this 

case Justice Conolly ruled that such control of rivers could not deny 

'ownership which at common law extends to the centre of the river bed in 

. bl' , ISO non-navlga e nvers . 

ss) The Town Planning Act 1926 required that local authorities prepare 

planning schemes for both rural and urban areas. Matters they were to 

provide for Included sewerage, drainage, and water supply. 151 

tt) The Soil Conservation and Rivers Control Act 1941 152 pursuant to 

sections 126-128 and 131-135 gave the Crown extensive and exclusive 

powers to control and manage all rivers and waterways.I53 This Act was 

enacted for the purpose of making provision for the conservation of soil 

resources and for the prevention of damage by erosion and for the 

protection of property fi.-om damage by floods. I54 The ownership of 

riverbeds and riparian lands were not a consideration under this Act. ISS 

uu) In 1967, the rights of the Crown in relation to freshwater were extended 

by the Water and Soil Conservation Act. Section 21(1) vested in the 

Crown: 

149 Doc ASS, Ibid pII 
150 Doc ASS, Ibid pl2 
151 Doc ASS, Ibid pl7 
152 For a list of various Acts granting rights of management and control see footnote 10 above 
153 Doig "Te Urewera Waterways and Freshwater Fisheries" Wai 894, Doc A7S, pI97 
154 Title, Soil Conservation and Rivers Control Act 1941 
155 Doig "Te Urewera Watelways and Freshwater Fisheries" Wai 894, Doc A7S, p197 

77 



the sole right to dam any river or stream, or to divert or take any 

natural water, or discharge natural water or waste into any 

natural water, or to use natural water. 156 

vv) The above legislation, to the extent that it extinguished Maori title to 

riverbeds and other waterways, was a seizure of private property and was 

contrary to the provisions and principles of the Treaty of Waitangi. 

Gravel Extraction 

ww) The Immigration and Public Works Act 1870 and the Public Works Act 

1928 empowered the Crown to take gravel from private land and 

riverbeds. The Harbours Act 1908 and a subsequent bylaw passed 

pursuant to this Act required royalties to be paid to the Crown for gravel 

extraction from the beds of navigable rivers. 157 

xx) Gravel has been taken from Rivers that Maori owners still claim to 

exercise rangatiratanga over158
, and that gravel has been extracted fi.:om 

these rivers with little or no consideration of its affects on river 

ecosystems1 59 which detrimentally affected the river fauna and fish life. 

The Okere Falls Hydroelectric Scheme 

yy) The completion of the railway lin1e between Rotorua and Putaruru in 

1894 caused a boom in the tourist industry in Rotorua. To cope with the 

increasing number of visitors both the sewage and drainage systems 

needed upgrading. This in tum required increased electricity output to 

power the pumps in the new sewage disposal plant. 160 

156 White "Inland Waterways: Lakes" Doc A55, pI7 
157 Doig "Te Urewera Waterways and Freshwater Fisheries" Wai 894, Doc A 75, p221 
158 Wai 894, Doc A75, Ibid p226 
159 Wai 894, Doc A75, Ibid p228 
160 McBumey "ScenelY Preservation and Public Works Takings" Doc A82, p328 
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zz) Okere Falls, close to Lake Rotoiti on the upper Kaituna River was 

identified as suitable for the hydro scheme, but the Ngati Pikiao owners 

were not initially disposed to let the government have the land. 161 

aaa) Despite this the Crown still treated with an individual Ngati Pikiao chief 

Te Pohika Taranui taking the Okere Falls and 100 acres of land for a 

'gift' of £150. However when a surveyor attempted to secure a further 

ten acres for the Okere scheme in 1899, he met a mixed reception. 162 

bbb) In 1900 "further objections were raised to the taking of the land, 'and to 

the payment of money to any person'. The matter was referred to the 

Native Land Court, without obvious effect".163 

ccc) The Okere Falls site was taken by proclamation in March 1901, with two 

sections acquired under the Public Works Act 1894, for "electrical 

lighting purposes". These were "Te Taheke Block Sec. A" of 10 acres 17 

perches, and "Te Taheke Block Sec. B" of 5 acres 1 rood 28 perches. 164 

ddd) The Water Power Act 1903 gave the Crown the sole right to use water 

for the purpose of hydro-electric power generation. 

eee) When the compensation case was heard in 1906, the manner in which the 

Crown had taken the land was questioned, with the result that the case 

was investigated by the Supreme Court. The land was re-proclaimed, 

this time under the Public Works Act 1905, while at the same time, a 

third Te Taheke block was added to the proclaimed area, probably 

Taheke 13 (Okere Falls Portion), comprising 26 acres 2 roods 27 

perches. 165 

161 Doc A82, Ibid p329 
162 Doc A82, Ibid p329 
163 Doc A82, Ibid p330 
164 Doc A82, Ibid p330 
165 Doc A82, Ibid pp330-331 
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fff) In 1909, fIrst the Supreme Court and then the Court of Appeal decided 

that "certain defects in the defmition of 'Native land' in the relevant acts" 

invalidated the taking of the Okere Falls land, along with a number of 

other Public Works takings. 166 

ggg) The Okere Falls Power Station remained in full time use until 1926, and 

was closed in 1939. The land taken by the Crown in 1907 was converted 

into a scenic reserve. 167 

Introduced Species versus Indigenous Species 

h11h) Naturally rivers were a source of food and particularly eels are a 

significant food resource to Maori. The colonial attitude which has 

placed matters of importance to Maori as secondalY at best (if considered 

at all) is prevalent in the issue of fisheries within the claimant's rohe. 

iii) Trout was introduced into the Lake in the 1880s. The introduction of this 

foreign species caused a decline in the indigenous fresh water food 

supply namely inanga, toi toi, koura and kakahL I68 

jjj) There was a misinfom1ed belief that govemed fisheries management until 

recently that eel populations were a threat to trout. The result of this 

perception led to the culling of eel populations. 169 

lclcle) As the traditional food sources slowly diminished Maori began to 

supplement their catches with the new fish trout. However the Crown 

imposed trout fishing licences and in 1908 Manihera Tumatahi was fined 

five pounds for fishing without a license. 170 

166 Doc A82, Ibid p331 
167 Doc A82, Ibid p332 
168 Tania Thompson "Rotorua Lakes Research" March 1993, p8 
169 Doig "Te Urewera Waterways and Freshwater Fisheries" Wai 894, Doc A75, p147. Despite being 

disabused of this notion, other indigenous species have been lost from some rivers or a now scarce due 
to the increased competition from trout being introduced into their habitats 

170 Tania Thompson "Rotorua lakes Research" March 1993, p8 

80 



111) The importance placed on sport fisheries and the relative unimportance 

of eels and other indigenous fisheries is further demonstrated by the fish 

and wildlife surveys and scientific research which mostly focuses on 

trout. l7I 

ilium) The emphasis placed by the Crown on the promotion of a sport over 

ensUling that a special and significant food and taonga for Maori was 

protected and available for Maori is a fundamental breach of the Treaty. 

J7J Doig "Te Urewera Waterways and Freshwater Fisheries" Wai 894, Doc A75, pp152-3 
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11.0 ENVIRONMENTAL IMPACTS 

Breach 

11.1 The Crown has assumed the role of management ofthe environment within the 

domains of the Claimants contrary to the Claimants' customary rights and 

interests and without the consent of the Claimants. 

11.2 The Crown has mismanaged the enviromnent within the domains of the 

Claimants through the introduction of exotic flora and fauna which has been to 

the detriment of indigenous species. 

11.3 The Crown had mismanaged the environment within the domains of the 

Claimants through their failure to monitor the release of toxins. from feliilizers 

and other matters from adjoining pastoral lands to Lake Rotoiti. 

11.4 The Crown has restricted and prevented the Claimants from exercising their 

customary rights of harvesting indigenous flora and fauna within their 

domains. 

11.5 The Crown has restricted the Claimants' use of their land within their domains 

due to water and soil conservation issues which were caused by the Crown's 

mismanagement of the environment of the domains of the Claimants. 

11.6 The Crown has failed to recognise and protect the Claimants' intellectual 

property and property rights to the flora and fauna within the domains of the 

Claimants and the food, medicines, textiles and other uses of such flora and 

fauna which were developed by the Claimants. 

11.7 The Crown has failed to properly provide for and recognise the intrinsic 

intellectual and propeliy rights to the flora and fauna; foods; rongoa 

(medicines), and other taonga within the Central NOlih Island possessed and 

enjoyed by the Claimants since time iImnemorial. 
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Facts 
a) The Claimants are the recognised tangata whenua and kaitiald of their 

domains and its resources including all indigenous flora and fauna within 

the Claimants' rohe which were traditionally used as foods, medicines, 

textiles and other purposes. 

b) The Claimants own all cultural, intellectual and general property rights to 

all land and indigenous flora and fauna within their rohe and all 

intellectual property and property rights to the food, mediciries, textiles 

and other uses which were developed by the Claimants from indigenous 

flora and fauna within the Claimants' rohe. 

c) The Crown has contributed to the cultural, spiritual and economic loss of 

the Claimants through· ill-considered acclimatisation policies and 

practices, inadequate pest management, the outlawing of customary 

harvesting and by circumscribing the Claimants' role in enviromnental 

and resource planning processes. 

d) The Claimants assert that the provisions of the Resource Management 

Act 1991 are insufficient to protect their taonga (including their 

geothel111al taonga) as guaranteed by the Treaty of Waitangi. 172 

e) The provisions of the Water and Soil Conservation Act 1963, in 

particular s21 thereof, divested the Claimants of all development rights in 

respect of natural water, which were then assumed by the Crown. 

l72 11m Whenua Rivers Report, 1998, p90; The rVhanganui River Report 1999, p332 
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12.0 PUBLIC WORKS TAKINGS AND SCENIC 

PRESERVATION 

Public Works 

Breach 

12.1 The Public Works Legislation 1928 and 1981 prejudicially affected and 

continue to prejudicially affect the Claimants and Maori in general, and are 

inconsistent with the principles of Treaty ofWaitangi. 

12.2 The Crown failed to consult the Claimants and failed to genuinely negotiate 

with them to purchase the land. The Crown therefore acted in breach of 

Article 2 of the Treaty in that it infringed the Claimants rights to full exclusive 

undisturbed possession of their land and infringed the Claimants' 

rangatiratanga which included the right to control entry to as well as ownership 

of their land. 

12.3 The Crown compulsorily acquired the Claimants' land without providing 

compensation. The Crown's actions are discriminatory against the Claimants 

and are in breach of Article 3 of the Treaty which allowed Maori the rights and 

privileges of British subjects. 

Particulars 

12.4 The Crown adopted and pursued a policy of compulsory acquisition of the 

Claimants' lands. This compulsory acquisition was implemented without 

adequate consultation and in breach of the Articles of the Treaty and the 

principles of partnership, protection, and good faith. 

12.5 The Crown intentionally circumvented the Public Works Act when imposing 

this compulsory acquisition to avoid the payment of compensation to the 

Claimants. 
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12.6 The Crown failed and/or refused to instruct its agencies and local authorities to 

consult with Maori owners and have regard to the existence of waahi tapu and 

other important sites in the lands compulsorily acquired. 

12.7 The Crown allowed its agencies and local authorities to compulsorily acquire 

land unnecessarily without due regard for alternative means of obtaining use of 

the land, such as leasing. 

12.8 The Crown wantonly disregarded protests to the coinpulsory acquisition of the 

land from the Maori owners. 

12.9 Neither Public Works Acts required the Crown to take .into account the 

principles of the Treaty ofWaitangi in exercising their powers under the Acts. 

12.10 The 1928 Act failed to make it compulsory that the Crown make reasonable 

efforts to negotiate the acquisition of land before exercising its powers of 

compulsory acquisition. 

12.11 The 1928 Act allowed the Crown to exercise its powers of compulsory 

acquisition without serving prior notice of Maori land which did not have a 

Land Transfer Office title. 

12.12 Neither Act required the Crown to take into account the special cultural 

significance of Maori land to its owners in deciding whether to compulsorily 

acquire land. 

12.13 The 1991 Act failed to make provision for the Crown to negotiate to acquire an 

interest in land less freehold for public works and neither legislation made such 

provision for compulsory acquisitions. 

12.14 The 1928 Act failed to make any provision for land acquired under the Act for 

public works to be offered back to the original owner or their successors once it 

was no longer required for that public work. 
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12.15 The 1981 Act failed to require the Crown to take special account of the cultural 

significance of what was Maori land before it was acquired in exercising its 

discretion as to whether it should be offered back to the original owner or their 

successors once it was surplus. 

12.16 Neither Act required the Crown to take into account the culturai significance of 

Maori land to its owners in assessing compensation and in particular did not 

require it to consider an exchange of comparable land as a priority in assessing 

compensation options. 

12.17 The 1981 Act in providing under the offer back provisions for surplus land that 

the previous owners or their successors were required to pay market value for 

the land unfairly prejudiced multiple owners of Maori land who would be 

likely to have difficulty in co-ordinating the repurchase of the land. 

12.18 These actions amount to a raupatu of the land. 

Facts 
a) Almost without exception, these compulsory acquisitions of land were 

made without paying the Maori owners of the land any compensation. 173 

b) Many of these roads were not built or intended as "public roads" at this 

time, particularly where the Crown's ambitions with respect to the 

Rotorua tourism industry were involved. 174 

c) Not all land taken under public works legislation is used for the purpose 

it was originally acquired, and in some cases the Crown takes more land 

than it needs. In either case, this land may be diverted to other purposes 

quite unrelated to the original reason for taking the land. Such land is 

seldom, if ever, retumed to the original owners.175 

173 McBul11ey "Scenery Preservation & Public Works Takings" Doc A82, p426 
174 Doc A82, Ibid p428 
175 Doc A82, Ibid p431 
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d) The Raroharo public highway was taken on 18 September 1911 under the 

Thermal Springs Districts Act 1910. The land was taken without 

payment of compensation. 176 

e) The Rotoiti 5A roadway was taken on 24 April 1922 under the Native 

Land Amendment Act 1913. The land was taken without payment of 

compensation. 177 

f) The Rotoiti 5B Roadway was also taken on 24 April 1922 under the 

Native Land Amendment Act 1913. The land was taken without 

payment of compensation. 178 

g) Prior to 1840 Ngati Tutaki a Kooti me Ngati Tutald a Rani claim that 

they had customary ownership of and rangatiratanga over the land that 

was taken for the Rotoiti SA and 5B Roadways. 

h) The Otaramarae 2, 3 and 4 Roadways were taken on 15 October 1945 

under the Native Land Act 1931. Again the land was taken without 

f . 179 payment 0 compensatIOn. 

i) The Otaramarae 2b, 3d2 and 6 Roadways were taken on 2 May 1969 

under the Maori Affairs Act 1953. Again the land was taken without 

payment of compensation. 180 

j) The Tokerau A4A roadway was taken on 27 September 1993 under 

Te Ture Whenua Maori Act 1993. The land was taken without payment 

of compensation. 181 

176 LHAD, Haroharo Block History 
177 LHAD, Rotoiti Block History 
178 LHAD, Rotoiti Block History 
179 LHAD, All Alienations database 
180 LHAD, All Alienations database 
181 LHAD, Rotoiti Block History 
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k) On 23 March 1970 part of the Rotoiti 1B Block was vested in the local 

authority on subdivision as a utility reserve and part vested in the 

Rotorua County Council as a road. 182 

1) On 20 December 1916 part of the Kaikokopu block was taken under the 

Public Wodes Act fora railway. Compensation was awarded however 

this was paid to the Waiariki District Maori Land Board and not to the 

hapu of the land.!83 

Scenic Preservation 

Breach 

12.19 The Crown breached the Treaty obligation of acting in good faith by creating 

conditions forcing the Claimants into 'gifting' land as scenic reserves. 

12.20 The Crown breached the Treaty obligation of acting in good faith by using 

indirect threats and playing on the fear of losing vast land coercing the 

Claimants into 'gifting' land as scenic reserves to mitigate foreseen loss. 

12.21 The Crown in breach of the principles of the Treaty failed to actively protect 

the Claimants taonga and waahi tapu forcing them to accede to the imposition 

of scenic reserves. 

12.22 The Crown in breach of the Treaty undennined the Claimants' rangatiratanga 

by ignoring and belittling their attempts to administer the reserves. 

12.23 The Crown breached the Treaty obligation of acting in good faith by actively 

disregarding promises made by the Crown to the Claimants that had a 

substantial influence on the Claimants 'gifting' the reserves to the Crown. 

12.24 The Crown acted discriminatorily against the Claimants treating them more 

harshly than their Pakeha counterpmis who interfered with the reserves and are 

182 LHAD, Rotoiti Block History 
183 LHAD, Kaikokopu Block History 
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111 breach of Article 3 of the Treaty which allowed Maori the rights and 

privileges of British subjects. 

Particulars 
12.25 The Crown, in breach of the Treaty, introduced the power to take scenic land 

under Public Works legislation, and introduced the Scenery Preservation Act 

1903, both to enable the acquisition of scenic sites per se, against the wishes of 

the owners. Those sites were operated in conjunction with Maori tourist 

ventures and/or had high touristic or intrinsic value. 

12.26 The Crown used the threat of compulsory acquisition to force the Chrimants to 

'gift' land to the Crown as scenic reserves. 

12.27 The Crown's failure to protect the Claimants' taonga and waahi tapu forced the 

Claimants to 'gift' land to the Crown as scenic reserves in order to try and 

protect them. 

12.28 The Claimants' gifted' land to the Crown as a scenic reserve in order to try and 

mitigate the loss of further land and their rangatiratanga. However the Crown 

undennined the Claimants' administration of the reserves and continued to 

acquire further lands against the expressed wishes of the Claimants and in 

breach of express promises made by Crown agents. 

12.29 The Crown, in breach of the Principles of the Treaty, provided unequal and 

therefore discriminatory treatment to Maori who interfered with or encroached 

on the Scenic Reserves. 

Facts 
a) With the passing of the 1910 Act, the Crown's scenery preservation 

policy began to gather momentum, which necessarily meant that large 

areas of Maori land had to be acquired. The Rotorua Lakes District in 

general, and the eastel11 lakes of Rotoiti, Rotoehu, Rotoma and Okataina 
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III particular, were prime targets for acquisition under the Scenery 

Preservation legislation. 184 

b) The Chief Surveyor extolled the scenic virtues of much of the land 

around lake Rotoiti, concluding: 

The most beautiful parts are really the steep sides of the lake 

where the pohutukawa grown [sic] and which can ... really [be] 

no use for grazing, but of course, their acquisition means cutting 

off of riparian rights. In these cases, I really think the Native 

owners should emulate that great Chief Te Heuheu (giver of our 

Tongariro National Parle) and make a present of this fi'inge to the 

Dominion. 185 

c) In 1912-13 a Scenic Reserves Inspector and a Royal Commission on 

Forestry reconunended that all of the forested land bordering Lakes 

Rotoiti, Rotoehu, Rotorua, Okataina, Rotokawau, Tikitapu and 

Rotokakahi be acquired from the Maori owners. The Royal COlmnission 

proposed a scheme whereby some of the forest would be felled in order 

to fund the preservation of the (presumably more sceniC) remainder. 186 

d) Between 1915 and 1916, the Crown issued proclamations prohibiting 

private alienations over 12,000 acres at Lake Okataina and nearly 3,000 

acres at Lake Rotoiti, with the intention of reserving the land for scenic 

purposes. 187 

e) Up until this point there is no indication that the Crown had notified the 

Maori landowners or taken steps to negotiate with them about its plans to 

acquire land for scenic reserves. 188 

184 McBurney "Scenery Preservation & Public Works Takings" Doc A82, p62 
185 Doc A82, Ibid p76 
186 Doc A82, Ibid P 188 
187 Doc A82, Ibid pl88 
188 Doc A82, Ibid pl88 
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f) Meanwhile, the owners of Okataina made it known that they were "very 

upset" about the restrictions being imposed on private dealings with 

respect to the Okataina No.3 block. On 28 January 1916, Hemana 

Te Pohika Peeti Hareti Okere, on behalf of all owners, telegraphed the 

Native Minister, William Herries, asking him to withdraw the restrictions 

over Okataina 3. 189 

g) Sir Apirana Ngata urged the Government to consult with the Maori 

owners of the Rotorua Scenic Reserves, but only after it had reached 

agreement with them over ownership of the lakes. However, the 

Government decided that there was no tinle for such niceties. 190 

h) In August 1918, Captain Gilbert Mair wrote to Sir Francis Bell, the 

Minister for Scenery Preservation on behalf of Ngati Pikiao: 

189 Doc A82, Ibid p70 
190 Doc A82, Ibid p189 
191 Doc A82, Ibid pp80-82 

At present, the Ngatipildao are intensely perturbed at the 

declared intention of the Crown to take compulsorily the whole of 

the fi'ontage of their beautiful lake, ilicluding most of the houses 

where most of them first saw the light - places endeared to them 

by so many romantic associations. Moreover, depriving them of 

the lake fi'ontage depreciates the value of the hinterland a 

hundred percent ... How velY different is the lot of the lucky 

European, who when his lands qre taken under the same 

legislation, has better opportunities for getting justice... I 

attended a large meeting there by request yesterday, and was 

assured that the owners were prepared to meet the wishes of the 

Government even more than halfivay; that they would make no 

claim for compensation provided they were fairly treated by 

having their old houses, landing places &c excluded fi'om the 

lands now proposed to be taken compulsorily.191 
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i) Sir Francis Bell also served as the Commissioner of State Forests, and it 

was under this letterhead that he replied to Mair's entreaty. Bell's reply 

shows the insincere and scornful attitude of the Crown towards Maori 

concerns. On 28 August, he wrote: 

I shall be sorry indeed if the Arawas have any real reason to 

complain of the Government's action in the matter of scenic 

reserves. I hope to be able to meet their wishes fairly in respect of 

the Rotoiti fi-inge; but after all, is it not more a matter of money 

than of sentiment?192 

j) Ngati Pikiao's concerns minored those expressed by Mair in his 

impassioned letter. They wanted to retain their settlements, their 

cultivations and control of their umpa. They rejected outright the taking 

of a two-chain strip around the lake as proposed by the Crown, which cut 

through all of these places, situated as they were on the lake-edge.193 

k) On 5 November 1919, Parliament passed the Native Land Amendment 

and Native Land ClaUl1s Adjustment Act 1919, which "contained the 

necessary statutory provisions under which the areas of land to be ceded 

to the Crown by natives will be created scenic reserves under the 

provisions of the Scenery Preservation Act, 1908".[94 

1) The reserves were officially proclaimed on 12 April 1921, and are listed 

in the following table. 195 

192 Doc A82, Ibid p82 
193 Doc A82, Ibid p87 
194 Doc A82, Ibid pp88-89 
195 Doc A82, Ibid pp91-92 
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Rotoiti Lands proclaimed Scenic Reserves, May 1921 

Block Are~ 
Part of Rotoiti 4 Oa Ir 30p 
Part of Rotoiti 4 Oa Ir 32p 
Part of Rotoiti 5A 3a Ir 32p 
Part of Rotoiti 5A 9a Or OOp 

Block Area 
Part of Rotoiti 5B Oa Ir 32p 
Part of Rotoiti 5B 3a Ir 24p 
Part of Rotoiti 5B 13a 3r lOp 
Part of Rotoiti 5B 304a Or OOp 
Oremu Urupa 2a Or OOp 
Part of Kuharua Ia 3r lOp 
Part of Kuharua Ia 2r 20p 
Part of Kuharua Oa Ir OOp 
Pali of Kuharua Oa 3r OOp 
Part of Kuharua Oa Ir 24p 
Pmi of Rotoiti 1 Oa 2r 16p 
Part of Rotoiti 1 Oa lr 24p 
Part of Rotoiti 1 1a 2r 30p 
Part of Rotoiti 1 Oa 1r OOp 
Part of Rotoiti 1 2a 2r lOp 
Part of Rotoiti 1 Oa Or lOp 
Part of Rotoiti 1 1a lr lOp 
Part of Rotoiti 1 la 2r OOp 
Part of Rotoiti 2 2a 2r OOp 
Part of Rotoiti 2 Oa Or 24p 
Part of Rotoiti 2 Oa Or 06p 
Part of Rotoiti 31 Oa 1r OOp 
Part of Rotoiti 3G Oa Or 04p 
Part of Rotoiti 3J 5a Or OOp 
Pmi of Rotoiti 3W 2a 3r 24p 
Part of Rotoiti 3W 3a Or 24p 
Part of Rotoiti 3W 4a Or 32p 
Part of Rotoiti 4 3a Or OOp 
Pmi of Rotoiti 4 3a 2r 16p 
Tihiranga Urupa Oa 1r OOp 
Part of Taheke 2B 12a 2r OOp 
Part ofPaehinahina 3 37a 1r 14p 
Part ofPaehinahina 2 8a 1r 16p 
Part ofPaehinahina 2 5a 2r OOp 
Part ofPaehinahina 1 2a 1r lOp 
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Block Area 
Part ofWaione 3B laOrOOp 
Pateko Island Oa 2r OOp 
Motumauri Island Oa Or 30p 
Rotoiti 3H 2a Or OOp 
Part of Lot 2, Rotoiti Nos 6 & 7C 57a Or OOp 
Part of Lot 2, Rotoiti Nos 6 & 7C Oa 3r OOp 
Part of Lot 2, Rotoiti Nos 6 & 7C 342a 3r 24p 
Part of Lot 2, Rotoiti Nos 6 & 7C 27a lr 04p 
Part of Lot 2, Rotoiti Nos 6 & 7C 78a Or 16p 
Part of Lot 2, Rotoiti Nos 6 & 7A 81a 3r OOp 
Part of Lot 2, Rotoiti Nos 6 & 7C la Or OOp 
Part of Lot 2, Rotoiti Nos 6 & 7C la 21' 20p 
Total Area 1,035a 3r lSp 

m) Once the gift of the reserves had been made the Crown adopted the 

position that it had been a "spontaneous action" on the part of Ngati 

Pikiao, spurred by generosity and public spirit. This was and is quite 

misleading. By 1918-19 the Crown was well on the way towards taking 

these sites under the compulsory provisions of the ScenelY Preservation 

Act, 1910. The areas required had been roughly identified, and 

alienation other than to the Crown had been prohibited. Crown officials 

had been discussing the matter with the owners since 1917, and had 

further refined the identification of possible reserves. The Crown had 

also expressed an intention to seize a two-chain strip of land along the 

whole of the northern shore of Lake Rotoiti. 196 

n) The Crown was prepared to use its compulsory taking powers if Ngati 

Pikiao were going to be unco-operative. By gifting the land, Ngati 

Pikiao were able to dictate tenns in the negotiations and won many 

valuable concessions, not the least of which was a sharp reduction in the 

amount of land actually ceded. 197 

196 Loveridge "The Most Valuable of the Rotorua Lands" Doc A6, p160 
197 McBurney "Scenery Preservation & Public Works Takings" Doc A82, p190 
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0) Clearly there was coercion here. If this land had not been gifted, the 

Crown would undoubtedly have taken it, and perhaps most of the 

shoreline as well. 198 

p) The agreement "was much more of a counter-offer than a straightforward 

gift", calculated to minimise the effect the takings would have on their 

settlements and cultivations, and also to ensure continued access and 

use-rights to their urupa. A major achievement was getting the Crown to 

abandon its demand for the two-chain strip along the northern lakeshore. 

Under the negotiated arrangement, Ngati Pildao also had an enlarged 

management role compared to what had been envisaged, which originally 

amounted to a token representation only. Indeed, eVe1Y recorded 

utterance or written statel'nent by Morehu Te Kirilcau promoted the idea 

that Ngati Pikiao should retain control and authority over the reserved 

land. 199 

q) The legislation by which the Rotoiti Scenic Reserves were ceded to the 

Crown indicated, among other things, that a trust vesting the lands in the 

Crown had been created, in order that the Crown would hold the lands in 

perpetuity as Scenic Reserves. The legislation also provided that Maori 

would continue to have access to and use of their urupa. 

Notwithstanding the initial opposition by Ngati Pildao and Ngati 

Tarawhai to the inclusion of their sacred places in the scenic reserves, 

they were persuaded that it was only by incorporating waahi tapu into the 

reserves that their protection could be guaranteed. A further provision of 

the legislation was that a Board of Control should be constituted, to be 

made up of members chosen from amongst the owners. At the hand-over 

ceremony, the Ngati Pildao kaumatua, Morehu Te Kirilcau, reiterated this 

point, stressing that a condition of the gift was that "Europeans were not 

to be appointed to look after the reserves".200 

198 Loveridge "The Most Valuable of the Rotorua Lands" Doc A6, p160 
199 McBumey "Scenery Preservation & Public Works Takings" Doc A82, p94 
200 Doc A82, Ibid p 190 
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r) Another concession extracted from the representatives of the Crown at 

the hand":over ceremony was that the Crown would not seek to take any 

more land from Ngati Pikiao for scenic purposes. When this was 

accepted by Guthrie and Bell, it seemed to prompt Hemana Pokeha, a 

chief of Ngati Tarawhai, to gift the lands around Lake Okataina to the 

Crown under the same tenns?OI 

s) In a 1935 petition, Ngati Pikiao and Ngati Tarawhai stated that: 

It is on the records of the Land Department that a distinct 

promise was made ... that the Crown, in view of the large areas 

gifted by Ngati Pi/dao and Ngati Tarawhai, would not require 

any further lands from the tribes without their consent. 202 

t) The offer by Ngati Tarawhai to make a gift of the shores of Lake 

Okataina was matched by the Ngati Rongomai owners of the Waione 

block, who met on 21 May 1921, afterwards mllouncing their intention 

to donate "areas of forest covered land on both sides of the road [from 

Lake Rotoiti to Lake Okataina] on the same conditions as the Ngati 

Pikiao Tribe handed over the Lake Rotoiti reserves. Their administrative 

committee was to include Tiakiawa Tahuriorangi, Te Morehu Kirilcau, 

Timi Te Po, Te Peuhu and Horomona Himona".203 

u) The Waione and Okataina reserves were proclaimed on 30 May 1931. 

The area of "magnificent bush areas" set aside in the isolated country 

around Lake Okataina was considerably larger, and in fact covered a 

much greater area than all the Ngati Pikiao reserves combined:204 

201 Doc A82, Ibid p190 
202 Doc A82, Ibid pp94-95 
203 Doc A82, Ibid p96 
204 Doc A82, Ibid p97 
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Parts of Okataina Blocks Taken for Scenic Reserve 

Block Acreage 

Okataina 3 (portion) 299-2-23 

Okataina 3 (portion) 82-2-30 

Okataina 4 (portion) 416-3-0 

Okataina 5 (portion) 740-0-0 

Okataina 6B (portion) 401-2-30 

Okataina 6B (POliion) 218-1-10 

Okataina 7 (Portion) 203~0-0 

Okataina 7 (portion) 328-0-0 

Okataina 8 (portion) 37-3-20 

Okataina 8 (portion) 243-0-0 

Total 2970-3-33 

v) "As was the case with Ngati Pikiao, Ngati Tarawhai were faced with a 

difficult choice, and evidently decided to make a 'gift' which would 

enable them to retain partial control of their land. The price they paid 

was the loss of compensation for the land and the "large quantities of 

valuable rimu and totara timber" on it".205 

w) The solemn promise by the Crown that the Crown would not seek to take 

any more land from Ngati Pikiao was soon broken, when land set aside 

for a Township that was never built at the eastern end of Lake Rotoiti, 

was converted to an additional scenic reserve, rather than being returned 

to the owners. At least two other blocks of Maori land around Lake 

Rotoiti have been acquired by the Crown for scenic purposes since that 

time.206 

x) The management of the reserves by the respective Boards is a tale of 

chronic under-funding in the case of the Rotoiti Scenic Board and of 

pin-picking policing of expenditure by Crown officials in the case of the 

Okataina Scenic Board. For many years, both Boards were clearly 

:frustrated at their inability to carry out even the simplest tasks associated 

with rumling the reserves. For successive years during the early 1940s, 

205 Doc A82, Ibid p97 
206 Doc A82, Ibid pp190-191 

97 



the Okataina Scenic Board listed its achievements in it annual report as 

"NIL". With the Boards considered an irrelevance by local Government 

officials, some of their practical duties were casually usurped by the 

District Commissioner of Crown Lands, who nominated local Pakeha as 

Honorary Inspectors.207 

y) The Crown further interfered with the exercise of the Claimants' 

rangatiratanga through challenging the Scenic Boards expenditure. The 

Audit Department raised questions of the Okataina Scenic Board making 

payments for tangi and opening of meeting houses forcing the accounts 

to be audited in 1938.208 

z) By the 1930s the Board's requests went unheeded, as money became 

tight. The Crown's neglect of the Rotoiti Scenic Reserves was such that 

Ngati Pikiao petitioned Parliament to have the reserves returned to the 

iwi in 1937.209 

aa) In about 1928, Rayner and his business partner Noel Cole built a lodge at 

the northern end of Lake Okataina without authority, when the land was 

still in Maori ownership. Once Ngati Tarawhai's agreement to cede the 

Okataina foreshore to the Crown was concluded in 1931, Cole and 

Rayner's lodge was occupying Scenic Reserve land. After discussing the 

matter with Ngati Tarawhai leaders, the Department of Lands and Survey 

agreed to grant a lease to the squatters.21D 

bb) The benevolent treatment afforded Raynor and Cole is contrasted with 

that meted out to a Maori named Taia. Taia was prosecuted and fmed for 

cutting a road through the Scenic Reserve in order to access his land. A 

"paper road" had been designated some distance from where Taia's road 

now lay. The practical solution of shifting the paper road proved beyond 

the capabilities of Government bureaucracy. Taia eventually had his fme 

207 Doc A82, Ibid pI9I 
208 Young et al "Rotoma Twentieth Century Overview" Doc A79, pp234-235 
209 McBurney "Scenery Preservation & Public Works Takings" Doc A82, pII8 
210 Doc A82, Ibid pI9! 
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remitted, but he was still required to pay the cost of the cut timber, a cost 

he could scarcely afford given his modest circumstances.211 

cc)· Ngati Pildao and Ngati Tarawhai stressed that their primary reason for 

entering into the agreements to set the land aside as scenic reserves was 

that by doing so the Crown would undertake to actively protect their 

urupa and sacred places.212 

dd) While Ngati Pildao may have retained substantial other land in the early 

1920s, much of it was leased to Europeans, and the value of 

improvements on those properties made it unlilcely that the owners would 

ever be able to reclaim those lands. It was far more lilcely that the leases 

would eventually be converted into sales. When this is taken into 

consideration, the amount of land given up for the reserves was quite 

substantial, as much as 30% of the land remaining in Ngati Pildao control 

in 1916. Furthermore, the land ceded for scenic reserves was located 

primarily around the lake-edge, which was of particular importance to 

Ngati Pildao, as this is where most of their ancestral settlements, 

cultivations and umpa were situated.213 

211 Doc A82, Ibid pp191-192 
212 Doc A82, Ibid p145 
213 Doc A82, Ibid pp98-99 
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13.0 TWENTIETH CENTURY LAND 

ADMINISTRATION 

Breach 

13.1 The Crown instituted various bodies to administer the Claimants' lands and in 

doing so continued to undermine the tino rangatiratanga of the Claimants, 

using these bodies as a conduit for the implementation of policy and control, 

and hence acted in breach of the Treaty of Waitangi. 

13.2 The Crown imperilled the social fabric of the Claimants by introducing these 

administrative bodies, and so failed to honour its obligation of active protection 

as guaranteed by the Treaty of Waitangi. 

13.3 The Crown, in failing to recognise its obligation of good faith under the Treaty 

of Waitangi, and by using the administrative bodies as its medium, prevented 

the enjoyment of economic prosperity by the Claimants. 

Particulars 

13.4 The Claimants claim that prior to 1840 they held, exercised and were 

recognised as having rangatiratanga over their hapu domain, and controlled and 

administered the land within this domain in accordance with their own tikanga. 

13.5 In breach of the Treaty the Crown passed administration of the Claimants' 

lands to various administrative bodies rather than the hapu with traditional 

interests in the land. 

13.6 In breach of the Treaty the Crown passed legislation that was designed to be 

divisive and to dismantle the political organization and stability of the 

Claimants, contrary to their law and custom, dominated by Tikanga Pakeha, 

and having little regard for the circumstances of the Claimants. 
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13.7 The administrative bodies usurped the intrinsic and valid rangatiratanga of the 

Claimants' traditional institutions, thereby deleteriously affecting the social 

structures of the Claimants. 

13.8 The Crown vested the administration of the lands of the Claimants in 

administrative bodies without due regard for their customary use of the land or 

for their wishes or welfare. 

13.9 Through its maladministration of the land the bodies denied the Claimants the 

use of the land and prevented them deriving any benefit froin the land. This 

eventually led to the alienation of the land. 

Facts 
a) The title system cast a long shadow over the twentieth century. Land 

continued to be sold within a modified framework which still focused on 

the interests of individuals in land. Indeed, there were very few 

references to Te Arawa iwi in the records relating to the land. They were 

marginal to the process of alienation and administration dUling most of 

the twentieth century,z14 

b) The ownership of Maori land was revolutionised through a title system 

established in 1873 which created individual owners who held rights in 

land. It was designed to facilitate the sale of that land and was very 

successful. The focus was on individuals because they did sell their 

interests. The kinship or tribal group was to be ignored because the 

Crown and private purchasers found it very difficult to negotiate with 

them and successfully conclude a sale. The rights of the individual, 

enshrined in statute and practice, were privileged over collective interests 

for this reason.215 

214 Young et al "Rotorua Twentieth Centmy Overview" Doc A79, p44 
215 Doc A 79, Ibid p44 
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c) The legacy of a title system designed to alienate land was what to do with 

Maori land which was not alienated. In some cases, sale was the only 

option: the partition of blocks of land meant that individual blocks could 

have no economic use (at the time) or no access. In others land could be 

successfully leased for pastoral farming purposes and this was usually 

undertaken and administered by a bureaucratic framework which took 

over from owners once some degree of consent was obtained. If the 

value of the land increased to a point where such leases were not 

financially viable for lessees, land was developed for different uses. This 

problem developed in the later 1970s at a time when the owners were 

taking over responsibility for the management of th~ir land from tlle 

bureaucracy. The difficulties they faced were considerable especially if 

they required finance to develop land. The title system did not allow for 

quick and easy decisions in such circumstances either.2i6 

d) Maori landowners (not tribal or kinship groups) who have been able to 

retain their interests in land in Rotorua have done so despite the title 

system, not because of it. 217 

Waiarild District Native Land Board 

e) The recOlmnendations of the Native Land Commission that land should 

be retained did not prevent the alienation oftllese blocks. One immediate 

outcome of the commission's work was legislation which was designed 

to give effect to the recommendations. The Native Land Settlement Act 

1907, the Native Land Act 1909 and the Native Land Act 1931, 

established a framework for selling and leasing Maori land for general 

settlement and for managing land for Maori settlement. This framework 

was centered on vesting the land in the local district Maori Land Board 

which became responsible for its administration. It was finally done 

away with by the Maori Vested Lands Administration Act 1954. 

However, all this legislation simply added further layers to the process 

216 Doc A 79, Ibid pp44-45 
217 Doc A79, Ibid p45 
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for alienating land rather than effectively preventing the alienation of 

further Maori land as recommended by the commission. Despite these 

recOlmnendations, further land was sold through the twentieth century 

and it was this trend which characterised the relationship between Maori 

in the Rotorua district and the Crown over land during this period.218 

f) The Native Land Court and the district Maori Land Boards were the two 

agencies which controlled the flow of land out of Maori hands after 1909. 

The district Maori Land Boards had been established in 1905 to 

administer Maori land. The Native Land Act 1909 amended the 

provisions governing the operation of the boards and was designed to 

facilitate the alienation of the land remaining in Maori owrtership?19 

g) The 1913 amendment divided the North Island into districts. Rotorua 

came within the Waiariki District which was administered from Rotorua. 

Each district had a judge and a registrar. The judge constituted the Court, 

and the judge and the registrar the board. A conflict between the two was 

thus created. The boards, originally established to assist Maori land 

development, became focused on the alienation of Maori land. Their role 

as trustees of Maori land was overshadowed by their role in promoting 

land alienation. Moreover, neither member of the reconstituted boards 

had to be Maori. The "Maori" land boards had become Pakeha 

institutions; Maori no longer had any direct involvement in the decision 

malting affecting land vested in the boards. 

h) The role of the Waiarilti District Maori Land Board in relation to 

alienation by sale can be best characterised as one of maintaining 

procedural correctness. The process provided only very limited 

protection to Maori landowners in tenns of the retention of land and was 

218 Doc A 79, Ibid pIS 
219 Rose "The Fenton Agreement and Land Alienation in the Rotorua District in the Nineteenth Century" 
Doc A70, pIS 
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primarily concerned to provide a clear procedure for acquiring the 

freehold title to Maori land?20 

i) The papers in the board's files show that clerks, the Registrar and the 

President took great care to ensure that all the necessary paperwork was 

completed before an alienation was confirmed. But this did not provide 

any protection to the Maori landowners. As long as the correct papers 

were presented to the board, confirmation would follow. Where the 

procedure was not correctly followed, the application was referred back 

to solicitors for the purchaser with instructions for amending the 

application and once this was undertaken the application was presented 

to the board again.221 

j) Records even show that the board approved sales even though the 

landowner became landless and would not have had access to any further 

funds once the land was sold.222 

k) The board's administration of land either vested in it for lease or land 

leased from Maori though it tended to be relaxed in fulfilling its 

responsibilities to owners.223 

1) Leases could be extremely valuable with a number worth many times the 

annual rental paid to the Maori landowners. There are also instances 

where either the board or the Maori Trustee did not maintain an accurate 

record of the current lessee and found sending rent demands out very 

difficult. There are examples where lessees simply disappeared because 

they could no longer pay the rent. 224 

220 Young et aI "Rotorua Twentieth Century Overview" Doc A 79, P 16 
221 Doc A79, Ibid p16 
222 Doc A 79, Ibid pp16-17 
223 Doc A79, Ibid p21 
224 Doc A79, Ibid p174 
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m) On 11 March 1949 Haroharo 4B was vested in the Waiarild District 

Maori Land Board under Native Land Act 1931.225 

n) On 18 July 1928 the District Maori Land Board leased part of the 

Haroharo 2 block to Robert Sanders for 21 years at £7-10-0 per 

mmmn.226 

0) On 12 November 1932 the District Maori Land Board confinned the 

purchase of the Haroharo 4A3 block out of Maori ownership under the 

Native Land Act 1931 at a hearing before President Bowler.227 

p) On 9 December 1930 the District Maori Land Board confirmed the 

purchase of the Haroharo 8B block out of Maori ownership under the 

Native Land Act 1909 at a hearing before President Holland.228 

Maori Trustee 

q) The vigour of the Maori Trustee's administration of Maori lands was 

directly related to cost recovery. Where expenses could easily be 

recovered, and generally the funds had to be held already, the Maori 

Trustee would take action. Where there was no funds in hand and there 

was a risk that funds could not be recovered, the Maori Trustee refused to 

take action?29 

r) This was a major problem where lessees disappeared or did not pay rent 

because there were then no funds for the Maori Trustee to take action to 

recover unpaid rent. There are instances where this caused real 

difficulties for Maori landowners because land was leased but the rent 

was not paid but rates were still due. With no rent, rate arrears accrued 

which had to be paid by the landowners.230 

225 LHAD, Haroharo block history 
226 LHAD, Haroharo block history 
227 LHAD, Haroharo block histOlY 
228 LHAD, Haroharo block history 
229 Young et al "Rotorua Twentieth Century Overview" Doc A79, p32 
230 Doc A79, Ibid p32 
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s) On 1 June 1956 the Haroharo lC3 block was purchased out of Maori 

ownership. This transfer was signed by the Maori Trustee under the 

Maori Affairs Act 1953.231 

t) On 22 December 1966 the Pukeroa 2A block (formerly part. of 

Kaikokopu) was purchased out of Maori ownership. This transfer was 

also signed by the Maori Trustee?32 

u) On 1 September 1967 the Waiwaitutuki 7BIBI block (fonnerly part of 

Kaikokopu) was leased to Peter Cram for a period of 21 years. The 

rental of $420 per annum was to be paid to the Maori Trustee.233 

Trusts and Incorporations 

v) Provisions for the establishment and administration of incorporations 

were originally included in the Native Land Court Act 1894 and 

legislation through the twentieth century retained provisions relating to 

the structure and administration of incorporations. . They were used 

around Lake Rotoiti, in particular, in the fIrst half of the twentieth 

century in relation to Taheke, Rotoiti and Rotoma lands?34 

w) The organisation of assets and funds held by incorporations was velY 

complicated as the incorporation took over a number of blocks which 

were previously development schemes.235 

x) If the incorporations suffered [mancial problems the Court stepped in and 

appointed new trustees or a new committee ofmanagement.236 

231 LHAD, Haroharo block history 
232 LHAD, Kaikokopu block history 
233 LHAD, Kaikokopu block history 
234 Young et al "Rotoma Twentieth Century Overview" Doc A79, p40 
235 Doc A79, Ibid p40 
236 Doc A79, Ibid p40 
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y) Maori landowners faced many issues when they wanted to develop their 

land, especially if, rapid increases in valuation made leasing a block of 

land for pastoral farming purposes very difficult. Development or lease 

was essential if land was to be retained, however due to rates, access and 

so forth, leasing was not always possible or practical. The effectiveness 

of the Incorporations was frustrated by ongoing difficulties in arranging 

fmance, gaining the necessary approvals from local bodies under 

planning regulations and also as a consequence of the title system.237 

z) The commission's third report, was submitted to the governor on 

16 April 1908. They noted that the Rotoiti block had been subdivided 

but no survey had been undertaken. The report recommended 'that the 

surveys of these blocks be executed, even if it should become necessary 

to cut off portions ofland to defray the necessarily heavy expense'. The 

cOlmnissioners also insisted that the block should be incorporated and 

that this was 'all the more necessary because of the nature of the title'. 

Incorporation would assist settlement because the land would be 

managed by cOlmnittees 'which will disregard difficulties arising from 

the application of Native custom to further subdivisions,.238 

237 Doc A 79, Ibid p41 
238 Doc A 79, Ibid p63 
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14.0 LAND DEVELOPMENT SCHEMES 

Breach 

14.1 The Crown, in breach of the principles of the Treaty, established, maintained, 

administered, and managed Land Development Schemes on the Claimants' 

lands without proper or adequate consultation and/or without providing proper 

and adequate mechanisms for the Claimants' participation, expression of 

concems with andlor input into the management of the Schemes. 

14.2 The Crown, in breach of the principles of the Treaty, failed to properly advise 

the Claimants of the full implications of the inclusion of their lands in the 

Development Schemes. 

14.3 The Crown, in breach of the principles of the Treaty, failed to properly provide 

all of the benefits that were promised to the Claimants as a result of the 

Development Schemes. 

14.4 The Crown, in breach of the principles of the Treaty, took over ultimate 

management of the Claimants' land in the Development Schemes to the 

exclusion of the land management rights of the Claimants landowners. 

Particulars 

14.5 The Minister gazetted the lands for Development Schemes without prior 

approval of all the owners?39 

14.6 From 1935 consultation and owner participation requirements disappeared 

from legislation goveming the Development Schemes.24o
• It was not until 1950 

that owners' meetings were regularised. 241 

239 Gould "Maori Land Development Schemes" September 2004, Doc A67, p24 
240 Doc A67, Ibid p23 
241 Doc A67, Ibid p23 
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14.7 It was not until 1971 that policy was developed to ensure that owners of land 

subject to Development Schemes has a real, direct and meaningful say in the 

operation and management of the Scheme.242 

14.8 The Development Schemes were established with little advance or forward 

planning.243 

14.9 After 1934 the Crown's focus was upon obtaining secure occupation for the 

individual fanners rather than upon the needs and interests of the owners.244 

14.10 The Claimants had initially thought they would be pminers in the Development 

Schemes with the Crown, but found in practice they had no voice at al1.245 

14.11 The Claimants sought, by a petition to the Crown ill 1946, greater 

responsibility in the management of their lands.246 

14.12 The selection of the unit occupiers created particular tension and stress for the 

Claimants whanau and hapu land-owners?47 

14.13 The legislation governing the Development Schemes "contained fairly 

draconian powers and placed these in the hands of the Minister" ~ 248 

14.14 Section s23(f) of the Native Land Amendment and Native Land Claims 

Adjustment Act 1929 provides that: 

"No owner shall, except with the consent of the Native Minister, be 

entitled to exercise any rights of ownership in connection with the land 

affected so as to inte7fere with or obstruct the carrying-out of any works 

under this subsection." 

242 Doc A67, Ibid p23 
243 Doc A67, Ibid pp25, 426 
244 Doc A67, Ibid pp26, 28 
245 Doc A67, Ibid p144 
246 Doc A67, Ibid p255 
247 Doc A67, Ibid p30 
248 Doc A67, Ibid p24 
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14.15 While the Claimants retained the ownership of their lands in the Development 

Schemes they were unable to exercise any of the usual rights associated with 

ownership - their ownership rights were displaced by State authority.249 

14.16 After 1934 the Crown's focus was upon obtaining secure occupation for the 

individual fanners rather than upon the needs and interests of the owners.250 

14.17 It was not until 1971 that policy was developed to ensure that owners of land 

subject to Development Schemes has a real, direct and meaningful say in the 

operation and management of the Scheme.251 

Facts 

a) The Claimants were for good reasons initially suspicious of development 

schemes and it required the careful diplomacy of Sir Apirana Ngata to 

sell his vision first to the people of Horohoro and then to other Rotorua 

Maori.252 

b) The Rotoiti IB block was included in the in the Taheke Development 

Scheme on 14 January 1931 under the Native Land Amendment and 

Native Land Claims Adjustment Act 1929. The legislative provision was 

replaced by the Native Land Act 1931 on 29 May 1933. This land was 

not released from the Scheme until 3 June 1954 under the Maori Affairs 

Act 1953.253 

c) Consultation with important leaders of whanau or hapu at the outset 

appears to have been adequate, but representation was a problem and 

Ngata appears at times to have discounted the rights of minority or 

absentee shareholders.254 

249 Doc A67, Ibid p424 
250 Doc A67, Ibid pp26, 28 
251 Doc A67, Ibid p23 
252 Doc A67, Ibid p22 
253 LHAD, Rotoiti Block History, Rotoiti 1B 
254 Gould "Maori Land Development Schemes" September 2004, Doc A67, p22 
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d) 1935 consultation arid owner participation requirements or legal 

encouragement disappeared from the operative legislation. From 1950 a 

Maori was appointed to regional Maori land advisory committees. 

Meetings of owners were regularized from 1950 and owners' unofficial 

committees continued to attempt to moderate the relationship with the 

Department on important issues.255 

e) It was not until 1971 that policy was developed to ensure owners a real, 

direct and meaningful say in 'the operations of schemes upon their 

lands.256 

f) Successive Govenllnents devoted much time, energy and resources in 

attempting to bring about title refonn for the primary purpose of allowing 

more efficient exploitation ofthe land.257 

g) Through the voluntary conversion fund process people were encouraged 

to sell their shares in land. This was pmiicularly So for individuals 

dragged into post-war urbanization.258 

h) Development schemes were established on the land and funds invested in 

dividing the blocks into fanning units and developing them. From this 

time, Crown agents, under the direction of the Native Minister, began 

purchasing interests, both as they were offered and by approaching 

owners. The files associated with these acquisitions show an extensive 

purchase programme was implemented from this time. The records also 

suggest that the interests were purchased as part of the development 

scheme so that the titles to the land could be 'cleaned up' more 

effectively. This involved the Crown selling its interests to Maori, Maori 

exchanging interests in blocks and the outright purchase of other interests 

by the Crown for the purpose of Maori land development. The 

255 Doc A67, Ibid p22 
256 Doc A67, Ibid p22 
257 Doc A67, Ibid p24 
258 Doc A67, Ibid p24 
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Crown-owned undivided interests in the blocks provided a mechanism by 

which titles could be re-organised because the Crown interests could be 

exchanged with interests held by other owners. This would appear to be 

what drove the Crown's purchase programme at this time.259 

i) It would also appear that these interests were acquired for two reasons. 

The first was that the interests of owners who chose not to be involved in 

the development scheme could be purchased out effectively excluding 

them from a long-tenn relationship with the land. The second was that 

tlle acqujsition of interests by the Crown provided greater flexibility in 

alTanging exchanges in the consolidation scheme. By having a pool of 

interests owned by the Crown, the remaining owners could exchange 

their interests in other parts of the block with the Crown to build up a 

bigger shareholding and establish an economic fanning unit.26o 

j) Compulsion clauses of the Conversion fund severed people from their 

ancestral lands. 

inappropriate?61 

This was recognized by later govemments as 

k) Legislation contained fairly draconian powers and placed these in the 

hands of the Minister. These powers were transferred subsequently to 

the Maori Land Development Board, the Board of Maori Affairs, the 

Maori Land Board and the Board of Maori Affairs successively over of 

more than fifty years and were finally successively placed in the hands of 

the Chief Executives of the Iwi Transition Agency and the Ministry of 

Maori Development.262 

1) The Minister could and did gazette lands for development without the 

prior approval of all owners during the early phase of the schemes. Such 

action was modified by the 1936 Act but not before significant areas of 

259 Young et al "RotolUa Twentieth Century Overview" Doc A79, p19 
260 Doc A 79, Ibid p21 
261 Gould "Maori Land Development Schemes" September 2004, Doc A67, p24 
262 Doc A67, Ibid p24 
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land having been placed under development, irrespective of the 

objections of owners or their leaders?63 

m) The Minister could legally initiate Development without consultation and 

he did so without consulting absentee owners. 264 

n) There was no appearance of any significant advanced planning and, 

despite the later recorded utterances of the Minister, some of the schemes 

were very experimental in terms of the land quality and enviromnental 

disadvantages.265 

0) Cost benefit analysis for owners over the longer tenn was missing and by 

creating schemes on questionable lands the Minister was on his own 

connnentary risldng the lands of the Maori in question.166 

p) A generation of owners was subject to the legislative threat, as well as 

the personal advice of the Minister, that their lands would be taken in the 

advent that the schemes or the individual fanner units failed.267 

q) By assummg overall management of the schemes by the effective 

exclusion of a Maori say in management decisions it became a matter for 

the Department to arbitrate and moderate the relationship between unit 

occupiers and owners. This was patiicularly so in relation to the position 

of secure tenure in the period prior to 1949. The Deparhnent appears to 

have considered unit occupier rights as a greater obligation than that of 

the owners?68 

r) Maori owners' groups in the Rotoma district were generally concerned 

that their young men receive adequate training and prior experience.269 

263 Doc A67, Ibid p24 
264 Doc A67, Ibid p25 
265 Doc A67, Ibid p25 
266 Doc A67, Ibid p25 
267 Doc A67, Ibid p25 
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s) There was inadequate attention paid· to instruction and training. in the 

early period ofthe schemes.27o 

t) The introduction of Rehabilitation Department evaluative criteria and 

terminology for selection of settlers after 1945 was regarded by some 

Rotorua scheme owners as a variation of their understanding and 

agreement with Ngata regarding the placement of owners' nominees on 

properties.271 

u) Where Maori owners were implacably opposed to alienation of their land 

by lease the Department considered alternatives such as licenses to 

occupy.272 

v) The Department and the Board of Maori Affairs did not pay sufficient 

attention to the original components ofNgata's vision.273 

w) hl observing that the Maori Affairs administration - centered upon the 

Maori Affairs Department, the Maori Trustee and the Maori Land Court 

- had by the 1960s become 'imbued with an ethic of protecting Maori 

land "... their administration had not assisted many Maori to become 

prosperous •.. ".274 

x) Major H.R. Vercoe complained of the compensation for improvements 

clauses in leases. He told Prime Minister Nash at Otaramarae that "it 

destroys the confidence of the Maoris when they are faced with this great 

hurdle".275 

y) Vercoe asked for the return of land inunediately upon it becoming debt 

free. The Tribe wished to settle its young men on the land. Confidence 

270 Doc A67, Ibid p27 
271 Doc A67, Ibid p27 
272 Doc A67, Ibid p28 
273 Doc A67, Ibid p28 
274 Doc A67, Ibid p77 
275 Doc A67, Ibid pp264-265 
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that this would happen sooner rather than later was clearly reflected in 

Vercoe's comments and this was understandable given the state of the 

commodity market and the relative high prices being obtained for 

produce. Vercoe stated, "Theirs was the type of sympathy the people 

asked should continue and if the senior officers of the Department would 

see it that way and look to the people for cooperation and not so much 

domination, they would get along much better.,,276 

z) Vercoe expressed the underlying concern of Ngati Pikiao through its 

earlier submissions to the Minister; " ... the spirit in the whole thing was 

that they wanted to be given the opportunity to control their own land ... 

we are not asldng for something just because we want to play with 

something ... I think you appreciate that in the make up of evelY man he 

wants to be master of his own as near as it is possible and that is the 

spirit that is in the people now. ,,277 

aa) Vercoe also voiced criticism of the management of the schemes, even at 

the early stage, noting "we understood we would all be considered as 

partners in the operation... but when it came to the questions of 

expenditure and the loading of the land with the expenses of worldng we 

had no voice at all.'.278 

bb) Vercoe observed that at the outset there was no real concern as to who 

would occupy the blocks, the priority was getting the work done and who 

would do it; "our idea was at the start to work in a communal way, 

developing the block, and when it was suitable for settlement, certain 

members, or a member of each family who owned the block, were to be 

chosen by the authorities and by the incOlporated committee",z79 

276 Doc A67, Ibid pp264-265 
277 Doc A67, Ibid p265 
278 Doc A67, Ibid p144 
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cc) Vercoe also voiced criticism of management. of the scheme and in 

particular the work that had been done on the blocks around Lake 

Rotoiti: 

"In the first place I do not think that the officers who have been in 

charge of the operations have altogether understood the desires of 

the people for one thing and their job for another. I refer to 

Supervisor Scott and to his senior officers, Sir Apirana Ngata and 

Mr. Mitchell ... I myself, I think, was the only one [of the owners] 

who understood the development scheme. It is a most essential 

thing for the Maori people to have that feeling of unity,. that feeling 

of cooperation between those above us and those of us who own 

the land and do the work. To me it seemed that we were treated in 

a casual way. Certain work was authorized and we just proceeded 

with the work until the funds were exhausted. I was the one 

appointed to take charge of the work but my powers were limited. 

Certain money was apportioned to certain work. I had to a certain 

stage a voice in the pricing of the work but later it was found I had 

been over-ridden by a budget which brought down the cost of work 

arranged by ourselves to the price arranged by the budget. ,,280 

dd) Vercoe also indicated that, despite his objection, Ngata had insisted that a 

group of expert Ngati Porou fencers be brought in to the Rotoiti area 

blocks, despite Vercoe's insistence that those Arawa could do their own 

fencing, and for less money.281 

ee) During debate of the Native Land Amendment Bill, 1936, in the 

Legislative Council Rangi Mawhete raised a criticism regarding the 

element of control imposed by the Boards and he noted that: 

280 Doc A67, Ibid P 146 
281 Doc A67, Ibid p147 
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hold land that is his own under a leasehold tenure. Instead of 

leaving him his freehold, he is practically forced to take up a lease 
. 282 

of his own property . .. " 

The Taheke Scheme 

ff) Anned with the Land Laws Amendment Act 1929 Ngata set about to 

bring as much land as possible into development schemes as quickly as 

possible. The Minister personally crossed and re-crossed the country, 

promoting and selecting sites. One of the fIrst schemes established for 

Arawa was at Horohoro, in the Rotomahana-Parekarangi block. At 

Xmas time in 1929 a large meeting was held at Horohoro to show what 

could be accomplished.283 

gg) The fIrst selies ofNgati Pikiao schemes may have had their origin at this 

meeting but in any case Taheke was certainly discussed at Horohoro with 

Ngata making a finn cOlllnitment to take over the troubled Taheke dairy 

scheme.284 

hh) The Taheke development Scheme was the first involving Ngati Pikiao 

lands to be gazetted. 

ii) The proposal covered some 15,744 acres - about 4000 more than the 

Taheke 3D Incorporation. As well as the incorporation lands and a few 

adjacent blocks, the scheme encompassed parts of Rotoiti 1 and 4, and 

more than 2,300 acres of the Paengaroa South blocks (downstream from 

Taheke 3).285 

jj) All of these lands were brought under the 1929 Act but the Native 

Minister's powers were delegated to the Waiariki Maori Land Board for 

282 Doc A67, Ibid p198 
283 Donald Loveridge "The Most Valuable of the Rotorua Lands. Alienation and Development in the 
Ngati Pikiao Blocks 1881-1960" Doc A6, pp205-207 
284 Doc A6, Ibid p210 
285 Doc A6, Ibid p210 
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the purpose of rendering the said lands or any of them fit for settlement 

but subject in all cases to the control of the Native Minister?86 

Ide) It is not lmown when or if the owners of the added lands were consulted 

about participation in the development scheme, but it appears that the 

Waiariki Board was among the last to hear of its responsibility.287 

11) Ngata directed by letter from the undersecretary of Native Affairs a week 

after the proclamation for the Board to utilise its funds in the prosecution 

of the scheme. He also infonned that an Advisory Superintendent 

(W J Scott) and a local Manager (N Mitchell) for Taheke had been 

selected and appointed. The Native Minister had also personally: 

"arranged for the purchase on the East Coast of 2000 two tooth 

wethers and 500 five year old ewes and 250-300 young steers for 

cleaning off the ragwort and crushing out the fern n.288 

nml) These orders arose from a personal inspection of the land which the 

Minister had carried out in December of 1930 and which included visits 

to Okataina and Taheke. 

nn) When the Taheke Scheme was initiated a problem arose with several 

Ngati Te Takinga people who had been involved in the dairy scheme but 

did not want to participate in the development scheme. Mitchell reported 

that the main body of Te Takinga was solid for the scheme and even 

when several fanners persisted in holding out, Mitchell arranged for the 

President of the Waiariki Board to meet with them to discuss their 

attitude to the Development Scheme and the repayment of the loans now 

owning to the Board.289 

286 Doc A6, Ibid p21 0 
287 Doc A6, Ibid p21 0 
288 Doc A6, Ibid p211 
289 Doc A6, Ibid p212 

118 



00) It appears that despite Mitchell's protestations that Ngati Te Takinga 

were loyalists the split many have endured until at least 1932. 

pp) The Waiarild Land Board was the sole funding agency for Taheke until 

1933. During the two years from 31 March 1931 to 31 March 1933 it 

expended less than £1,800 on development work for Scheme, almost half 

of it on fencing. During that time the net indebtedness of the Taheke 

owners rose to 4,346 (from 9,822 to 14,168) due to the expenditure and 

accumulating interest.290 

qq) When the Native Land Settlement Board took over the Scheme in 1933 

dairying operations were at a complete standstill and the land was 

infested with noxious weeds and much work needed to convert Taheke 

into a Stock Scheme.291 

rr) The takeover officially took place on 29 May 1933 and the large 

investment which the Waiarild Maori Land Board had made was, in 

effect, placed in suspension. 

ss) By order of the Settlement Board, its own future expenditure would be 

the first charge on the lands while the existitlg debts to the Board were 

made non-interest bearing. 

tt) The Native Affairs COlmnittee would conclude in 1934 with respect to 

Taheke dairy and development schemes that: 

290 Doc A6, Ibid p213 
291 Doc A6, Ibid p213 

"The Arawa Trust board had come the best out of this venture. 

The jimds of the Maori Land Board's beneficiaries have been 

unwarrantably jeopardized by serious mismanagement and lack of 

proper supervision on the part of Mr Tai Mitchell and the Waiarild 

Maori Land Board, and by the neglect of the Native Minister to 
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control the position from at least January 1931, until September 

1932 ".292 

uu) It was thought however that if the lands were properly managed in future, 

the huge debt might be repaid. Strenuous efforts by the Waiariki Land 

Board in 1937 to have the Board of Native Affairs take over its moribund 

Taheke debt came to nought.293 

The Mourea Scheme 1931-1933 

vv) The Mourea Development Scheme was proclaimed on 9 July 1931. It 

included 2,670 acres of land on both sides of the Ohau Channel, in the 

Kaokaoroa 1 and 2, Mourea Papakainga 2 and 3 and Taheke 2 blocks, 

plus pieces of others in the vicinity. Within a year another 3018 acres 

were added, although none of this was from the Ngati Pikiao Blocks. 

ww) The administration of the Mourea Scheme was delegated to the Waiariki 

Board but, unlike Taheke, it would be funded from the Native Land 

Settlement account. Approval was given for expenditures of up to 

£5,000 for the first year.294 

xx) Tai Mitchell was a key figure in this period and in fact through his 

intervention the schel'ne was already underway in July when the 

proclamation issued. He had entered into negotiations with Vaughan an 

owner of several leasehold and freehold properties on either side of the 

Ohau Channel which had been leased and purchased from their Maori 

owners in the late 1910's and 1920's. The purchase of Vaughans 

freehold land and leases which covered 178 acres in Kaokaoroa 1 and 2 

and 741 acres in Mourea Papakainga 3E was completed for £3,300 and 

was followed by an offer from S A Pethybridge to sell his freehold and 

land leases.295 The Pethybridge purchase was completed by the end of 

292 Doc A6, Ibid p214 
293 Doc A6, Ibid p214 
294 Doc A6, Ibid p215 
295 Doc A6, Ibid p215 
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July and in all the Crown acquired 2,671 acres made up of 755 acres of 

freehold - two thirds of it grassed and enclosed and 1,916 acres of Maori 

leaseholds.296 

yy) On the face of it the idea of buying land which Maori had ah'eady sold in 

order to create a scheme to develop Maori lands was rather odd. The 

state of unemployment at Mourea at the time and the desire by Ngata to 

establish a Ngati Porou colony seem to be motivating reasons for his 

approval and consent to the arrangements. He further rationalised the 

proposals by selecting· settlers for Okahu who were experienced in all 

branches of fann work with emphasis on expert knowledge of fencing of 

all cultivation operations and especially of dairying.297 

zz) A Waikato party under Te Puea Herangi was later established on a piece 

of Crown land in the Whakapoungakau block in 1933 on lands acquired 

from the McDowells.298 

aaa) Because these purchases made up such a large proportion of those made 

in the Waiarild District as. a whole, about 10,920 acres to 1934, which in 

turn included almost all of the purchases for Maori Land Development in 

the North Island there was scepticism around their motivation and 

ultimate benefits?99 

bbb) The Royal Commissiori on Native Affairs was astonished that the Native 

Minister should have spent such a disproportionate amount on the 

purchases of land in the Waiariki District. They noted that some of the 

purchased land at Tikitere had even been used to re-settle people from 

the confiscation area in the Waikato and noted that Mitchell had been 

concerned in most if not all of the purchases in the District. 300 

296 Doc A6, Ibid p216 
297 Doc A6, Ibid p217 
298 Doc A6, Ibid p217 
299 Doc A6, Ibid p217 
300 Doc A6, Ibid p217 
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ccc) The Commissioners pointed to several problems with the situation 

including whether Ngata had authority to purchase lands in this manner, 

under the 1930 amendment to the original. 1929 act or to use the powers: 

i) to purchase supplementary land required to render Maori lands 

more suitable for settlement; or 

ii) to purchase European lands for the purpose of creating a substantial 

settlement block for settlement by Maori. They concluded that 

purchases of the kind were beyond the powers conferred upon the 

Minister by the legislature. 

ddd) In March 1932 the Native Minister decided to reorganise the two existing 

schemes. The Mourea lands south of the Ohau channel were to be 

reorganised as a new scheme under the name of Tikitere and those on the 

northern side would become the new Okere scheme. 

eee) The Taheke scheme was restructured during this period and a new Rotoiti 

development scheme emerged in May 1932 comprising 3912 acres. An 

enlarged 4939 acre Rotoiti scheme was re gazetted on 6 June 1933 after 

further discussions with interests in the Rotoiti 4 Incorporation. It was 

noted in the Waiariki Board that in passing the scheme an attempt had 

been made to include each hapu's lands in the one scheme. 

fff) The comment may explain a good deal about the restructuring but was 

not the sole explanation for it. The WaiarikiBoard simply did not have 

the resources to support further development or even to maintain existing 

development and nothing was done for nearly two years to rectify this. 

ggg) Also created in 1933 was the Okataina Development Scheme which took 

in some 13,847 acres of land around the lake with purpose of a timber 
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supply for the development schemes in the area and to provide work for 

local unemployed Natives.301 

hhh) By 31 March 1934 more than 22,000 acres of land around Lake Rotoiti 

had been placed in development schemes. Most of this was located in 

Ngati Pikiao blocks and it probably represented a substantial proportion 

of the area which had not been leased or sold in the period before 1930. 

iii) Lack of capital was not the only hindrance to Maori land development, 

by any means. Another was the fragmentation of titles and properties, 

and the debts resulting from forty years of activity by the Native Land 

COurt.302 

jjj) Ambitious plans had been prepared for consolidation schemes throughout 

the Waiariki District. Among them was one which covered all of the 

original Taheke blocks, al1d another which covered most of the original 

Rotoiti block. The principle of consolidation had attracted increasing 

attention since fIrst tried on the East Coast in 1911. It was very high on 

the Te Arawa agenda in the early 1920's.303 

lclcle) There can be little doubt that the Crown's large investment in 

development schemes brought many benefIts for Ngati Pikiao during the 

1930s and protected those lands from further alienation at a time when 

severe economic distress might well have led to fuliher sales. By 1940 

total expenditure on the schemes had increased sevenfold form 60,000 to 

almost 350,000 but with a decade of guaranteed markets ahead some 43 

per cent of debt was already retired. Altogether including settlers the 

schemes supported 342 people. 

111) Energetic steps were taken by Ngati Pikiao's leadership to promote such 

developments during the early 19200s. The scheme at Taheke was an 

301 Doc A6, Ibid p227 
302 Doc A6, Ibid p 187 
303 Doc A6, Ibid P 189 

123 



ambitious exercise requiring capital and expertise which were in 

relatively short supply at the time. The schemes should be contrasted 

with other similar enterprises of the period like· the Lichtenstein station 

on Rotoiti 3 and Rotoiti 6· and 7C. Beginning around the start of the First 

World War, the Auckland based lessees poured in very substantial 

amounts of capital for grassing, fencing and stock. By 1936 the station 

was carrying 7.500 head of sheep and 700 of cattle. While the average 

quality of the land in Rotoiti 6 and 7C was no better or worse there 

success was entirely attributable to the liberal application of capital and 

pastoral expertise.304 

nU111n) Land development also meant loss of control. Specifically it put 

owners in a position where the people making the decisions about the 

development of their land, contracting debts which they would have to 

repay, had different views on where that development would lead.305 The 

difficulties around this were identified and notified to Crown officials 

during this period. One of the principle concerns was the. distance fl.-om 

the land such management proposals inflicted on the peoples of Ngati 

Pildao and the prioritisation of a national Maori interest as opposed to 

and at the expense of the tribal interest in the schemes progress. The 

problem is one that still persists in the modern. context. In the Crown's 

point of view the purpose of the scheme was economic recovery, not 

recovery of ownerships. Te Arawa and Ngati Pikiao leaders however, 

consistently sought to use the fmancial assistance available from the 

crown to redress the land loss of the 1910's and 1920s.3
0

6 

304 Doc A6, Ibid pp202-203 
305 Doc A6, Ibid p231 
306 Doc A6, Ibid p267 
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15.0 FORESTRY 

Breach 

15.1 The Crown in breach of the Treaty failed to actively protect the Claimants' 

resources leaving them in an impoverished state with an inadequate resource 

base unable to meet the claimant's physical and cultural needs. 

15.2 The CroWll in breach of the Treaty undermined the Claimants' rangatiratanga 

by imposing its own regiments of control to administer the Claimants' forestry 

resources without the Claimants' consent and without regard to the Claimants 

interests. 

Particulars 
15.3 The Crown unilaterally imposed its own system of control to administer the 

Claimants resources in native forest in accordance with its own agenda. 

15.4 The Crown's lengthy regime of colonization and subordination through the 

Native Land Court and Crown Purchasing had left the Claimants in an 

impoverished state with an inadequate resource base to meet their physical and 

cultural needs. 

15.5 Native Timber was one of the few remaining resources available that could be 

used to raise capital to meet paramount cultural needs such as cost of tangi and 

erection of Wharenui. 

15.6 The timber companies exploited this inlpoverished state to obtain valuable 

native timber at low prices that the Claimants would not nonnally have parted 

with. 

15.7 The Crown was an active participant in this process but took no steps to protect 

the Claimants interests despite its direct hand in forcing the Claimants into this 

position. 
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Facts 
a) In the Rotorua District, as noted by the 1908 Stout and Ngata 

Commission, the possibility of Maori of using forest resources also had 

been limited as pennission to do so was required from the Government 

before any fonn of alienation could occur on land blocks that were 

administered under the 1881 Thennal Springs Act. Rotorua Maori 

appearing before the Commission were said to attach "great importance" 

to their timber resources insisting that they be dealt with first and 

separately from the land. This call was against the norm often exhibited 

at the time where timber was not valued as a distinct resource on the land 

but seen as an impediment to settlement objectives that had to be 

removed before the land was productive and made valuable.307 

b) In the decade after 1909, Rotorua Maori began to utilise their timber 

resources. In doing so, they often recorded in their timber leasing 

arrangements protective or beneficial conditions. These included the 

right of the owners to use timber on the land for fencing or fIrewood~ the 

need for the millers to remove sawdust off the land, the right for owners 

to be employed by the miller, the right of the owners to take millable 

trees even during the tenn of the lease, that tramways could be used by 

owners for the carriage of firewood and that trmulines had to be fenced 

so as to not cause any damage to livestock. Another feature commonly 

noted in timber leases was the requirement for the sawmiller to cut the 

timber in 50 or 100-acre blocks after which the land concerned would be 

released from the arrangement. This ensured that land was not tied up 

too long in the agreement and came back to the owners in a timely 

manner as cleared land for them to farm}08 

c) Officials were also attempting to gam a general control over an 

indigenous timber cutting on Maori land. As noted previously in this 

rep01i, attempts to assert such control through the Native land alienation 

307 Walzl "Maori and Forestry" Doc A80, p478 
308 Doc A80, Ibid pp478-479 
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process had dated back to 1918 but had largely been ineffective. During 

the 1930s, however, the Forest Service would renew attempts to 

implement a high level of control. Once achieved, this system would be 

in effect through to the 1960s.30
9 

d) The Secretary expressed the opinion that it should be made mandatory to 

receive the consent of both the State Forest Service and the Scenery 

Preservation Section of the Lands Department before granting pennission 

for lnilling.3IO 

e) When the Forest Service fIrst came into existence, steps were taken to try 

and gain some control over timber cutting on Maori land. Regulation was 

introduced that required input from Forest Service offIcials into any 

timber cutting alTangement that was being made. The fIrst effort at this 

type of intervention saw an attempt to prolong wartime regulations 

requiring that the Govemor approve every sale oftimber.3Il 

f) The impact of these two forms of restrictions over the two districts is 

reflected by the knowledge that for both districts, the timber was the only 

resource available for many landowners to pay for daily living expenses, 

meet any hardships that arose, provide the opportunity to meet any 

shared connnunity needs or provide a way forward with land 

development. The Forest Service regulation was brought into effect 

without any consideration of the impact that might arise on the timber 

owners.312 

g) On 15 October 1934, the President of the Aotea Maori land Board, James 

Browne, stated: 

309 Doc A80, Ibid p369 
310 Doc A80, Ibid p370 
311 Doc A80, Ibid p481 
312 Doc A80, Ibid pp506-507 
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The Natives have no resources beyond what they can obtain for 

their timber and the work they can getfrom the mills.313 

h) Furthennore, when that impact was recorded by local Court officials, the 

Forest Service did not desist with regulation or pursue a means to 

ameliorate its impact. Not surprisingly thi~ led to other officials 

suggesting that the Forest Service single-mindedly pursued its objectives 

of conservation without considering, and at the expense of, the rights of 

others.314 

i) Whilst the conservation of indigenous timber during the twentieth 

centUly was indeed in the national interest in view of the timber scarcity 

that had been discovered, the pursuit of this kawanatanga responsibility 

need not have occurred at the expense of the rangatiratanga rights of 

Central North Island Maori forestry owners.315 

j) So too did nUlnerous land tenure experts in the fonn of Land Courts 

officials declare in strong and repeated tenns that the Forest Service's 

regulation of indigenous timber rights from the 1930s onwards were 

similarly contrary to the rights of Central North Island Maori as 

guaranteed under the Treaty ofWaitangi.316 

k) Evidence also reflects that within timber agreements of the 1910s, it was 

often noted that part of the proceeds from the timber would be used to 

support cOlmnunity projects such as the building of churches, meeting 

houses or whare kai at marae.317 

1) No effOlis were made to consider or act against any negative impact that 

might befall Central North Island Maori.318 

313 Doc A80, Ibid p374 
314 Doc A80, Ibid pS07 
315 Doc A80, Ibid pS07 
316 Doc A80, Ibid pS07 
317 Doc A80, Ibid p479 
318 Doc A80, Ibid pS07 
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Okataina 

m) On 17 April 1934 application was made for cutting rights over the 

Okataina A or No. I block to the Rotoiti Timber Company for a period of 

10 years. As part of the arrangement made, it was proposed that out of 

the royalty moneys there· be paid such amount as may be sufficient to 

cover the cost of timber supplied by the Company for the erection of one 

dining room for the meeting house Uenuku on the Hamningi No.IC 

block and another for the meeting house Hinelcura on Haroharo No.2.3l9 

n) On 29 May 1934, Hampson and Davys, wrote to the Conservator of 

Forests in Whakarewarewa on behalf of their client the Rotoiti Timber 

Company Ltd. The solicitors infonned the Conservator that at a meeting 

held on 25 May the owners of the Okataina A block [33 acres] had 

agreed to grant to the Rotoiti Timber Company timber-cutting and 

tramway rights for a period of ten years and at a royalty of 1I6d per 100 

superficial feet on all millable timber. The solicitors pointed out that it 

was at the request of the owners that their client had made the application 

for timber-cutting rights as the owners de.sired to erect a dining room for 

their meeting house at Rotoiti. They had no means of purchasing the 

timber for the purpose and therefore they had requested their client to 

supply them with the timber and to deduct the cost fl:om the royalty 

moneys payable for the timber on the Okataina A block.320 

0) On 11 October 1934 the Conservator of Forests replied to the Director of 

Forestry and stated that as the native owners had received value in excess 

of the royalty value, the tenn was of little importance to anyone but the 

purchaser.321 

319 Doc A80, Ibid p387 
320 Doc A80, Ibid p388 
321 Doc A80, Ibid p389 
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p) On 17 October 1934, the Commissioner of State Forests gave his consent 

to the application for timber-cutting rights over the Okataina.A block to 

the Rotoiti Timber Company.322 

Waione 

q) On 8 November 1937, the Forest Ranger sent to the Conservator of 

Forests in Rotorua a report of millable timber on Waione C1 and stated 

that the milling timber was essentially rimu, with small quantities of 

Kahikatea, Matai, Mangahao and Miro, amounting to 554,315.75 board 

feet at the value of £777.11.9.323 

r) On 26 November 1937, the Commissioner of State Forests consented to 

the sale of milling timber over Waione Cl to Tunnic1iffe and Company 

from Rotoiti.324 

Haroharo 

s) In the mid-1930s, the Haroharo block was the location of much timber 

milling activity. An application was made on 8 February 1935 by 

Tumlic1iffe Timber Co for a meeting of owners to consider a proposal to 

lease for a period of 10 years with right of renewal for five years the 

Haroharo No.12B block at a royalty of 116 per hundred feet. 712. The 

meeting was held on 16 April 1935 when 17 owners considered the 

proposal. The owners agreed the royalty to be paid was 2/6 with cutting 

to conunence within six months of date of confinnation by the Waiariki 

Board. An important condition was also lodged. 

322 Doc ASO, Ibid p3S9 
323 Doc ASO, Ibid p394 
324 Doc ASO, Ibid p394 

The Grantees to supply timber to the Grantors for the erection or 

completion of Meeting Houses and dining rooms whenever such 

timber is required. The costs of such timber to be deducted ji'om 

royalties payable to the Grantors. The Grantors to be given right 
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of employment when such person is suitable and when vacancy 

occurs. All totm'a trees standing or growing on the above block to 

be reserved and not interfered with.325 

t) On 23 December 1935, the Commissioner of State Forests gave his 

consent to the sale of timber on the Haroharo block from the owners to 

Tunnicliffe and Seabou:i:ne.326 

u) One of the owners Hori Taia stated: 

I would ask the meeting to set aside £850, the £50 to provide for 

contingencies. The money to be paid to the Arawa Trust Board 

who is to pay for everything. We do not want the Waiarild Maori 

Land Board to have the administration of it because too much 

trouble (Hoha). There are too many branches of the law in that 

office and it takes too long to get the money out or get the accounts 

paid. With the Arawa Trust Board we can get the money on 

demand ... We have had enough trouble getting this far and we do 

not want a repetition of this ifwe do not act wide enough. 327 

v) Another owner Te Pahau te Ruahuetini stated: 

I support the £900 for the reasons given and also. the payment to 

the Arawa Trust Board. We ask that the approval by the Board be 

expedited as we are in debt and we want to get some money to pay 

our carver and wor/onen. We want a resolution that would cover 

everything we have to do and get to complete the whole lot 

including the expenses of the opening ceremony. 328 

w) Another example exists of where the need to restore a meeting house 

changed the owners' stance on milling timber. On 10 April 1937 a 

325 Doc A80, Ibid p395 
326 Doc A80, Ibid p396 
327 Doc A80, Ibid pp396-397 
328 Doc A80, Ibid pp396-397 
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meeting of owners was held to consider selling timber over the Haroharo 

No.l2D block to Rotoiti Timber Co. The five owners present informed 

the Chairman that they did not wish to sell the timber on the land. On 

19 October 1937 another application was made to call a meeting of 

owners to consider proposal to sell to Tunnicliffe TiJ:n.ber Co for a five 

year period with right of renewal with half the cost of the State Forestry 

Department appraisal to be payable by the owners and to be deducted 

from the said cash deposit. A meeting of owners to consider this 

application was held on 9 February 1938 with seven owners being 

present. The proposal was read and it was noted: "Everyone was in 

favour of the proposal as it was desired to have some money available for 

the renovation of a meeting house at Maketu". The resolution to sell the 

timber was passed.329 

x) A similar scenario occurred for Haroharo 12Cl. On 12 November 1936 

an application was made for meeting of owners to consider proposal of 

timber cutting rights being granted to Tunnicliffe Timber. Co for a term 

of five years with right of renewal. On 5 February 1937 the meeting of 

owners expressed an opinion against selling the timber at present. A 

further meeting was called on 15 April 1937 where the owners present 

stated they did not wish to consider the proposal until the land had been 

surveyed and that "they themselves were in a position to detennine where 

and what timber there was on the land". The following year on 

7 February 1938 the resolution was again put forward before owners of 

Haroharo 12Cl block and was tIus time successful. Several important 

conditions were included as part of the arrangement. 

y) That out of the royalty payable in respect of the Haroharo 12Cl block, 

the Waiariki District Maori Land Board retain the sum of five hundred 

pounds to pay the costs of the erection of the Meeting House at 

Tawhakarere, also to pay the Rotoiti Timber Co Ltd £25 as a refund for 

329 Doc A80, Ibid p400 
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advance for the tangi of Manuhiri te Hai and also to pay Tunnicliffe and 

Co £20 refund of amounts advanced on account of royalties. 

z) On 9 February 1938 the resolution was put to the meeting of owners. 

Two resolutions were then put forward, one to sell the timber and the 

other to set aside certain moneys to cover expenses in erection of the 

Meeting House and repayment of advances.33o 

330 Doc A80, Ibid pp401-402 
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16.0 TOURISM 

Breach 
16.1 The Crown in breach of the principles of the Treaty failed to protect the 

economic position of the Claimants by undermining the Tourist industry that 

the Claimants were involved in. 

Facts 
a) Maori lived at the site of, and made extensive spiritual, cultural, social 

and economic use of many geothennal features and freshwater springs 

throughout the CNI Region, including Whakarewarewa, Tikitere, Orakei 

Korako, Tokaanu, Hamurana and Taniwha Springs.331 

b) The Crown was motivated by desire to control a developing tourism 

industry and assert authority over the region and over Maori.332 This was 

to be at the expense of Maori who were to be excluded from the industry. 

Maori were regarded as an impediment to tlus trade and incapable of 

efficiently managing such a large and lucrative industry.333 

c) The Crown opposed the charging of any or any adequate tolls for visiting 

the scenic attractions of the Central North Island when in Maori hands.334 

d) In 1885 Native Affairs Minister John Balance advocated a low scale of 

charges, if any, to be levied on tourists, characterising local charges as 

"blackmail".335 

e) Between 1880 and 1900 the majority of Maori lands containing thennal 

springs in the Central North Island were alienated. This significantly 

33J Locke "Maori and Tourism (Taupo-Rotoma) 1840-1970" Doc A69, p19 (Tokaanu), pp23, pp27 
(geothen11aI generally), p20 (Orakei) 
332 Rose "The Fenton Agreement and Land Alienation in the Rotoma District in the Nineteenth Century" 
Doc A 70 pp5-8 
333 Locke "Maori and Tourism (Taupo-Rotoma) 1840-1970" Doc A69, p43 
334 Doc A69, Ibid p12 
335 Doc A69, Ibid pp53.-54 
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reduced the chances of Maori playing a prominent role in the Tourist 

trade.336 

f) By 1900 the Government controlled most lands containing hot springs in 

the thennal springs district. Maori no longer controlled this trade but 

were reduced to service workers in the industry or to becoming tourist 

attractions themselves.33
? 

336 Doc A69, Ibid p176 
337 Doc A69, Ibid p148 
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17.0 SOCIAL AND ECONOMIC IMPACT 

Breach 

17.1 The Crown breached its fiduciary duty to protect the Claimants by 

implementing legislation, which did not protect the interests of the Claimants 

and in fact promoted the confiscation and alienation of the lands and taonga of 

the Claimants. 

17.2 The Crown breached its obligation to recognize the rangatiratanga of the 

Claimants in that it imposed a Western system of land tenure without 

recognition of the Maori land tenure. 

17.3 The Crown breached its duty to protect the interests of the Claimants through 

its Native Land Court process which committed the Claimants to a cycle of 

debt and poverty causing the alienation of their lands. 

17.4 The Crown breached its duty to protect the Claimants' taonga causing 

desecration of waahi tapu and other areas of significant importance. 

17.5 The Crown breached its duty to recognise the Claimants' tino rangatiratanga 

over and within their domain. 

Particulars 

17.6 The Crown failed to properly recognise and actively protect the interests of the 

Claimants in their fisheries, and other resources and to properly protect such 

resources from enviromnental degradation and in particular the Crown failed to 

properly protect the natural waters of Rotorua, and the interests of the 

Claimants and their constituent whanau and hapu as the guardians of those 

resources. 

17.7 The imposition of individualised title in the Native Land Court led to a 

breakdown of the Claimants' traditional social structures. 
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17.8 In breach of Te Tiriti, the Crown utilised the impoverishment it had created 

within the Claimants to coerce the Claimants into decisions that benefited· the 

Crown while further entrenching the socio-economic dysfunction of the 

Claimants. 

Facts 
a) The findings of the Stout-Ngata Commission confirm the impression 

given by Crown purchase records of the late nineteenth century. Most 

Maori communities in RotolUa were stmgglmg to sustain themselves on 

an inadequate land base. Decades of Native Land Court hearings and 

Crown purchasing under the provisions of the Thenmil Springs District 

Act had left Te Arawa in a precarious socio-economic position.338 

b) The continuation of the Native Land Comi system was confinned by the 

Native Land Court Act 1894. The divisive system continued, with its 

emphasis on individualisation, its succession lUles that were resulting in 

increasing fi·agmentation of title and its attendant expenses that 

contlibuted to pressure on the retention ofland.339 

c) The introduction of Trout caused a decline in the Claimants' indigenous 

fresh water food supply namely inanga, toi toi, koura and kakahi. As the 

traditional food sources slowly diminished Maori began to supplement 

their catches with the new fish trout. However the Crown imposed trout 

fishing licences restricting access to this resource.340 

d) On 11 November, Ratana and Pumipi wrote to Blyce from Ohinemutu, 

asking for an advance on Kaikokopu. They explained that they were 

suffering fi·om a shortage offood.341 

338 Rose "The Fenton Agreement and Land Alienation in the Rotorua District in the Nineteenth Century" 
Doc A 70, p362 
339 Doc A 70, Ibid p324 
340 Tania Thompson "Rotorua lakes Research" March 1993, p8 
341 Rose "The Fenton Agreement and Land Alienation in the Rotorua District in the Nilleteenth Century" 
DocA70, p18S 

137 



e) The Native Land Court was sent in to Te Arawa to conduct a lengthy 

relitigation of land titles.342 This was the beginning o(the end insofar as 

tribal control over Arawa lands was concemed.343 

f) The Crown desired both individualisation of title and alienation of the 

land, and imposed an obligation on Maori to pay the survey costs which 

the Crown considered necessary. Such survey costs were a particular 

burden on Maori because (to the knowledge of the Crown) there was no 

way that they could raise money on security of their land to pay the 

survey costS.344 

g) For years, Maori burial caves had been sought out by some Europeans, 

who rejoiced in the name "fossickers", a euphemism that failed to 

conceal the terrible insult and injury their activities caused Maori. In 

1903, Gilbert Mair, who was newly appointed as head of the Maori 

Councils, reported on this practice, which had recently seen a group of 

young men "from good Hawke's Bay families" desecrate a large burial 

cave near Lake Rotoiti. They posed for photographs with the bones and 

slculls.345 

342 Locke "Maori and Tourism (Taupo-Rotorua) 1840-1970" Doc A69, p48 
343 Ward "Ngati Pikiao Lands: Loss of Tribal Ownership and Control" Doc A9, p52 
344 Rose "The Fenton Agreement and Land Alienation in the Rotorua District in the Nineteenth Century" 
Doc A 70, p51, re the evidence of Mitchell to Haultain, and p267, statement in 1890 confinning that land 
was being sold explicitly to pay survey charges, and Rose's conclusion, p325 
345 McBumey "Scenery Preservation & Public Works Takings" Doc A82, p144 
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18.0 RELIEF 

Apologies 

lS.l The Claimants, wishing to achieve the removal of the prejudice inflicted upon 

them by the Crown, seek recOlmnendations from the Waitangi Tribunal thatthe 

Crown make a full and comprehensive public apology for those actions and 

omissions that were in breach of the provisions and principles of the Treaty of 

Waitangi. 

Return of Land 

lS.2 The Claimants seek recOlmnendations from the Tribunal that pursuant to 

Sections 8A-8HU) of the Treaty ofWaitangi Act 1975 the Crown should return 

to the Claimants in a mamler which appropriately recognises those 

hapu/whanau that have a direct interest in the land all relevant Crown land, 

together with any improvements thereon, induding: 

a) Reserved land and conservation land; 

b) Land held by any State Owned Enterprise: 

i) Land held by any institution under the Education Act 1989; and 

ii) Land vested under the New Zealand Railway Corporation 

Restmcturing Act 1990 or any interest in any such land and 

together with improvements thereon; 

c) In paliicular the Crown should return and revest and lands of special 

significance to the Claimants. 

d) Pursuant to Section 36 of the Crown Forest Assets Act 1989 ("The Act") 

the Claimants seek that the Tribunal reconnnend the Crown: 
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i) return all of the land comprised within the Rotoehu Forest which is 

within the Claimants' rohe to iwi ownership; 

ii) pays compensation in accordance with the First Schedule of the 

Act; and 

iii) make such other remedies as the Tribunal considers appropriate; 

e) Pursuant to Section 8A(2) of the Treaty of Waitangi Act 1975, the 

Tribunal make a binding recOlmnendation that land within Schedule 1 

subject to resumption provisions under the State Owned Enterprises 

(Treaty ofWaitangi) Act 1988 be returned to the Claimants. 

Compensation 

18.3 Pursuant to Section 6(3) of the Treaty ofWaitangi Act 1975 the Claimants seek 

that the Tribunal recommend the Crown: 

a) Compensate .the Claimants for the prejudicial effects caused by the 

Crown's legislation, actions, omissions, policies and practices as 

identified in this Statement of Claim; 

b) Compensate the Claimants in respect of the disruption of the hapu and 

whanau; the social dislocation which has occurred as a consequence of 

legislation and government policy; and for the taking of measures dealing 

in social issues of unemployment and loss of mana; and for compensation 

by way of policies, practices and funding appropriate to restore the mana 

of the tribes; education and training of tribal members; and 

c) make such other remedies as the Tribunal considers appropriate. 

18.4 Compensation be paid to the Claimants for the loss of their economic base and 

lands including accrued loss of earnings. 
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18.5 Compensation be paid to the Claimants for the full costs of the preparation and 

presentation of this claim and the costs of recovering any land reco111111ended to 

be returned or other costs incurred in securing the implementation of 

recommendations. 

Cultural Redress 

18.6 The Claimants seek recommendations' fl.-om the Tribunal that the Crown: 

a) Fully recognise the matauranga and traditionallmowledge base of the 

Claimants associated with their rongoa and other taonga be fully 

recognised and protect them as the cultural and intellectual property 

rights of the appropriate whanau and hapu; 

b) Recognise the Claimants' special relationship with Lake Rotoiti and its 

inlets and tributaries; 

c) Make provision for the participation of the· Claimants on all statutory 

boards, authorities, agencies, companies and other Crown organisations 

that function within the claim area; and 

d) Provide statutory, regulatory and other appropriate mechanisms and 

resources to enable tribal self regulation and governance for the 

Claimants within their tribal domain. 

Protection of and Return of Resources 

18.7 The Claimants seek recOlmnendations from the Tribunal for: 

a) the return and revesting of the Crown owned part of Lake Rotoiti and its 

inlets and tributaries, together with other water bodies within the 

Claimants' rohe (including the bed, banks, and water in, under and 

adjacent to such water bodies) in the relevant whanau and hapu; 
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b) the retum and revesting of harbour, foreshore, seabed and ;petroleum 

resources to the Claimants. 

Implementation of Crown's Kawanatanga Duties 

18.8 The Claimants seek recommendations from the Tribunal that: 

Other 

a) The Crown should properly fulfil its duties under the Treaty to act as 

kaitiaki of Maori taonga and resources of Aotearoa by implementing 

legislation or other mechanisms to ensure the retum of Lakes Rotoiti and 

its inlets and tributaries to their pristine state; 

b) The Crown should assist and facilitate restoration of access to mahinga 

kai and to other forms of traditional food resources of importance to the 

claimant whanau and hapu. 

18.9 Any other recOlmnendations the Tribunal thinks fit. 

Amendment 

18.10 The Claimants reserve the right to amend or add further to the claim as 

appropriate. 

DATED AT ROTORUA THIS 8TH DAY OF DECEMBER 2004 

JD Rangitauira MP Annstrong 
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i' 

TO: 

AND TO: 

The Registrar, Waitangi Tribunal, Wellington 

The Crown Law Office 

AND TO: Claimant Counsel for the Claimants involved in the Central North Island 

Waitangi Tribunal Claims Inquiry District 

This STATEMENT OF CLAIM is filed by JASON MILES POU and ANNETTE 

TE IMAIMA SYKES, representatives for the Claimants, of the finn Rangitauira & Co. 

The address for service on the abovenamed Claimants is the offices of.Rangitauira & 

Co. Solicitors, Third Floor, Trust Bank Building, Hinemoa Street, Rotorua. 

Documents for service on the abovenamed Claimants may be left at the address for 

service or may be:-

a) Posted to the solicitor at Rangitauira & Co, PO Box 1693 Rotorua; or 

b) Left for the solicitor at the document exchange for direction to Rangitauira & Co 

at DX JP 30025 Rotorua; or 

c) Transmitted to the solicitor by fax 
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