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The claimant says:

1. This claim is filed by Robert Hare Rika and Peter Staite on behalf of the hapu of Ngati
Whaoa, including Ngati Ruha, Ngati Ngarangi, Ngati Tupuku, Ngati Pare A Uru, Ngati Te
Kahu, Ngati Mataarae and Ngati Te Rama, descendants of Tamatewaro, Te Aho o Te
Rangi and Waihuka ("the claimants" ).

2. The principal Marae of Ngati Whaoa at 1840 to the present time include:

Historic Marae no longer in use

Waitawhero, the house hamed "Whaoa";
Kourataramamae, the house named "Tupuku®;
Ohaki, the house named "Pikiao";

Te Apiti, (near Ohaki);

Orakei Korako.

Marae in use today

Mangahoanga, the house named "Mataarae”,
Ohaki, the house named "Tahumatua"

Te Toke, the house named "Te Rama".

3. The rohe of Ngati Whaoa as at 1840 followed the Waikite Valley and surrounding areas
north to Lake Tarawera, south to Huka Falls, west to Orakei Korako, and east to the

Rangitaiki River.
TREATY OBLIGATIONS

4. Pursuant to the Treaty of Waitangi the Crown has obligations in regard to the hapu of Ngati

Whaoa, including:
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(a) That the Crown would recognise and protect their interests in their traditional lands and
other natural resources, including lakes, geothermal springs, forests and fisheries.
(Article 2)

(b) That the Crown would provide. them with full rights of citizenship of New Zealand
(Article 3).

CROWN TREATY BREACHES

5. The Crown has in the past acted in breach of their Treaty Obligations to Ngati Whaoa in a

number of respects.

Native Land Court

6. The Native Lands Act 1862 and subsequent Native Lands Acts were implemented by the
. Crown with the purpose of facilitating the individualisation and fragmentation of customary
Maori communal title to land and to ultimately provide for the alienation of such land.

7. Under the Native Land Acts significant amounts of land within the rohe of Ngati Whaoa
hapu was individualised in the name of hapu members and others and accordingly

alienated from the hapu itself:

Particulars
Paeroa East
Kaingaroa No. 1
Kaingaroa No. 2
Paeroa South
Rotomahana Parekarangi
Tutukau
Tahorakuri
Wairakei

8. Despite attempts by Ngati Whaoa to present their claims over these blocks their interests
were only partially or not at all recognised by the Native Land Court process:

Particulars
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(a) Approximately one half of Paeroa East was awarded to Ngati Whaoa when they
held mana whenua over the large majority of the blocks.

(b) No part of Kaingaroa No. 1 and 2 were awarded to Ngati Whaoa individuals
when the hapu held mana whenua over large portions of those blocks.

9. Subsequently, significant amounts of these blocks of land were allowed to be alienated
from the hapu members holding title.

Particulars:
Further particulars to be provided

10. This individualisation and alienation of Ngati Whaoa Lands was in breach of the Crown’s
Treaty Obligations:

Particulars

(a) Title issued by the Native Land court were not granted to the communal hapu group
as the holders of traditional rights in the land rather to hapu members who

individually held no such rights.

(b) The Native Land Court provided title to land in Ngati Whaoa rohe to individuals

from other hapu groups

(c) The Crown failed to ascertain that those owners of the land who on sold land were
acting on behalf of the hapu

(d) The Crown failed to ascertain the needs of Ngati Whaoa prior to allowing the sales

of lands to be validated.

(e) The Crown failed to properly inquire into whether the sales represented a fair sale

for Ngati Whaoa.

(f) The Crown failed to guard against part deposits being paid on the land which
subsequently lead to alienations.
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-(g) The Crown imposed unreasonably high survey and Native Court hearing fees
which pressurised owners into selling.

Crown Purchases of land

11. Significant amounts of the land alienated from Ngati Whaoa hapu was purchased directly
by the Crown:

Particulars
Further particulars to be provided

12. These sales to the Crown were in breach of the Crown’s Treaty obligations for the reasons
set out in paragraph 10 above with the additional aggravating factors

Particulars:
(a) The Crown employed agents to put pressure on hapu members to sell.

(b) The Crown suspended the operation of the Native Land Courts Act during 1973 to
1877 for the purpose of allowing their agents more time to bring about sales.

(c) The Crown originally negotiated leases with hapu members, but subsequently put
pressure on them 1o complete the transaction as sales.

20th Céntury Alienations

13. In 1908 the Stout-Ngata Commission reported on the Rotorua District as to what areas of
Maori owned lands should be reserved as being sufficient to meet the needs of the Maori

population,

14. With regard to the lands which remained in the ownership of members of Ngati Whaoa the
commission made the following recommendations.

To be reserved for Maori occupation

Particulars to be provided
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15. By the Native Land Act 1909 the crown established a mechanism by which the sale of
Maori land could be facilitated through the District Maori Land Boards. In its subsequent
operation the act, and succeeding legislation, contained the following features:

(a) It extinguished all previous restrictions on alienation;

(b) Before any alienation was approved the Board was required to consider whether the
owners would become landless as a result. However in practice this was applied as an
assessment of whether they would become dependant on the state for financial

support;

(¢} Where more then 10 individuals owned the land alienation could be approved by a
quorum of 5 shareholders irrespective of their total shareholding (up until 1967 when a

minimum quorum of 25% was established).

16. Subsequently land which had been assessed by the Stout-Ngata Commission as being
necessary to meet the needs of the Ngati Whaoa owners owned by members was
allowed to be alienated through the Native Land Act 1909 and succeeding legislation

Particuiars
To be provided
17. The operation of the Native Land Act 1909 and the succeeding legislation in allowing the

alienation of Ngati Whaoa lands detailed above was in breach of the crowns obligations
pursuant to the principles of the Treaty of Waitangi and as a result the claimants have

suffered prejudice.

Particulars

(a) Pursuant to the principles the crown was obliged to take all reasonable steps to
ensure that Maori retained sufficient land to support their local communities.

(b) The recommendations of the Stout-Ngata Commission in 1908 identified what
lands were required for the support of Ngati Whaoa owners,
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(c) The crown subsequently enacted and allowed to operate legislation which
facilitated alienation of such land without properly assessing whether it was

necessary for the support of the owners.

(d) The legislation further allowed alienations without the fully informed consent of the

owners.

(e) As a result the land haldings of the claimants has since been reduced where it
remains only a small part of the total area recommended to be reserved by the
Stout-Ngata commission and is grossly insufficient for the support needs of Ngati
Whaoa.

Failure to adequately protect Ngati Whaoa taonga

18. In breach of their obligations pursuant to Article 2 of the Treaty the Crown has within the
traditional rohe of Ngati Whaoa allowed the desecration of hapu taonga.

Particulars

(a) The replacement of native forestry with introduced forestry speéies;

(b) The destruction of the habitat of native fish and the introduction of introduced fish;
(c) The degradation of the waters in the lakes and rivers;

{d) The destruction of the habitat of native birdlife;

{(e) The drainage of important wetlands such as in the Waiotapu Valley.

19. As a result of these desecrations Ngati Whaoa have suffered loss in the following ways
(a) Economic loss
(b) Spiritual loss
(c) Loss of traditional food sources
(d) Loss of traditional healing sources
Failure to protect the ownership and mana over geothermal sites
20.As at 1840 Ngati Whaoa held mana (with other hapu) over the following significant

geothermal sites.
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(a) Waiotapu Valley '
(b) Orakei Korako

(c) Ohaaki

(d) Paeroa Ranges
(e) Rainbow Mountain
(f)y Maungaongaonga
(g) Rotokawa

(h) Wairakei

21. In breach of their obligations pursuant to Article 2 of the Treaty the Crown has assumed
' ! control over these resources and generally acted in a manner which has interfered with

- Ngati Whaoa's rights over them.

22. Ngati Whaoa has suffered the following loss as a result of the loss of control and

ownership over the geothermal resources

(a) Spiritual loss

(b) Economic loss

(c) Loss of a traditional heating source
(d) Loss of a traditional healing source

Rivers and Streams

23. At 1840 Ngati Whaoa hapu held mana over the rivers and streams within their rohe,
including sections of the Waikato and Waiotapu Rivers. Such rivers and streams were an
irmportant toanga and source of freshwater fisheries for Ngati Whaoa.

24. In breach of their Treaty Obligations the Crown has deprived Ngati Whaoa’s of their rights

over these waterways.

Particulars

(a) In the cases where Ngati Whaoa alienated land adjoining non-navigable rivers the
Crown incorrectly adopted the ad medium filum aquae rule that the boundaries of
alienated land extended to the centreline of the river bed.
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(b) The Coal Mines Amendment Act 1903 had the effect of confiscating without
compensation the rights of Ngati Whaoa in the riverbeds of navigatable rivers within

their rohe.
Crown actions regarding Land Development Schemes

25. The Crown from 1929 under Land Development Schemes established farms on land held
by Ngati Whaoa hapu members in a way which effectively restricted their ability to utilise
the land and was in breach of the Crown’s treaty obligations:

~y  Particulars

(a) Leases over the lands were granted to people other than Ngati Whaoa
. (b) Significant debt came 1o be accrued over the lands.

(c) There was a general loss of control by hapu m embers over the lands

Breaches inherent in the Public Works Act legisiation

26.The Public Works Legislation 1928 and 1981 prejudicially affected and continue to
. prejudicially affect the claimants and Maori in general, and are inconsistent with the
principles of Treaty of Waitangi.

Partic&lars
(a) Neither Act required the Crown to take into account the principles of the Treaty of

Waitangi in exercising their powers under the Acts.

(b) The 1928 Act failed to make it compulsory that the Crown make reasonable efforts to
negotiate the acquisition of land before exercising its powers of compulsory acquisition.

(c) The 1928 Act allowed the Crown to exercise its powers of compulsory acquisition
‘without serving prior notice of Maori land which did not have a Land Transfer Office
fitle.

(d) Neither Act required the Crown to take into account the special cultural significance of
Maori land fo its owners in deciding whether to compulsorily acquire land.
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(e) The 1991 Act failed to make provision for the Crown to negotiate to acquire an interest
in land less freehold for public works and neither legislation made such provision for

compulsory acquisitions.

() The 1928 Act failed to make any provision for land acquired under the Act for public
works to be offered back to the original owner or their successors once it was no longer

required for that public work.

(g) The 1981 Act failed to require the Crown to take special account of the cultural
significance of what was Maori land before it was acquired in exercising its discretion
as to whether it should be offered back to the original owner or their successors once it

was surplus.

(h) Neither Act required the Crown to take into account the cultural significance of Maori
land to its owners in assessing compensation and in particular did not require it to
-consider an exchange of comparable land as a priority in assessing compensation

options.

(i) The 1981 Act in providing under the offer back provisions for surplus land that the
previous owners or their successors were required to pay market value for the land
| unfairly prejudiced multiple owners of Maori land who would be likely to have difficulty

in co-ordinating the repurchase of the land.
Utilisation of the Public Works Legisiation

27. The Crown has utilised the Public Works Jlegislation in breach of its Treaty Obligations to
alienate land held by members of Ngati Whaoa hapu.

Particulars

(a) Drainage reserves,

(b) Quarries,

(c) Electricity purposes,

(d) Public facilities

(e) Roadways

(fy Hydro dam flood zones

(9) Soil conservation takings including the realignment of the Waiotapu River
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Exploitation of traditional culture by the Tourism industry

28. The Crown has facilitated and participated in the commercial exploitation through the
tourism industry of Maori culture and resources in the Te Arawa area including those of
Ngati Whaoa.

29. In breach of it's Treaty Obligations the Crown has not provided appropriately for Ngati
Whaoa'’s participation and financial return from such commercial exploitation of their

traditional culture:and resources.
Prejudice for the claimants

30. These breaches of the Treaty of Waitangi by the Crown have resulted in Ngati Whaoa

suffering prejudice:
Particulars

-(a) Significant loss of their land base through alienations facilitated through the Native
Land Acts and Public Works Acts;

(b) Environmental desecration of their native fisheries, forests, rivers, lakes and other
taonga;

(c) Loss of control over their geothermal resources and rivers;

(d) Inability to control the exploitation of their culture through the Tourism industry.

(e) Resulting destruction of the economic base of the hapu and their economic
marginalisation from mainstream New Zealand society;

(f) Resuiting poor health and education;

(g) Undermining of the political and cultural relationships of the hapu members;

RECOMMENDATIONS SOUGHT
31. The Claimants seek the following recommendations from the Tribunal pursuant to section
8(3) of the Treaty of Waitangi Act 1975 as to steps to be taken by the Crown towards

addressing the prejudice caused by the breaches of their Treaty Obligations towards Ngati
Whaoa.
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32. Enable Ngati Whaoa the appropriate levels of control over lands and resources for self

determination purposes.

33. The Crown make a written apology to the claimants for the breaches of the Treaty of
Waitangi as found by the Tribunal.

34. Pursuant to section 36 of the Crown Forest Asseis Act 1989 that the Crown:

|.  Return to the Claimants all of the Crown Forest land that falls within the rohe of
Ngati Whaoa hapu including the KaingaroaForestry Blocks.

Il. Pay compensation in accordance with the First Schedule of the Act.

35. Further to ss.8A - 8H (j) of the Treaty of Waitangi Act 1975 that the Crown transfer to the
claimants all land within their traditional rohe currently held by the Crown, any state owned
enterprise, held under any institution under the Education Act 1989 or vested under the
New Zealand Railway Corporate Restructuring 1990, or currently under memorial pursuant

to the Stafe-Owned Enterprises Act 1986.

36. That the Claimants be provided with an appropriate degree of control over the geothermal
resources which were traditional resources of Ngati Whaoa hapu .

37. That the Claimants be provided with title to the beds of the rivers and streams within their
rohe and that in addition that they be provided with an appropriate degree of control of the
use of such rivers and steams and in particular that the recommendations of the Tribunal in

the Te lka Whenua Rivers Report 1998 be implemented.

38. That the Claimants intellectual property in the traditional culture of the Ngati Whaoa hapu
be recognised in regard to the exploitation of such culture within the tourism industry and

otherwise.

39. That within future crown policy and practices the claimant’s be allowed appropriate levels
of control over the use of land and other resources within their traditional rohe.

40. That the crown take appropriate steps to address the environmental desecration of Ngati
Whaoa taonga, including polrluﬁon of lakes and rivers, and destruction of native forests,

birdlife and fisheries.
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41. That the Crown pay to the Claimants appropriate amounts of monetary compensation

42, Reimbursement to the Claimants for their legal costs, research costs, disbursements and

other expenses associated with effecting this claim.

43. Any other recommendations that the Tribunal thinks fit.

This document is filed by MICHAEL JOSEPH SHARP, solicitor for the Claimants, of the firm of
Holland Beckett whose postal address is Private Bag 12011 , DX HP 40014, Tauranga.

The address for service of the Claimants is at the offices of Holland Beckett, Solicitors, Hobec
-1 House, 96 Cameron Road, Tauranga.

Documents for service on the Claimants may be:

(a) left at the address for service; or

(b) posted to the solicitor at Private Bag 12011, Tauranga; or

(c) left for the solicitor at a document exchange for direction to DX HP40014, Tauranga.
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