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MAY IT PLEASE THE TRIBUNAL:

1. The Bay of Plenty Regional Council ("EBOP") applied for and was granted
leave to be heard before the Tribunal by memorandum dated 14 June
2005.

2. On 14 July 2005, Counsel for EBOP appeared before the Tribunal along
with Mr Brett O'Shaughnessy of EBOP, who gave oral evidence on issues
relating to EBOP.

General issues

3. In accordance with the Tribunal’s directions, EBOP provides submissions
in respect of the following general resource management issues arising
from the inquiry:

3.1 The extent of the Tribunal’s jurisdiction to hear evidence and
consider facts that may be the subject of litigation in other
jurisdictions, in particular those under the Resource Management
Act 1991 ("RMA™); and

3.2  Consultation with Maori under RMA including:
(a)  The extent of any legal obligations to consult; and

(b) The role that local authorities such as EBOP play in
consultation; and

3.3  Maori representation on local authorities.
' Specific issues

4, In response to the claimants’ closing submissions, EBOP also wishes to
address specific issues raised on behalf of the following claimants:

4.1  Te Ahi Kaa Roa o Maketu (Wai 676);
4.2  Tapuika (Wai 615); and

4.3  Ngati Tuwharetoa Te Atua Reretahi, Ngai Tamarangi (Wai 21(a)).
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Separate jurisdictions

5. The Waitangi Tribunal and decision makers under the RMA are governed
by distinct and separate statutory regimes:

“t is well settled that the legal regime under the Treaty of Waitangi Act 1975 is
quite distinct and separate from the regime under the Resource Management
Act.” [fnl See for example: Electricity Corporation of New Zealand Limited v
Minister for the Environment W60/91; Greensill v Waikato Regional Council
W17/95; Sea-tow Limited v Auckland Regional Council NZRMA (1994) 204; Ngati
Wai Trust Board v Whangarei District Council NZRMA (1994) 269].”"

6. The Environment Court (and Planning Tribunal before it) have ruled
consistently on this matter. For example:

Greensill v Waikato Regional CounciF

These [Waitangi Tribunal Claims] are not relevant in terms of a
resource consent hearing under the provisions of the RM Act.
Indeed even had the Waitangi Tribunal made a favourable
recommendation regarding ownership of or control of the waters of
Raglan Harbour, it would still be unable to give weight fo that
recommendation unfil action had been taken to implement it. The
present situation is as submiited to us by the applicant through his
counsel when he said that this Tribunal is concerned with the grant
or refusal of a resource consent. Determinations of Treaty issues as
between the Crown and the Appellants would simply resolve the
question of who is landlord. Thus should ownership change during
the time a marine farming licence was in force that would not of itself
terminate the licence unless legislation made changes to rights of
occupation protected by the licence.

Sea-Tow Limited v Auckland Regional CounciP’

We recognise that resource management decisions can take into
account the Crown’s duty of active protection of Maori interests . . .
[hlowever, granting the permits sought would not be a permanent
denial of the rights claimed by the Trust Board, nor would it
necessarily have an adverse effect on the settlement of the claim if

"Director General Of Conservation v Waikato Regional Council (Unreported, Environment Court,

Auckland, A232/2002, 27 November 2002, Judge Whiting).

2 (Unreported W 17/95, Judge Treadwell, PT, Hamilton, 6 March 1995)

s NZRMA [1994] 204. This case related to five applications for coastal permits to extract
sand from the Mangawhai - Pakiri sand system. The plaintiff argued, among other
things, that the area from which the sand was proposed to be extracted was subject to a
claim to the Waitangi Tribunal, and no decision should be made until after the Waitangi
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successful. [If the sand is ultimately held to have been the property
of the claimants, any injustice arising from extraction in the interim
might be able to redressed by accounting for royalties collected from
the exercise of the permits. If there is no extraction in the
meanwhile, that potential benefit would be lost. . . . We now
address the proposal that these applications should be deferred
pending the oufcome of the Trust Board's claim to the Waitangi
Tribunal concerning ownership of the sand. We find that there is
uncertainty about the time when Ngéti Wai Trust Board’s claim to the
Waitangi Tribunal might be ready for a consideration by that
Tribunal. 1t would be impertinent of this Tribunal to make any
presumptions about the outcome of that Tribunal's consideration of
the claim, the nature of any recommendations that it might take, or
the nature of any response to them by the Crown. Indeed it is
possible that legislation might be proposed, if the claim that the
current legislation contravenes the Treaty is held to be well founded.
it would also be imperiinent of this Tribunal to make any
presumptions about the outcome of the Parliamentary process (if
any).

Ngiiti Wai Trust Board v Whangarei District Council’

The reserve area, as we were informed on behalf of the
appeliant, is the subject of a pending claim, by or on behalf of the
tangata whenua of the area, to the Waitangi Tribunal. Mrs
Tautari . . . expressed concern that if the camping ground were to
be permitted, the claimant's chance of success before the
Waitangi Tribunal would be impaired. While accepiing the
sincerity of Miss Tautar’'s viewpoint, we are by no means
persuaded that it is well founded. Whether or not the camping
ground exists, we have no doubt that the Waitangi Tribunal would
approach the claim in respect of the reserve area on the same
merits. Whatever land use may lawfully be present on land in the
immediate vicinity surely cannot effect the justice that the claim to
the reserve area may have as between the claimants and the
Crown.

7. While factual issues may and often do cross over between both
jurisdictions, decision makers under the RMA are statutorily obliged to
make their own findings in accordance with the RMA. Judge Sheppard
described this obligation when asked to consider postponement of a

Tribunal hearing. The Environment Court rejected these assertions and recommended
that the coastal permits be granted.

NZRMA [1994] 269. In this case the plaintiff sought to overturn a decision made by the
Whangarei District Council and Northland Regional Council to grant resource consents to
establish a camping ground. The plaintiffs .contended that the Council had failed to
adequately take into account the site’s waahi tapu status.
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public inquiry into a water conservation order, pending the outcome of a
Waitangi Tribunal claim;

“...it would be entirely impertinent for this [Planning] Tribunal to make decisions
on the basis of presuming a particular outcome in proceedings in another forum,
even on the basis of so respectworthy an opinion...even if it was known now that
the [Waitangl Tribunal] claim will be found to be fully successful, that could not
affect this [Planning] Tribunal’s duty to conduct its own inqguiry into the issues
raised by these objections.”

Use of Waitangi Tribunal reports

10.

Waitangi Tribunal reports can be accepted into evidence in proceedings
before the Environment Court in order to assist with interpretation and
understanding of Maori concepts®. However the reports and findings of
the Waitangi Tribunal are not binding on the Environment Court or other
decision makers under the RMA.”

“The Tribunal’s opinions expressed in its reports under the Treaty of Waitangi Act
1975 are entitled to considerable weight. But they are not binding on Courts and
proceedings concerned with other Acts.”®

Accordingly, this Tribunal is able to hear evidence and consider facts that
may be the subject of litigation under the RMA. Any findings that the
Tribunal may make will not be binding on other Courts or decision
makers, although weight may be given to them as aids to interpretation
and understanding.

The Tribunal’s findings in this inquiry will not excuse decision makers
under the RMA from their duty to ‘conduct their own inguiries into the
issues before them.

Consultation with Maori under the RMA

11,

Local authorities, including regional councils stich as EBOP and territorial
authorities, have two distinct functions under the RMA which may create

‘a duty to consult with Maori:

5 Electricity Corporation Of New Zealand Ltd v Minister For The Environment (Unreported, Planning
Tribunal, W60/91, 20 September 1991, Judge Sheppard).

® See for example Land Air Water Association v Waikato Regional Council (Unreported,
Environment Court, Auckland, A110/01, 23 October 2001, Judge Whiting).

7 Bieakley v Environmental Risk Management Authority {2001] 3 NZLR 213.
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11.1  Preparing and changing policy statements and plans; and
11.2  Determining applications for resource consent.
Preparing policy statements and plans

12.  Clause 3(1)(d) of the First Schedule of the RMA requires local authorities
to consult with tangata whenua when preparing a plan or policy
statement, or a change to a plan or policy statement. It states that local
authorities must consult:

Y. the tangata whenua of the area who may be so affected, through iwi
authorities and tribal runanga.” [Emphasis added]

13, In relation to EBOP’s specific functions, this ob[igation‘app!ies in relation
to regional policy statements and regional plans (including coastal plans,
water, soil, land and geothermal plans).

14.  Itis noted that much of the questioning on cross examination by claimant
counsel of both EBOP’s and Environment Waikato’s witnesses focused on
whether the local authorities were cognisant of each particular claimant
group for the purpose of consultation on the preparation of their relevant

plans and policies.

15.  EBOP referred to a consultative register containing something in the order
of 400 different Maori bodies and individuals with which it had consulted
in the past on both the preparafion of policy statements and plans as well
as applications for resource consent. The register is used in conjunction
with EBOP's internal consultation guidelines to determine where
consultation was appropriate and with whom. Mr O'Shaughnessy clarified
on cross examination that the list was open to any person or group who
expressed an interest to be included on it for the purposes of future
consultation. EBOP is also in the process of developing a formal
consultation policy to cement its already established practice guidelines.

16.  The use of this register and “open door” policy for any parties wishing to
participate is contrasted with the actual legal obligation under clause
3(1)(d) of the First Schedule that EBOP need only consult through iwi

® Te Waero v Minister Of Conservation (Unreported, High Court, Auckland, M360-SW01, 19
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authorities and tribal runanga on its policy statements and plans. EBOP
has voluntarily chosen to extend its consultation beyond the legally
required standard in récognition of its understanding that not all Maori
groups are represented through the traditional authorities.

In 1992 — 1993 extensive consultation was carried out with Hapu and Iwi
on EBOP’s first regional policy statement. At the time the RMA was still a
fledgling statute and many local authorities were yet to recognise and
formulate strategies for undertaking consultation with Maori on the
preparation of their policy statements and plans. EBOP recognised that
within their jurisdiction there were in excess of 35 iwi groups and that the
majority of these groups were under resourced and were unlikely to be
able to participate in these processes effectively. In recegnition of these
barriers to effective consultation and participation by Maori, EBOP
employed four Maori consultants and allocated these consultants to
various parts of the Bay of Plenty. These consultants were given a free
reign in terms of financial support from the Council in order to ensure
that the lack of resourcing did not preclude iwi participation in the
formulation of the regional policy statement. Hui were organised
throughout the Bay of Plenty region and the consultants undertook many
hours of face to face consultation before reporting back to EBOP on the
issues and concerns that iwi would like to be addressed in the regional
policy statements. This initiative of engaging consultants and providing
Coundil resources to enable participation was without precedent at the
time and illustrates the Council’s recognition of the need to extend the
consultation beyond statutory minimums.

The inferences on behalf of the claimants seeking to impose an even
higher obligation on Councils to actively seek out every Maori group or
individual in order to fulfil its consultation obligations has no basis in law,
and disregards the considerable extra consultative measures that EBOP

has practiced with tangata whenua in good faith for many years.

Applications for resource consent

February 2002, Harrison J).
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19.  The duty to consult when a local authority is acting as a consent authority
under section 104 of the RMA is quite different, as there is no clear
statutory requirement on the authority to consult with Maori on
applications. Section 104 directs Councils to consider the effects of a
proposal, which are outlined by the applicant in its Assessment of
Environment Effects (AEE).

20.  An applicant is required to report on the consultation it has undertaken in
its AEE, but there is no specific legal duty on the applicant itself to
consult, although it is recognised good practice to do so0.? Because the
effects of a proposal may impact on tangata whenua interests, this raises
the question as to whether there is a duty on a local authority to make
sure that appropriate consultation has occurred, should an applicant fail
to do so.

21. A local authority is subject to Part II of the RMA when it exercises its
powers under section 104 including the following sections:

21.1  Section 6(e):

6. Matters of national importance—

In achieving the purpose of this Act, all persons exercising functions and

powers under it, in relation to managing the use, development, and

protection of natural and physical resources, shall recognise and provide for

the following matters of national importance:

(e) The relationship of Maori and their cufture and traditions with their
ancestral lands, water, sites, waahi tapu, and other taonga.

21.2 Section 7(a):

7. Other matters—

In achieving the purpose of this Act, all persons exercising functions and powers
under it, in relation to managing the use, development, and protection of natural
and physical resources, shall have particular regard to—

(a) Kaitiakitanga.

21.3 Section 8:

8. Treaty of Waitangi—
In achieving the purpose of this Act, all persons exercising functions and powers
under it, In relation to managing the use, development, and protection of natural

s Ngati Hokopu ki Hokowhitu v Whakatane District Council (C168/2002).
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and physical resources, shall take into account the principles of the Treaty of
Waitangi (Te Tiriti 0 Waitang).

If an applicant for resource consent has not consulted properly with Maori
and the proposal may impact on any of the Part II matters in the three
sections above, the Council has an obligation to obtain the required
information on those matters to enable it to properly consider the
application.

Thus while there is no specific statutory duty on the Council to consult on
consent applications, the Courts have recognised that there may be an
obligation for councils to undertake consultation through their officers to
the extent required to fulfil the requirements of Part II of the RMA:

“The Resource Management Act expressly requires consultation by local
authorities with the tangata whenua in the preparation of policy statements
and plans — see clause 3(1)(b) of the First Schedule. However the Act does
not make any specific requirement of consultation by applicants for
resource consent, or by local authorities when acting in their
functions as consent authorities. Clause 1(h) of the Fourth Schedule
states that an assessment of environmental effects should identify the
persons interested in or affected by the proposal, the consultation
undertaken, and any response to the views of those consulied. It is
recognised good practice that applicants for resource consent
engage in consultation with the tangata whenua where their
proposals may affect the matters refetred to in s 6(e) or s 7(a), and
that those reporting to consent authorities on such applications
inform themselves and advise on those matters. See Worldwide Leisure
v Symphony Group (22/11/94, Cartwright 3, HC Auckland M1128/94); Rural
Management v Banks Peninsula DC [1994] NZRMA 412; Whakarewarewa
Village Charitable Trust v Rotorua DC W61/94; Greensill v Waikato RC
W17/94; Paul v Whakatane DC A12/95; Aqua King v Marlborough DC
W19/95; and Banks Peninsula v Waikato RC A31/95.”"° [Emphasis added]

The obligation on Councils such as EBOP when exercising their function
as consent authority is therefore an indirect one to inform itself of the
information required to properly consider the relevant Part II RMA
matters that may affect tangata whenua through its officers. This
obligation has a much lower threshold than the statutory requirement

relating to consultation on plans, and the extent of consultation required

1® paihia & District Citizens Association Inc v Northland Regional Council (A71/95).
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is variable on a case by case basis depending on the consultation efforts
of the applicant.

As referred to by Mr O'Shaughnessy in his evidence, EBOP has again
taken this recognised common law obligation to another level in the
implementation of its internal guidelines, and the development of a formal
consultation policy.

The guideline attached to Mr O'Shaughnessy’s evidence (reproduced as
an appendix to these submissions for the Tribunal’'s ease of reference)
shows how EBOP has identified areas of traditional concern to local Maori
through its past experiences. EBOP has proactively made consultation and
even written apprbval a prerequisite to be carried out in respect of
applications that concern these identified areas and types of activities.
EBOP is currently working in conjunction with tangata whenua on
developing this guideline into a formal consultative policy.

While EBOP does not claim that these guidelines are perfect, they
illustrate EBOP’s responsiveness to the concerns of tangata whenua in
relation to RMA processes, and again highlight their continuing
commitment to enhancing their processes above the strict legal
minimums.

Maori representation

28.

29.

30.

Perhaps the greatest example of EBOP’s commitment to working with
Maori and responsiveness to the concerns of tangata whenua in relation
to RMA processes is the creation of EBOP’s three Maori seats.

The Bay of Plenty Regional Council (Maori Constituency Empowering) Act
2001 ("Act”) is the result of a joint effort between EBOP and local iwi,
who wanted to see greater Maori representation on the Council. As
referred to by Mr O’Shaughnessy, EBOP agreed to support the legislation
and lobbied parliament for the legislation in the face of stern opposition at
both local and national level.

EBOP is the first and only regional council in New Zealand to take this
unprecedented step of providing Maori with guaranteed representation on
the Council through the establishment of Maori constituencies.
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It is of note that two Councillors (Ms Raewyn Bennett and Mr Tipene
Marr) have both given evidence before the Tribunal that is critical of
EBOP's management of the resources within its jurisdiction. While most of
their complaints are historical, as Councillors both Ms Bennett and Mr
Marr are in a position to directly contribute to changing any perceived
failings of EBOP in relation to tangata whenua.

Te Ahi Kaa Roa o Maketu

32.

A number of issues were raised in the evidence and closing submissions
on behalf of Te Ahi Kaa Roa o Maketu concerning EBOP and matters
within its jurisdiction including:

32.1 The alleged failure of the governing bodies (such as EBOP) to
perceive the Kaituna River as part of a single connected eco-
system, leading to insufficient regard being given to social realities

and the wider range of environmental considerations.

32.2 The alleged marginalisation of Maori representatives (under the
Bay of Plenty Regional Council Maori Constituency Empowering
Act 2001) in the protection of Treaty rights;’?

32.3 Criticisms made in relation to the preparation of Regional Policy
statements and participation of Maori in this and related processes
in reliance on answers given by witnesses for Environment
Waikato.™

Holistic approach

33.

34,

This Tribunal has already found that the Kaituna River and Maketu
Estuary are to be regarded as part of the one water system starting with
Lake Rotorua. The claimants by their criticisms appear to contend that an
integrated management plan should be formulated so that the lakes, the
river and the estuary are treated as the one entity.

EBOP clearly recognises and understands the need to take a holistic
approach and does perceive the Kaituna River as part of a single

" Refer paragraph 46, closing submissions of Te Ahi Kaa Roa o Maketu (2 September 2005)
"2 |bid at paragraph 62
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connected eco-system. There have been moves towards the development
of an integrated management plan which can be traced back to provision
for the retirement of farm land surrounding the Kaituna as part of the
flood management scheme implemented in. the 1970's.

Under the RMA, EBOP has already begun a step by step implementation
of a strategy to manage the Rotorua and Rotoiti lakes, Kaituna River and
Maketu Estuary as one interconnected water-body. A management plan
for the lakes had to be the first step in the implementation due to the
algal bloom problems caused by the overloading of nutrients in Lake
Rotorua. This problem meant that urgent steps were required to prevent
the problem from spreading from Rotorua to Rotoiti, and ultimately down
the Kaituna and possibly to the Maketu estuary.

To prevent this occurring and in recognition of the interconnected nature
of these water bodies, EBOP has recently applied for consent to construct
a diversion wall to divert nutrients from Lake Rotorua down the Kaituna
and away from Lake Rotoiti. The nutrient-laden water from the lakes
descends down the river system irrespective of whether the wall is
installed, but the wall will result in less of the nutrients being diverted into
Rotoiti. Due to the turbulence and continual movement of water along the
Kaituna River,' the nutrients will not result in algal blooms occurring in the
river or estuary. If this wall is not put in place, the eutrophication of
Rotoiti will result and in turn the Kaituna river and eventually the Maketu
estuary will become contaminated with blue/green algal blooms.

Given that situation, the Lakes Management Strategy is the first step in a
managed process which will include the formulation of a Kaituna River
strategy and other measures which will be designed to protect the four
water bodies as the one system. This approach and the implementation
of the Lakes Management strategy to avoid harm to Rotoiti, the Kaituna
and Maketu illustrate not only EBOP’s cognisance of the River as part of a
single ecosystem, but also its commitment to taking steps to protect the
entire system from the threat of algal blooms.

Marginalisation

' ibid at paragraph s 64-77

C0510001_TCW:si:p12




38.

39.

13

EBOP is aware that two of its Councillors have given evidence on behalf
of the claimants in this enquiry. Once of the criticisms made by the
Councillors in their evidence in relation to Maori representation on Local
Authorities is that they have been marginalised in the protection of treaty

rights.

All Councillors elected to EBOP have the same democratic rights and are
treated equally. As with any elected body there are differences of opinion
and viewpoints which need to be managed in order for EBOP to fulfil its
statutory functions.

Preparation of policy statements

40.

41.

Counsel for Te Ahi Kaa Roa 0 Maketu refer in their closing submissions to
EBOP being the relevant regional authority for the Maketu Estuary and
surrounding area. However Counsel then continues to level criticism at
EBOP for the refusal of Mr Dickie of Environment Waikato to answer
questions relating to the scope afforded by the Crown in articulating the
regional interpretation of the RMA within regional policy statements. Mr
Dickie’s statement that Environment Waikato only carry out statutory
functions and will continue to do so even when such functions impinge on
the rights of Tangata Whenua as protected by the Treaty is inferred as
applying equally to EBOP,

EBOP’s commitment to identifying and providing for the concerns of
Tangata Whenua within its regional policy statement has already been
described. The views of Environment Waikato cannot and should not be
inferred to be those of EBOP and the criticisms drawn from such inference

are unfounded.

Tapuika

42,

We note that Tapuika claim tino rangatiratanga in respect of the Kaituna,
Walari, Te Paraiti and Te Pakipaki rivers as well as the Nohonoa, Kawa,
Pukaingataru and Parawhenuamea wetlands.” Counsel for Tapuika
refers to problems suffered in respect of these waterways such as:

42.1 The decline of eels and other fish life;

'* See paragraph 101 Glosing Submissions of Counsel for Wai 615 on behalf of Tapuika
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42,2 The decline in shellfish at Maketu; and
42,3 The destruction of waahi tapu.'

43.  Tapuika also refer to the lack of consultation that took place in relation to
the modification of the Kaituna River Scheme (pursuant to the Kaituna
River District Act 1926), described by the claimants as cultural
vandalism.” The Kaituna River Board cartied out the diversion of the river
in 1954 in conjunction with the Crown. EBOP was not in existence at the
time these modifications were carried out, and accordingly cannot
comment on the adequacy of consultation carried out, or lack thereof. It
should not be held responsible for the acts of another separate and
distinct legal entity.

44.  EBOP took on responsibility for the maintenance of the Kaituna diversion
in the mid 1990’s due to concerns over the increasing danger to the
public and the lack of other organisations to accept responsibility. By this
time any impact of the diversion on the estuary had already taken place.

Ngati Tuwharetoa Te Atua Reretahi, Ngai Tamarangi

45.  Closing submissions on behalf of the Wai 21(a) claimant refer to a
number of issues relating to the lease of land including Lake Rotoitipaku
by Tasman Pulp and Paper Mill (later transferred to Norske Skog)
including:

45.1 Allegations that local government has not been made accountable
by the Crown in relation to the site, based on the assertion that
“only minimal checking of the compliance of imposed conditions
had been undertaken on the site™ and

45.2 Potential liability on claimants to clean up lease area if agreement
not honoured by leaseholder to restore area original state.

Monitoring of consents

46. The commercial lease arrangement between the claimants and the
respective Mill owners is not a matter within EBOP’s jurisdiction. Any

' Ibid at paragraph 102
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historical wrongdoings relating to the lease are a matter for the claimants
and the relevant parties. However the operation of the resource consents
held by the Mill operators relating to the discharges at Rotoitipaku are
within EBOP’s jurisdiction in accordance with the RMA.

Various claimants and their counsel have alleged that monitoring of
resource consents by EBOP has not been carried out to the required
standard, particularly in relation to consents in the Rotoitipaku, Puarenga
and Ngapuna areas. Such complaints appear to based on a
misunderstanding of the legal duties on local authorities such as EBOP
and the practical operation of resource consents in practice.

Local authorities are charged with monitoring duties under the RMA
relating to resource consents as follows:

35 Duty to gather information, monitor, and keep records

(1) Every local authority shall gather such information, and undertake or
commission such research, as is necessary to carry out effectively its
functions under this Act...

2) Every local authority shall monitor—
(d) The exercise of the resource consents that have effect in its region or
district, as the case may be[; and]...

-

and take appropriate action (havInQ regard to the methods available to it under
this Act) where this is shown to be necessary.

This obligation to monitor resource consents is not akin to constant
policing for indiscretions, and in practice is usually dealt with by way of a
predetermined cycle of monitoring reports and requirements in the
particular resource consents conditions. More Intensive monitoring may
be triggered by complaints or unsatisfactory reports which may indicate
that further action is required. The obligation on Councils under $35(d) of
the RMA was aptly described in R v Kiwi Well Drifling Co Ltd™ in relation
to the 6 month limitation period for laying an information for prosecutions
under the RMA:

I do not think that the presence of a monitoring obligation carries with it the
expectation, let alone the obligation, that the authority be so set up as to be

18 (1997) 4 ELRNZ 23.
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constantly on the hunt for breaches. 1t is surely reasonable to assume that most
people will play the legitimate game. Limitation periods are surely much
concerned with elapse of time equating reduced abilities usefully to respond.
They should not provide a refuge for the clandestine. The departure from a rigid
6 months limitation surely recognises that autharities will have no ability regularly
to be everywhere. It is the community which, directly or indirectly, funds the
various authorities that operate under the Act; inevitably they will face financial
constraints, statutory and political. A constant issue surely must be “in what
direction and to what extent ought funds, and therefore manpower, be
despatched?”

If, on the face of it, it appears that the authority in question is doing what
reasonably it might, if there is nothing specific to indicate that it could readily be
doing more, if its performance is in line with that of other like authorities, then
surely that authority has met the relevant requirements,

50. It is misleading to suggest that only “minimal checking” of the compliance
with resource consent conditions has been cartied out on this particular
site. As stated by Mr O'Shaughnessy in his evidence and on cross
examination, Lake Rotoitipaku and surrounds are inspected by a
compliance officer at least once per year (in the past two years this has
occurred in July). Also on an annual basis, the compliance officer review
all the information supplied by the consent holder (pursuant to the
consent conditions) and compares that information to consent conditions.
One of these inspections highlighted a potential problem with the water
level and the consent holder was required immediately to correct the
problem. The rectification was then subsequently confirmed by a field
inspection.

51, It is notable that EBOP has not received any complaints from the
claimants relating to the exercise of the resource consents or the
contamination of the site. EBOP has investigated each and every
complaint made in relation to the operation of the Mill at Kawerau and
has been involved in at least two prosecutions of the Mill for the
discharge of contaminants. One of these prosecutions resulted in a fine
of approximately $60,000.00 being imposed on the Mill Operator which
remains as one of the highest fines imposed in these types of
prosecutions. The Council takes its monitoring role in relation to the
discharge of industrial contaminants very seriously and has a proven track
record of enforcing breaches of the RMA.
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Contaminated sites

52. A land owner can be requested to clean up a contaminated site under
s314(1)(da) of the RMA. There also exists an ability to hold a lessee
liable under the enforcement provisions of the RMA by way of an

enforcement notice, abatement notice or prosecution for breach of s15.

53.  Use of the lease area for disposal of industrial waste has been occurring
since the arrangement was entered into in 1971. The actions of the Mill
Operator at the time were authorised under a specific statute. 7

54.  The expiry of the lease in 2013 and the requirement for the land to be
restored to the state they were in prior to the lease raises a complex
guestion of legal liability. The essence of the problem is that the result of
actions which were previously authorised by a specific statute may now
become the responsibility of an “innocent” party under the provisions of
the RMA.

55.  Concerns relating to the eventual responsibility for any contamination that
may have occurred in the lease area are, given the clean up requirements
in the lease, strictly speaking a commercial issue between the parties to
the lease. However EBOP recognises that its role as enforcement
authority may require intervention in this matter at a future time. It is
uniikely that enforcement action or prosecution would be taken against
the owners without reference to the complex history of the site.

Paul Cooney
Counsel for EBOP

This memorandum is filed by PAUL COONEY, Solicitor for the abovenamed
party, (TANYA CHRISTINA WAIKATO assisting) of the firm of Cooney Lees
Morgan. The address for service of the party is at the office of Cooney Lees
Morgan, Solicitors, 87 First Avenue, (PO Box 143), Tauranga.

7 Tasman Pulp and Paper Enabling Act 1954
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Documents for service on the abovenamed party may be left at that address for
service or may be:

55.1 Posted to the Solicitor at PO Box 143, Tauranga; or

55.2 Left for the Solicitor at a document exchange for direction to
DX HP40001, Tauranga; or

55.3 Transmitted to the Solicitor by facsimile to (07) 578 1433.
TO: The Registrar -

Waitangi Tribunal
Wellington
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