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TENA E TE TARAIPIUNARA:

1.

These closing submissions are filed on behalf of:

a. Ani Martin, Natalie Kay Martin, Nuki Aldridge (deceased), Ron
Wihongi (deceased), Sixth Wai 2358 Claimants on behalf of

themselves and as owners in Lake Omapere; and

b. Wai 914: Gilbert Kiharoa Parker (deceased), Marianne Huhana
Renee Parker, Hone Tiatoa and Dion Parker for Waimate

Taiamai, interested parties in this inquiry.

(the claimants)

Summary of claim

On 7 November 2025, the Tribunal held a discrete hearing into the
Crown’s “From the Ground Up — A Draft Strategy to Unlock New Zealand'’s
Geothermal Potential”' (the draft strategy) as part of stage three of the

National Freshwater and Geothermal Resources (Wai 2358) Inquiry.

The draft strategy “represents the Government’s commitment to
supporting” diversification, transition to renewable, low-carbon energy,
and supporting industries to thrive, “while addressing [New Zealand’s]
energy challenges, having sensible regulatory settings that are both
sustainable and enabling, and continuing to build on [New Zealand’s|

world-leading exper‘rjse”.2

The claimants are kaitiaki for geothermal resources in Tai Tokerau,
namely the hot pools at Ngawha. In particular, Wai 2358 claimants say
that their aspirations to protect their geothermal taonga are unable to be
fulfilled by the draft strategy, which prioritises economic growth over

kaitiakitanga and genuine Crown-Maori partnership.

1'\Wai 2358, #182
2Wai 2358, #182, Ministerial Forward.



Tiriti Principles Engaged

5. The matapono o te Tiriti / Treaty principles engaged on the facts of this

inquiry are addressed below.

Te Matapono o Te Hournatanga | Partnership

6. The principle of partnership is central to this inquiry. This principle
derives from the guarantee of the right of Maori to exercise tino
rangatiratanga. A modern Treaty partnership envisions empowering
Maori communities to be actively involved in policy decision-making in
matters affecting these Maori communities.” Essential characteristics of
that partnership includes both parties acting in a reasonable way, in good

faith, with fairness and honour.*

7. Consultation is a minimum requirement where Crown actions affecting
tino rangatiratanga are concerned. The full, free, and informed
consent of Maori is required for ‘intrusions into the realm of tino

rangatiratanga’.5

8. Such findings must influence the way in which rights in Northland

geothermal resources are protected by the Treaty of Waitangi.

Te Matapono o te Matapopore Moroki | Active Protection

9. The Crown has a positive duty to actively protect Maori rights and
interests. The more vulnerable the taonga in question, the greater the

Crown’s duty to protect.’

10. In its Stage 1 Freshwater report, the Tribunal agreed with the Te Ika
Whenua Rivers Tribunal that “the Crown must actively protect Maori

property interests to the fullest extent reasonably practicable.”” In

3 Waitangi Tribunal Hauora: Report on Stage One of the Health Services and Ontcomes Kaupapa Inguiry (Wai
2575, 2019) at 32.

* The Marine and Coastal Area (Takutai Moana) Act 2011 Inquiry Stage 1 Report (Wai 3400, 2024) at 19.
5> Waitangi Tribunal He Whenua Karapotia, He Whenuna Ngaro: Priority Report on Landlocked Maori Land
in the Taihape Inguiry District (Wai 2180, 2024) at 77-78 and Waitangi Tribunal He Kura Whenua Ka
Rokobanga: Report on Claims about the Reform of Te Ture Whenua Maori Act 1993 (Wai 2478, 2016) at
235.

¢ Waitangi Tribunal The Marine and Coastal Area (Takutai Moana) Act 2011 Inguiry Stage 1 Report
(Wai 2660, 2020) at 20-21.

7 Waitangi Tribunal The Stage 1 Report on the National Freshwater and Geothermal Resources Claim (Wai
2358, 2012) at 79.
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11.

respect of freshwater, the Tribunal stated that this duty is to protect

Maori property rights in their water bodies.

In the Stage 2 Freshwater Inquiry report, the Tribunal cited the Central
North Island Tribunal with approval where that Tribunal found that for
natural resources, the principle of active protection required the “active
protection of lands, estates, and taonga, with duties analogous to
fiduciary duties”, and the “active protection of rangatiratanga, including
in environmental management”.® The Tribunal concluded that the
“principle of active protection is relevant to Maori rights and interests in
fresh water, including tino rangatiratanga and proprietary rights.” The
Tribunal stated that this principle is also applicable to the “claimants’
highly vulnerable freshwater taonga, and to the Crown’s obligation in

respect of water quality reforms and the restoration of taonga.””

The Draft Strategy

12.

The vision of the draft strategy is for New Zealand to be a global leader
in sustainable geothermal development, delivering innovation, resilience,
and inclusive growth for future generations." To achieve this vision, the

plan outlines three strategic outcomes:'!

a. Extend New Zealand’s position as a world leader in geothermal
innovation;
b. Accelerate energy resilience through the development of increased

electricity generation and harnessing geothermal heat to support
New Zealand’s energy transition (with a goal to double geothermal

energy use by 2040); and

C. To strengthen regional economies and te Ohanga Maori by
advancing geothermal development in collaboration with tangata

whenua.

8 Waitangi Tribunal The Stage 2 Report on the National Freshwater and Geothermal Claims (Wai 2358,
2019) at 19.

® Waitangi Tribunal The Stage 2 Report on the National Freshwater and Geothermal Claims (Wai 2358,
2019) at 20.

10\Wai 2358, 182 at 4.

At 4.



13.

14.

To focus the government’s approach on achieving the strategy, five

action plan goals have been developed. These are:'"

a. Improving access to geothermal data and insights;
b.  Ensuring regulatory and system settings are fit for purpose;
c. Advancing knowledge and uptake of geothermal technologies;

d.  Enabling place-based geothermal clusters; and

e. Driving science, research and innovation including supercritical

geothermal technologies.

To implement the action goals, the draft strategy lays out “proposed
actions” to be carried out across three time periods: 2025 — 2026, 2027

— 2028 and 2029 onwards.

Issues Arising from the Draft Strategy

Absence of kaitiakitanga

15.

16.

17.

The claimants are kaitiaki of the Ngawha hot pools and the surrounding
whenua. They have given evidence that, despite their aspirations of
kaitiakitanga, the existing system does not allow them to participate in
and challenge decision-making over their geothermal taonga." Their
taonga is being exploited by outsiders for commercial gain while they are
forced to watch its slow degradation. The draft strategy continues to

minimise kaitiakitanga to facilitate commercial outcomes.

Ultimately, the draft strategy looks at geothermal resources through a
Pakeha lens of exploitation — with the ultimate strategic vision being one
of development. Kaitiakitanga is /ncidental to the draft strategy — it should

be a fundamental pillar.

The draft strategy states it seeks to uphold the principles of kaitiakitanga
— however, none of the Draft Action Plan goals or strategic directions

relate to enabling or supporting kaitiakitanga. Instead, these goals and

12 At 10.

13 Brief of evidence of Diane Ruawhare, Wai 2358, #120 and #120(a).



18.

19.

20.

21.

strategic directions are intended to facilitate economic growth and

development.

The strategy minimally focuses on sustainability. The sole mention of
sustainability in the Draft Action Plan arises under the second Action
Plan goal: “ensuring regulatory and system settings are fit for purpose”.
One of the proposed actions within this goal, to “ensure that new
planning and environmental legislation enables the sustainable use of
geothermal resources”, sits within the 2025-2026 period. That the only
consideration of the sustainability of geothermal resources is proposed

as a goal for only this short time is concerning.

Furthermore, while this proposed action suggests that the sustainability
of geothermal resources may be a relevant consideration for the Crown,
the explanation indicates otherwise. In the same paragraph where it is
noted that “it is also prudent to ensure protected geothermal fields and
[sic] globally significant surface features remain protected and a taonga
to the nation”, the draft strategy sets out that “recognising their unique
value, and their contribution to wellbeing, tourism and regional

economies, is central to the strategy.”"*

These statements sit in tension. The first implies a duty to protect
geothermal features as taonga, reflecting an intrinsic cultural and
environmental value. The second reframes that value in economic and
instrumental terms, positioning geothermal resources primarily as assets
for development and regional growth. This juxtaposition undermines the
notion of sustainability by prioritising extractive and commercial benefits

over kaitiakitanga.

It further only highlights protection of significant surface features and
protected geothermal fields. However, the claimants conceptualise the
entire geothermal system as linked, where taking from one part may
affect the other' — a holism that is not recognised by the carving up of

systems into features worth protecting, and those to be exploited.

14 Wai 2358, 182 at 18.
15 For example, Wai 2358 120(a) at 47.



22.

23.

24,

25.

It is also important to highlight that “sustainability” is not kaitiakitanga.
Kaitiakitanga requires more than sustainability — it is an intergenerational
obligation carried out by mana whenua who are kaitiaki. However, Maori
are only included in the strategy insofar as they can be an economic
partner. There is little practical acknowledgement of the role Maori play

as kaitiaki over their taonga outside of this lens of development.

For example, the only specific points of the action plan relating to
partnership are that the Crown works with Maori landowners to grow
geothermal opportunities or partners with Maori on potential tourism
ventures in Taupd and Tarawera.'® There is little mention of partnership
to enable Maori to exercise true rangatiratanga over their taonga, which
may involve the prioritisation of cultural, spiritual or environmental

values over the economic.

The undermining of kaitiakitanga can be seen in that MfE has not
undertaken any analysis on the environmental impact of the submissions
on the draft strategy.” In answers to the Tribunal, Deborah Kissick
noted that the strategy goal of doubling geothermal energy use by 2040
appears to have been arrived at without an environmental analysis of

whether this is sustainable.

The prioritisation of economic outcomes over the rangatiratanga and
kaitiakitanga obligations of Maoti is a breach of the Treaty principles of

partnership, rangatiratanga and active protection.

Absence of consultation

20.

The Crown has recognised that “geothermal resources are viewed as a
taonga by iwi and hapu, many of whom have geothermal resources in
their rohe and are actively involved in commercial endeavours”. '
Explicitly, the Crown has recognised that Northland hapu have

geothermal interests."” However, Northland hapi were not included on

the email sent to identified iwi and hapt in mid-April 2025 inviting them

16 At 21.

17 Appendix A to Memorandum of Counsel for the Crown 10 November 2025 at [27].
18 Wai 2358, J14 at [17].

19 At [20].



27.

28.

29.

30.

to connect with officials on the development of the draft geothermal

strategy, if desired.”

The explanation given for this is that MBIE officials in the Resource
Markets branch did not have email addresses for Northland hapa.” It
was noted that the development of the strategy was in “the public
domain” due to a public statement made by the Minister for Resources
on 21 March 2025, “outlining his intention to develop a holistic
geothermal strategy”, and that “members of iwi and hapu from
Northland were able to sign up to this mailing list and it is possible they

29922

may have done so and received the 4 April 2025 panui.

MBIE ‘eventually’ contacted the Chair of Tupu Tonu, Mr Ben Dalton,
to advise on the best approach to engagement due to his existing
relationships with hapu in Northland, but only invited hapa to the launch
of a geothermal strategy and a sector workshop.” It is not clear whether

hapu were specifically invited to submit on the proposed strategy.

This is a failure of Crown process. It is inexplicable that MBIE channels
did not have contact details for Northland hapu, particularly when there
is a well-known and significant geothermal taonga within their rohe.
Ensuring channels existed to engage with Northland hapu should have

been a priority.

The Crown’s failure to consult with Northland hapa when Ngawha is a
taonga to all of Ngapuhi is a Treaty breach of the principles of

partnership and active protection.

Absence of funding

31.

The claimants have aspirations of development — for example, the use of
hot houses on under utilised whenua. However, they do not have the
finances to form access required to the land to develop it.** It is unclear

how the draft strategy will facilitate capacity building for hapuy,

20 At [21].

2! Appendix A to Memorandum of Counsel for the Crown 10 November 2025 at [2].

2 At [3].
2 At [5].

24 Wai 2358, 120(a) at [30).



32.

33.

particularly where they remain unsettled and without any capital along
with the well-traversed issues of landlocked and underutilised Maoti

land.

One of the proposed actions to be implemented in the year 2029
onwards under the second Action Plan Goal is to “consider system-wide
funding mechanisms”. This proposed action, however, is due to occur
some years after the Government intends to work with iwi and hapu to
grow geothermal opportunities. Without funding, the claimants are not
only without capacity to develop geothermal resources on their own
whenua, but are effectively excluded from the very opportunities the
strategy purports to enable. Further, it risks entrenching existing
inequities: those with capital are positioned to move quickly and secure
the benefits of geothermal development, while hapt and iwi with limited

resources remain unable to participate.

The failure in the draft strategy to include adequate funding for the
claimants to be able to develop their resources in accordance with their

tikanga is a breach of the principle of active protection.

Conclusion and recommendations

34.

In relation to the draft strategy, recommendations sought are to:

a. Recognise the rangatiratanga held by the ahi ka over geothermal

taonga within the strategy;

b. Recognise the kaitiakitanga obligations of those ahi ka in the draft

strategy;

c. Provide for the inclusion of cultural values, tikanga, and

matauranga Maori as guiding principles in the strategy;



d. The Crown consults with the claimants in relation to the

development and implementation of the draft strategy.

Dated: 14 November 2025

Bl (ed

Bryce Lyall Hannah Swedlund
Counsel





