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MAY IT PLEASE THE TRIBUNAL: 

1. These closing submissions set out the Crown’s position following the 

discrete one-day hearing on 7 November 2025 on From the Ground Up – 

A draft strategy to unlock New Zealand’s geothermal potential (draft 

strategy). 

2. The discrete one-day hearing was granted to hear and report on “a 

significant geothermal policy as a part of the Crown’s current law in 

respect of Māori rights and interests in geothermal resources”.1 The 

Tribunal has indicated it will issue a short interim report, in order to 

inform the Crown’s pending decisions on the draft strategy.2 

3. The Crown’s opening submissions recorded that the Crown had prepared 

those submissions in a context where no breach nor prejudice arising 

from the draft geothermal strategy had, at that time, been identified by 

the claimants.3 The Crown has since had the benefit of hearing both 

submissions and evidence from claimants and responds accordingly.  

4. In this regard, it appears to the Crown that the following matters have 

emerged from the discrete one-day hearing as matters for the Crown to 

address: 

4.1 The Crown’s position in respect of the one-day hearing and the 

Tribunal’s jurisdiction. 

4.2 The development of the draft strategy in the context of the 

reform of the Resource Management Act 1991 (RMA) that is also 

currently on-going. 

4.3 Engagement and consultation on the draft strategy. 

4.4 The absence of a reference to Treaty principles in the draft 

strategy. 

4.5 Royalties and the connection to ownership. 

 
1  Memorandum-Directions of the Presiding Officer Regarding Discrete Hearing Arrangements and 

Advising a Revised Stage Three Inquiry Timetable, 24 September 2025 (Wai 2358, #2.6.138), at [41]. 

2  At [62]. 

3  Opening Submissions for the Crown, 13 October (Wai 2358, #3.3.118). 
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5. Below, the Crown addresses each of these matters in turn.  

The Tribunal’s jurisdiction 

6. The Crown wishes to clarify the position it took on the Tribunal’s 

jurisdiction in its opening submissions. 

7. The opening submissions filed by the New Zealand Māori Council (NZMC) 

assert that the Crown has “adopted an unduly adversarial stance 

regarding the convening of these proceedings”, claiming that this in itself 

was “irregular and inconsistent with the Crown’s Treaty obligations of 

partnership and good faith”.4 NZMC maintains that the Tribunal is able to 

exercise its jurisdiction to inquire into proposed Crown policy or practice 

that may give rise to future prejudice. 

8. The Crown does not dispute the Tribunal’s jurisdiction under s 6 of the 

Treaty of Waitangi Act 1975 to inquire into any policy or practice 

proposed to be adopted by the Crown and has never contended 

otherwise.  

9. However, s 6 also requires the identification of both the manner in which 

the proposed policy or practice is inconsistent with principles of the 

Treaty and the anticipated prejudice or likely prejudice. At the time the 

Crown’s opening submissions were filed on 25 October 2025, this had not 

occurred. Indeed, NZMC’s opening submissions explicitly acknowledge 

that to be the case.5 As such, the Crown had no knowledge of any case it 

was meeting regarding a claimed breach of Treaty principles or 

consequent prejudice. 

10. The Crown does not accept that the approach it took regarding the 

convening of these proceedings was irregular or adversarial, nor that its 

approach constituted a lack of good faith and a breach of Treaty 

principles. The Crown considers that its basis for opposing the one-day 

hearing was reasonable and orthodox.6 After the Tribunal granted the 

 
4  NZMC Opening Submissions for One Day Hearing Regarding From the Ground up Draft Strategy, 28 

October (Wai 2358, #3.3.121) at [4]. 

5  At [4] and [11]. 

6  As detailed in the Crown’s memorandum of counsel dated 29 August 2025 (Wai 2358, #3.2.754). 
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discrete one-day hearing, the Crown sought to provide the Tribunal with 

fulsome evidence on the draft strategy, bearing in mind that the hearing 

has taken place in the middle of a currently extant policy-making process.  

Reform of the Resource Management Act 

11. In opening submissions, Ngāti Tahu-Ngāti Whāoa Iwi Collective/Tauhara 

North No. 2 Trust (Wai 3444) asserted that the draft strategy was a policy 

or practice in terms of s 6 of the Treaty of Waitangi Act that is setting the 

direction for legislative resource management reform relevant to 

geothermal resources, including and in particular reform of the RMA.7  

12. In its opening submissions, NZMC raised a concern that the draft strategy 

does not provide guidance about how it will operate in either the current, 

or replacement, resource management systems.8 NZMC also identified 

broader concerns about the existing first-in first served framework for 

allocation under the RMA, imploring the Tribunal to recommend that the 

draft strategy “incorporate a co-governance or partnership-based 

allocation framework”.9 

13. The Crown acknowledges that the development of the draft strategy is 

occurring simultaneously to the reform of the resource management 

system. The reform of the resource management system is likely to have 

implications for the action plan set out in the draft strategy, and vice 

versa. Ultimately though, resource management reform is a separate, 

much broader work programme encompassing the use and management 

of all of New Zealand’s natural and physical resources and which 

considerably pre-dates the draft strategy.  

14. At base, the concerns voiced by claimants are either: (i) with the 

anticipated content of the RMA reforms—which was not the subject 

matter of the discrete one-day hearing and underscores the absence of 

adequate issue definition; or (ii) the formulation of any geothermal 

 
7  Opening Submissions on Behalf of Ngāti Tahu-Ngāti Whāoa Iwi Collective, 27 October 2025 (Wai 2358, 

#3.3.120) at [7], [17], and [29]. 

8  NZMC Opening Submissions for One Day Hearing Regarding from the Ground Up Draft Strategy, 28 
October 2025 (Wai 2358, #3.3.121) at [22]. 

9  At [29]. 
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strategy that does not deal with allocation and ownership of geothermal 

resources or explicitly position itself in the reformed resource 

management system. 

15. These concerns have been voiced in the engagement and consultation 

process and are currently being considered. However, as a matter of 

principle, the Crown is entitled to formulate a high-level holistic strategy 

focused on understanding the geothermal opportunities in New Zealand 

and providing a framework for unlocking the economic potential of 

geothermal. Treaty principles do not demand that complex issues about 

allocation raised by resource management reform are dealt with and 

resolved in such a strategy, otherwise the strategy could not be 

formulated at all. The Crown is entitled to address reform of the resource 

management system separately, through the appropriate processes 

calibrated for those issues. 

Engagement and consultation 

Initiation of the draft strategy 

16. In late 2024, Hon Shane Jones, the Minister for Resources, Minister for 

Regional Development, and Associate Minister for Energy (the Minister), 

signalled an interest to Ministry for Business, Innovation and Employment 

(MBIE) officials in developing a strategic document focused on 

New Zealand’s geothermal resources.10 

17. In early 2025, MBIE officials from the Resources, Energy, Science, 

Innovation and Technology, and Regional Development portfolios 

commenced early work on the draft strategy,11 proposing a high-level 

strategic document to the Minister on 7 March 2025.12 The 7 March 

briefing to the Minister also referred to the Government’s existing 

supercritical geothermal energy project,13 and officials recommended 

that the proposed draft strategy encompass both supercritical and 

 
10  Brief of evidence of Katherine MacNeill (Wai 2358, #J14) at [5]. 

11  At [6]. 

12  At [7]. 

13  Ministry of Business, Innovation and Employment Briefing: A strategic approach to unlocking New 
Zealand’s geothermal potential (7 March 2025) [MBE.003.0001] at [3]. 
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conventional geothermal energy.14 As noted in the evidence of 

Ms MacNeill, the Government’s supercritical energy project is a distinct 

workstream from the draft strategy, led by different Ministerial portfolios 

and out of different parts of MBIE.15 The Crown will file supplementary 

evidence on the supercritical energy project by the end of 2025.  

18. The Minister then released a public statement regarding his intention to 

develop a geothermal strategy, encompassing energy, minerals within 

geothermal fluid, tourism, science and technology, regional development 

and Māori economic development, on 21 March 2025.16 

19. The Crown provided an update to the Tribunal on the draft strategy on 

9 May 2025 and again on 1 August 2025.17 The Crown has been cognisant 

of the Wai 2358 kaupapa inquiry throughout the development of the 

draft strategy and has provided the Tribunal with updates at regular 

intervals. 

Consultation on the draft strategy 

20. The Crown must inform itself of Māori views and perspectives and ensure 

it properly weighs Māori interests in developing Crown policy. The Crown 

has taken steps in the development of the draft strategy to ensure that it 

is informed of a diverse range of Māori views and perspectives. These 

views have in turn influenced the development of the draft strategy.  

21. The development of the draft strategy has followed an iterative process, 

in consultation with relevant government agencies, sector stakeholders, 

local government, iwi, hapū, ahu whenua trusts, and Māori-led 

geothermal commercial entities.18 

22. Early engagement took place prior to the release of the draft strategy for 

consultation on 30 July 2025. As Ms MacNeill outlined, this encompassed 

engagement with: 

 
14  At [6]. 

15  Brief of evidence of Katherine MacNeill (Wai 2358, #J14) at [9]. 

16  At [10]. 

17  Memorandum of Counsel for the Crown (Wai 2358, #3.2.723); Memorandum of Counsel for the Crown 
(Wai 2358, #3.2.731). 

18  Brief of evidence of Katherine MacNeill (Wai 2358, #J14) at [11]. 
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22.1 Iwi and hapū with interests in geothermal resources.19 

22.2 Ahu whenua trusts and Māori incorporations with interests in 

geothermal resources.20 

22.3 Agencies across the Crown to understand a range of geothermal 

opportunities and potential workstreams.21 

22.4 Local authorities with responsibility for managing geothermal 

resources (in the Waikato, Bay of Plenty and Northland).22 

22.5 Sector stakeholders, including the New Zealand Geothermal 

Association, geothermal electricity generators and process heat 

providers, research institutions, geothermal consultancies / 

companies, regional economic development agencies, and 

tourism sector bodies.23 

23. The Crown recognises the significance of geothermal resources to iwi, 

hapū, whānau and other entities Māori. The Crown identified the 

following iwi and hapū as having interests in geothermal resources: 

Ngāti Awa, Ngāti Rangi, Ngāti Porou, Ngāti Tūwharetoa, Te Wairoa, 

Ngāti Hinerangi, Ngāti Rangiteaorere, Ngāti Tarāwhai, Raukawa, 

Ngāti Hikairo, Affiliate Te Arawa and hapū in Northland. The Crown also 

identified Taheke 8C Limited, Tauhara North No. 2 Trust, Savage Whānau 

Trust, Rotomā No. 1, and Onuku Māori Lands Trust as ahu whenua trusts 

and Māori land incorporations with interests in geothermal resources.24 

24. All of these groups, with the exception of Northland hapū, which the 

Crown will address later in these submissions, were invited to engage in 

mid-April 2025, with hui set up as requested.25 

 
19  At [20]. 

20  At [20]. 

21  At [15]. 

22  At [18]. 

23  At [18]. 

24  At [20]. 

25  At [21]. 
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25. The insights received through early engagement informed the 

development of the draft strategy and the proposed action plan.26 

26. During the consultation period, submissions on the draft geothermal 

strategy were received from commercial entities, iwi, hapū, ahu whenua 

trusts and other Māori organisations, individuals, industry bodies, local 

government / regional economic development agencies, and 

academia / research institutes.27 

27. Submitters were broadly supportive of the draft strategy, with five key 

themes emerging:28 

27.1 Economic enablement and regional development 

27.2 Strategic governance and regulatory reform 

27.3 Treaty of Waitangi partnership, Māori rights and interests and 

the integration of mātauranga Māori 

27.4 Environment stewardship and sustainability 

27.5 Geothermal data issues. 

28. In the Crown’s submission, the extensive consultation process just 

outlined has been Treaty-compliant. 

29. However, the consultation process undertaken by the Crown was 

addressed on several occasions at the one-day hearing and the Crown 

takes this opportunity to respond to specific matters raised.  

30. The two matters raised by claimants were as follows: 

30.1 Given the Crown recognised that particular iwi and hapū have 

interests in particular geothermal resources, including hapū in 

Northland, Te Rūnanga o Ngāti Hine (Wai 682) asked why an 

invitation was not then sent to Northland hapū in April 2025? 

 
26  At [23]. 

27  Brief of evidence of Katherine MacNeill in reply (Wai 2358, #J15) at [6]. 

28  At [8]. 
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30.2 Witnesses for NZMC claimed that the consultation process was 

not sufficiently broad. 

Northland hapū 

31. The memorandum filed by the Crown on 10 November 2025 explained 

that the specific reason for the Crown not contacting Northland hapū in 

April 2025 was because email addresses were not available for those 

hapū. Further steps were taken to attempt to obtain contact details 

within MBIE and advice was sought from regional leadership about the 

best mechanism by which to engage with Northland hapū with interests 

in geothermal resources. Northland hapū were invited to the launch of 

the draft geothermal strategy on 30 July 2025, and the geothermal sector 

workshop hosted by MBIE on 31 July 2025 at the New Zealand 

Geothermal Week. A delegation, including Tupu Tonu Chair Ben Dalton, 

attended the launch on 30 July.  

32. The Crown acknowledges that not contacting Northland hapū as part of 

early engagement was an initial shortcoming with the consultation 

process. However, steps were taken to address the matter and Northland 

hapū were in due course invited to engage with the development 

process. The Crown reiterates that it remains open to engaging with hapū 

in Northland on the draft geothermal strategy.  

33. The Crown considers that this matter also arises in a different context to 

engagement with the other Māori groups identified as having interests in 

geothermal resources. The pre-settlement context in Te Tai 

Tokerau/Northland presents distinct challenges to engagement between 

Treaty partners. A one-size-fits-all model is not appropriate for engaging 

with iwi, hapū and Māori entities.  

Insufficiently broad 

34. The criticism made by witnesses for NZMC during the one-day hearing 

was of insufficiently broad consultation.29 When the basis for the criticism 

was explored during questions from the Crown, it became apparent that 

 
29  Joint brief of evidence of Dr Gregory Bignall and Brian Cox (Wai 2358, #I86) at [90]; Joint brief of 

evidence of Dr Kenneth Kennedy and Anthony Olsen (Wai 2358, #I87) at [23]. 
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the complaint about the consultation process was that the witnesses 

themselves were not contacted prior to the release of the draft strategy 

for consultation and no early engagement took place with them.  

35. In the Crown’s submission, the criticism is not well founded. The 

witnesses did not appear to have any knowledge of the Crown’s process 

for early engagement, and they had not read Ms MacNeill’s evidence. 

They were not able to identify the groups who had been contacted as 

part of early engagement, nor identify those who they say should have 

been contacted (apart from themselves).  

36. The early engagement process involved engagement with Māori groups 

recognised as having interests in geothermal resources. Due to the nature 

of NZMC, it is not recognised by the Crown as such a group. 

37. NZMC has taken the opportunity to engage in consultation following 

release of the draft strategy—providing a written submission on 

19 September 2025 (after receiving an extension to the submission 

closing date of 12 September). MBIE officials then met with NZMC on 

22 October 2025 to discuss their submission and agreed to meet again to 

further discuss Māori rights and interests in geothermal resources.30  

The absence of a reference to Treaty principles  

38. During the course of the one-day hearing, the absence of a reference to 

Treaty principles in the draft strategy was repeatedly raised. Counsel for 

Wai 3444 questioned Ms MacNeill about her views on whether the 

strategy should contain such a reference, as did the Tribunal panel.  

39. The point was also raised by Wai 3444 in opening submissions,31 and in 

the brief of evidence of Deborah Kissick.32 

40. The principles of the Treaty were not raised by anyone during 

engagement and consultation with iwi, hapū, ahu whenua trusts and 

Māori-led geothermal commercial entities on the draft strategy, nor was 

 
30  Brief of evidence of Katherine MacNeill in reply (Wai 2358, #J15) at [14]. 

31  Opening Submissions on Behalf of Ngāti Tahu-Ngāti Whāoa Iwi Collective, 27 October 2025 (Wai 2358, 
#3.3.120) at [8]. 

32  Brief of evidence of Deborah Kissick (Wai 2358, #I90) at [17]. 
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the difference between the references to the Treaty and Treaty principles 

between the draft geothermal strategy and the Minerals Strategy. The 

submitters were instead focused on the substance of the strategy itself.  

41. This highlights the Treaty-compliant nature of the engagement on the 

draft strategy, in which partnership was being accomplished in practice.  

42. On the difference between the wording of the draft strategy and the final 

Minerals Strategy, the Crown notes that the final wording of the Minerals 

Strategy directly reflects feedback received through public submissions 

on the draft Minerals Strategy. The consultation draft of the Minerals 

Strategy did not include reference to Treaty principles directly. Following 

feedback received through the consultation process, the final Minerals 

Strategy included a revised strategic framework that included reference 

to Te Tiriti o Waitangi as a guiding principle. 

43. The importance of the Crown upholding its Treaty obligations and Treaty 

settlements was raised in submissions and that feedback is being actively 

considered in the ongoing development of the draft strategy.  

Royalties and ownership 

44. Various questions were put to Ms MacNeill in respect of the royalty 

regime with respect to geothermal resources during the one-day hearing. 

It seems that the purpose of the questions was to have Ms MacNeill 

accept that existing statutory provisions that enable the charging of 

royalties are premised on a Crown assertion of ownership. Ms MacNeill 

was also asked to accept that the draft strategy explicitly or implicitly 

took a position on Crown ownership of geothermal resources. 

45. The Crown has previously filed submissions and evidence explaining the 

Crown position regarding ownership of geothermal resources and the 

latent royalties regime.33  

 
33  Opening submissions of the Crown, 29 July 2024 (Wai 2358, #3.3.104); Joint brief of evidence of Bryan 

Smith and Hayden Johnston (Wai 2358, #J8) at [18] to [27], [80] to [85]. 
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46. In this regard: 

46.1 Prior to 1952, the legal regime for geothermal resources, such as 

it was, was the English common law rule relating to 

groundwater—it belonged to nobody unless it was abstracted.34 

46.2 The Geothermal Steam Act 1952 gave the Crown the sole right to 

“take, use and apply geothermal energy for the purpose of 

generating electricity”.35 The following year, this Act was 

repealed and replaced by the Geothermal Energy Act 1953 as a 

consequence of other industrial uses of geothermal steam and 

heat being explored or contemplated.36 Rather than being 

limited to electricity generation, the Geothermal Energy Act 

1953 simply vested in the Crown the sole right to tap, take, use, 

and apply geothermal energy on or under any land within the 

territorial limits of New Zealand.37 The Act also contained a 

licensing system38 and provisions enabling the Crown to charge 

royalties (“rentals”) functioning as payment for the use of the 

Crown’s exclusive rights in respect of geothermal energy.39 

46.3 In 1967, all rights to water, including geothermal water, were 

nationalised and the common law doctrine of riparian rights was 

abolished.40 The Water and Soil Conservation Act 1967 vested 

the sole right to divert, take or use natural water in the Crown41 

and vested control of the resource in regional water boards.42 

 
34  See Acton v Blundell (1843) 12 M & W 324, 152 ER 1223, at 152 ER 1233-4 per Tindall CJ: Groundwater 

is owned by no one until abstracted and that for underground water there is no equivalent to the 

riparian rights doctrine. 

35  Geothermal Steam Act 1952, s 3. 

36  See R P Boast Geothermal Resources in New Zealand: A Legal History  (1995) 6 Canta LR 1 at 13-16 

and Waitangi Tribunal He Maunga Rongo: Report on Central North Island Claims – Stage One (Wai 

1200, 2008) at 1565-1566. 

37  Geothermal Energy Act 1953, s 3. 

38  Section 9. 

39   Section 10. 

40  Boast, above n 36, at 20. 

41  Water and Soil Conservation Act 1967, s 21. Section 21 refers to ‘natural water’ which is defined 

to include ‘geothermal steam’ and ‘groundwater’. 

42  Sections 18-20 and 22-24.  
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46.4 When the RMA came into force in 1991, the Crown’s existing 

rights in respect of geothermal energy and geothermal water 

under s 3 of the Geothermal Energy Act and s 21 of the Water 

and Soil Conservation Act were preserved by s 354 of the RMA.43 

Provisions for the Crown to charge royalties for the use of 

geothermal energy also continued by virtue of ss 112 and 359.44 

Geothermal energy royalties have never been charged under the 

RMA, nor have royalties ever been charged outside of the 

Rotorua area, either under the Geothermal Energy Act or the 

RMA.45  

47. Importantly, the licensing system provided for under the Geothermal 

Energy Act (and now preserved through s 354 of the RMA) functioned as 

a payment for the use of the Crown’s exclusive rights in respect of 

geothermal energy.46 The available, but unused, system the RMA is 

premised on provides for exclusive Crown control and rights of use in 

respect of geothermal resources, and is not premised on the assertion of 

Crown ownership.  

Conclusion 

48. The Tribunal should proceed with caution in its foreshadowed interim 

report. This juncture does not represent the final opportunity for Tribunal 

input into what is currently a draft strategy that is still very much under 

development. 

49. The Crown has already undertaken to present evidence on the 

geothermal strategy, once finalised, in the Crown hearing week now 

scheduled for April 2026.47 As Ms MacNeill explained, the finalised 

geothermal strategy will not be a “one and done” document and is always 

open to refinement and change. 

 
43  Resource Management Act 1991, s 354(1)(a) and (b). 

44  Sections 112(2) and 359; Resource Management (Transitional Fees, Rents, and Royalties) 

Regulations 1991, cl 14 and schedule 3. 

45  At [82]. 

46  Geothermal Energy Act 1953, s 10. 

47  Memorandum of counsel for the Crown dated 1 August 2025 (Wai 2358, #3.2.731) at [4]-[6]. 
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50. Moreover, the intention for the geothermal strategy is to provide a 

framework for realising the potential of New Zealand’s geothermal 

resources across a range of applications. It is not intended to achieve 

specific policy outcomes in and of itself. Any policy work to give effect to, 

or further to, the draft strategy will follow through separate policy 

processes. Consultation will be a part of those processes, as appropriate. 

51. For present purposes, the development of the draft geothermal strategy 

has followed a Treaty-compliant path. The Crown has taken steps to 

inform itself of Māori views and perspectives, through a range of 

mechanisms, and these perspectives have in turn informed the 

development of the draft strategy. The principle of partnership requires 

good faith, and reasonable engagement between the Treaty partners, 

rather than a particular outcome.48  

52. The Tribunal should recognise the good faith efforts of the Crown to 

engage with Māori as part of the development of the draft strategy. The 

Crown recognises that a better engagement process could have been 

implemented in relation to Northland hapū. However, the Crown has 

sought to address this and remains open to receiving feedback from any 

groups or individuals who have not yet engaged.  

53. Generally, witnesses have recorded their support for the draft strategy, 

saying it could be a “solid step forward” for “Māori relationships with the 

Crown”,49 while recommending areas where they consider it could 

usefully be strengthened.50 Officials have received this feedback and will 

consider it as part of the policy work currently under way to provide 

advice to Ministers and support them to finalise the content of the draft 

strategy.  

 
48  New Zealand Māori Council v Attorney-General [1994] 1 NZLR 513 (PC) (Broadcasting Assets): The 

Crown’s obligations under the Treaty are not absolute; they are to do what is reasonable in the 
prevailing circumstances (see 517). 

49  Joint brief of evidence of Dr Kenneth Kennedy and Anthony Olsen (Wai 2358, #I87) at [3]. 

50  Joint brief of evidence of Aroha Campbell and Desterney Mana Newton (Wai 2358, #I89) at [17]; Brief 
of evidence of Dr Shamubeel Eaqub (Wai 2358, #I85) at [6.1]. 
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54. As recorded by NZMC in its opening submissions, the draft strategy 

represents both a “positive and constructive step by the Crown”, and a 

proposal that is a “genuine opportunity for partnership and progress”.51 

The Crown agrees.  

14 Whiringa-ā-rangi | November 2025 

T Stephens KC / G Seeley / A McTaggart 
Counsel for the Crown 

TO: The Registrar, Waitangi Tribunal 

AND TO: Claimant Counsel 

 
51  NZMC Opening Submissions for One Day Hearing Regarding from the Ground up Draft Strategy (Wai 

2358, #3.3.121) at [4]. 




