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MAY IT PLEASE THE TRIBUNAL

Introduction

1.

This Amended Statement of Claim is filed on behalf of Cheryl Turner,
John Klaricich, Harerei Toia (deceased), Ellen Naera, Fred Toi, Warren
Moetara and Hone Taimona on behalf of Ngati Korokoro, Ngati
Wharara and Te Pouka Hapu (Nga Hapu o Te Wahapu o Hokianga nui
a Kupe) (“the claimants/Te Wahapu”).

. The claimants are Maori and meet the requirements for bringing a claim

as set out under section 6 of the Treaty of Waitangi Act 1975.

The Claimants

3.

5.

The claimants are Nga Hapu o Te Wahapu o Hokianga nui a Kupe,
namely Ngati Korokoro, Ngati Wharara and Te Pouka hapt. Ngati
Korokoro, Ngati Wharara and Te Pouka collectively exercise leadership

over Te Wahapu, consistent with their previous leadership.

The marae of Te Wahapu are Te Kaiwaha Marae at Waiwhatawhata,
Whakarongotai Marae at Kokohuia and Maraeroa Marae at Pakanae.
Whakamaharatanga Marae at Waimamaku is also included in the rohe

of Te Wahapu.

The beginning point for Te Wahapu is Kupe. From Rahiri came
Kaharau, came Taurapoho came Tupoto. From Tupoto and Kauae
came Korokoro, Miruiti and Tuiti, from whom came Ngati Korokoro,
Ngati Wharara, and Te Pouka hapu. Ngati Korokoro and Ngati Wharara
hapu once were hapu spread around not only Hokianga but wider.
Ngati Korokoro, Ngati Wharara and Te Pouka collectively exercise

leadership over Te Wahapu, consistent with their previous leadership.

Background

6.

The claimants’ identity, mana and power and authority over their rohe
was established by the ancestor Kupe. Te Wahapu's rangatiratanga was
alive at the signing of He Whakaputanga and Te Tiriti o Waitangi, and

has been maintained by the autonomy of the marae.



7. The claimants’ rohe includes all of their lands, forests, waters, fresh
water resources, the foreshore and seabed, and kaimoana resources,
kainga, and taonga. Their tupuna, in signing He Whakaputanga and te
Tiriti, intended to continue their enduring mana Motuhake over this

rohe.

8. Te Wahapu holds mana moana and customary ownership over the
Hokianga Harbour. They exercised control over the use, activities and
development of the foreshore and seabed, the waters, resources and

the fishery and kaimoana of the Hokianga Harbour.

9. Ultimately, the Tribunal confirmed that Te Raki Maori, including Te
Wahapu, did not cede their sovereignty in signing te Tiriti o Waitangi
in 1840.1

“...Our principal conclusion is inescapable: Bay of Islands and
Hokianga rangatira did not cede their sovereignty when they signed

Te Tiriti o Waitangi.”?

Te Tiriti o Waitangi

10. The claimants say that Te Wahapu did not cede their sovereignty to the
Crown in signing te Tiriti in 1840. This was confirmed by the Waitangi
Tribunal presiding over stage one of the Wai 1040 Te Paparahi o Te
Raki (Northland) Inquiry finding that,

“the rangatira did not cede their sovereignty in February
1840; that is, they did not cede their authority to make
and enforce law over their people and within their

territories. Rather, they agreed to share power and

1 Stage One, Wai 1040, chapter 10.
2 Stage One, Wai 1040, p 527.



authority with the Governor. They and Hobson were to
be equal, although of course they had different roles and
different spheres of influence. The detail of how this
relationship would work in practice, especially where the
Maoriand European populations intermingled, remained
to be negotiated over time on a case-by-case basis. But
the rangatira did not surrender to the British the sole right

to make and enforce law over Maori.”?

11. In terms of assessing Crown conduct against the principles of te Tiriti,
the Tribunal in stage two of the Wai 1040 Te Paparahi o Te Raki
(Northland) Inquiry placed particular importance on the following

principles which the Claimants say are applicable here:

a. Te matapono o te tino rangatiratanga: Maori, their hapa,
and their iwi are guaranteed their tino rangatiratanga in te
Tiriti. Te Tiriti had its own mana, affirming and sustaining
the authority of rangatira alongside that of the Kawana. Te
Raki rangatira expected that in accordance with te Tiriti,
their authority would continue to be recognised and
respected and they would continue to exercise their rights
and responsibilities to their hapd in accordance with
tikanga.* The Crown has the power and capacity to
recognise, respect, and give effect to the treaty guarantee of

tino rangatiratanga.’

b. te matapono o te kawanatanga: the Crown has particular

responsibilities to Maori, to ensure that its Treaty duties

" He Whakaputanga me Te Tiriti: The Declaration and the Treaty — The
Report on Stage 1 of the Te Paparahi o Te Raki Inquiry (Waitangi Tribunal, 2014) at 526-
527.

* Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 69
5 Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 71
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aren’t abrogated. The duty of the Crown was (and is) to
foster tino rangatiratanga, not to undermine it; and to
adequately give effect to treaty rights and guarantees.® It has
to ensure engagement with Maori on proposed changes,
and the authority of Maori leaders must be recognised and
given effect.” Balancing of the Crown’s treaty obligations
to Maori against the interests of any other sections of the
community must not be taken ‘without restraint’; that is,
diminish the authority of tribes and hapa.®

o te matapono o te houruatanga / the principle of
partnership: the treaty partnership requires the cooperation
of both parties to agree on their respective areas of authority
and influence, and both parties were required to act
honourably and in good faith. The Crown cannot unilater-
ally decide what Maori interests are or what the sphere of
tino rangatiratanga encompasses: that is for Maori to
negotiate with the Crown.® Shared spheres of authority
must also be agreed.'”

d. te matapono o whakaaronui tetahi ki tétahi / the principle
of mutual recognition and respect: recognition and respect
of hapi communities, their authority over their lands and
waters, taonga (including awa, maunga, and ngahere), and
their values, rights, and spheres of authority, should be
evident in the importance the Crown places on the treaty

guarantee of tino rangatiratanga'' The Crown for its part

© Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahio Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 69
7 Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 80
8 Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahio Te Raki
Inquiry Part 1T (Waitangi Tribunal, 2023) p 80
9 Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahio Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 76
19 Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 76
"' Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 79
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must respect tikanga, which is at the heart of the Maori way
of life, as are mana, whanaungatanga, matauranga, and
kaitiakitanga. The Crown’s recognition and respect of hapu
communities and their authority over their lands and
waters, and taonga, should be evident in the importance it
places on the treaty guarantee of tino rangatiratanga. '’

e. te matapono o te matapopore moroki / the principle of
active protection: active protection is an obligation by the
Crown to help restore balance to the relationship between
the Crown and Maori.” This duty is heightened as long as
the imbalance remains. The Crown guaranteed through the
Treaty that it would not undermine or usurp Maori
autonomous control over their people, land, and taonga.
As the Crown and Maori have separate, equivalent spheres
of authority, it is not a duty arising from the Crown’s
sovereign authority. '

f. Te matapono o te whai hua kotahi me te matatika mana
whakahaere / the principle of mutual benefit and the right
to development: Maori have the right to develop as a
people, and to develop the properties and resources
guaranteed to them by the treaty, including the right to
engage with the new economy if they wished to do so.™

g. te matapono o te mana taurite / the principle of equity: the
duty of equity requires the Crown must actively address

inequities experienced by Maori, and this obligation is

12 Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part T (Waitangi Tribunal, 2023) p 83
13 Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 66. The Tribunal says further “In the interests of
pursuing this ideal partnership, we consider that the treaty standards embodied in the principle
of active protection as articulated in previous Tribunal reports are still useful for assessing Crown
actions and omissions, and for reminding the Crown of its obligations where such actions and
omissions, particularly in respectof land loss, have caused prejudice to Maori. We use it in this
report accordingly.”
' Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 66
1> Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part T (Waitangi Tribunal, 2023) p 83

5



heightened if inequities are especially stark. At its heart,
satisfying the principle of equity requires fair, not just equal
or the same treatment.'®

h. te matapono o te whakatika / the principle of redress:
where the Crown has breached the treaty agreement
through its legislation, policy, actions or omissions, it is
obliged to provide timely and adequate redress to Maori.
Substantive redress is important in “re-establishing the
mutual recognition and respect embodied in the treaty
relationship, for restoring the honour of the Crown, and for
providing a renewed opportunity for giving effect to the
treaty’s guarantee of tino rangatiratanga and, ultimately, te

matapono o te houruatanga”."

First Cause of Action — The failure by the Crown to implement and protect
He Whakaputanga me te Tiriti in the constitution of Aotearoa is inconsistent

with the principles of te Tiriti o Waitangi
12. The claimant repeats paragraphs 1 to 11 above.

13. He Whakaputanga o te Rangatiratanga o Nu Tireni (He Whakaputanga)
and te Tiriti recognised pre-existing rights of hapl to continue to
exercise their rights and responsibilities in accordance with tikanga and
rangatiratanga.  The Crown has therefore failed to recognise,
implement and protect the rights and responsibilities of hapt in breach

of te Tiriti o Waitangi and its principles.

Particulars

14. He Whakaputanga was signed on 28 October 1835 and declared Niu

Tireni (Aotearoa) an independent state, asserting the mana,

' Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 82
7 Tino Rangatiratanga me te Kawanatanga — The Report on Stage 2 of the Te Paparahi o Te Raki
Inquiry Part 1 (Waitangi Tribunal, 2023) p 69
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rangatiratanga and independence of those who signed. He

Whakaputanga signalled that rangatira:

a. emphatically declared the reality that rangatiratanga, kingitanga,
and mana in relation to their territories rested alone with them on
behalf of their hapa;

b. declared that no one else could come into their territories and make
laws, and nor could anyone exercise any function of government
unless appointed by them and acting under their authority;

c. agreed to meet annually at Waitangi and make their own decisions
about matters such as justice, peace, good order and trade
involving Europeans and Maori-European relationships in their
territories;

d. acknowledged their friendship with Britain and the trading benefits
it brought; and

e. renewed their request for British protection against threats to their
authority, in return for their protection of British people and

interests in their territories.'®

15. The Crown has imposed a foreign colonial system of government and
legal system on Maori without consent, fundamentally undermining the

mana and rangatiratanga of hapu.

16. He Whakaputanga is not referenced in legislation or the constitutional
framework of Aotearoa as the foundational platform for the constitution
of Aotearoa. Rather, laws and policies surrounding the constitutional
arrangements and electoral system were developed and implemented
without negotiation and agreement of Te Wahapu rangatira and did not

provide for the exercise of tikanga and rangatiratanga of hapu.

18 Waitangi Tribunal, Wai 1040: Te Paparahi o Te Raki - Stage 1 Report at p 502.



17. The Crown has ignored, dismissed and rejected attempts by Te Wahapu
to engage on constitutional matters that would protect and provide for

the exercise of tikanga, rangatiratanga and self-government.

18. As aresult, where Te Wahapu rangatira have sought to exercise tikanga
and rangatiratanga both within and outside of the institutions of
government, the Crown has undermined their authority and capacity to

do so.

19. Fundamentally, the Crown has failed to substantially give effect to he
Whakaputanga me te Tiriti resulting in a constitution and electoral
system that remains flawed and inconsistent with he Whakaputanga me

te Tiriti.

Second Cause of Action: The Crown has failed to protect Maori participation
in Local Government processes and institutions

20. The claimant repeats paragraphs 1 to 19 above.

21.The Crown has failed to recognise and provide for the autonomy of
Maori and failed to ensure the guarantee of tino rangatiratanga as

provided by te Tiriti, in its legislation, policies and practices.

22.The hapu rangatiratanga of Te Wahapu is not provided for within local
government systems and frameworks, and the current practice of local
government undermines the ability of Te Wahapu to exercise hapu

rangatiratanga.
Particulars

23. By signing te Tiriti, as outlined previously, rangatira were guaranteed
the right to exercise autonomy and the right to self-determination as it

relates to their rohe and sphere of influence.

24.The exercise of autonomy includes decision-making abilities,

consultation in undertakings and projects that impact them, access to



25.

26.

and involvement in democratic processes, and the inclusion of Te

Wahapu values and tikanga within these activities.

Following the signing of te Tiriti, the Crown formed a colonial
government through which it enacted legislation, passed policy and
created systems. This included the delegation of power to entities at

regional levels — local governments.

The Crown’s establishment of local government and its agencies
breaches the guarantees provided to Te Wahapu as a signatory of te

Tiriti through the following:

The Crown has failed to ensure Te Wahapu has adequate, if
any, representation at the local government and its agencies to
ensure it can fulfil the guarantee to self-determination and

decision-making in areas that impact them;

The Crown has failed to consult with Te Wahapu as mana
whenua at a local government level in decisions that impact

their rohe;

The Crown has failed to consider and implement Te Wahapu

values in its activities as a delegated power;

The Crown has failed to incorporate tikanga Maori in policy
and legislation that empower local government and its

agencies;

The Crown has failed to ensure the participation of Te Wahapu
in democratic/electoral systems through funding, education or

resourcing;

The Crown has failed to pursue local development projects that

uplift Te Wahapu as a Tiriti partner.

27. Through these failures, the Crown continues to inhibit Te Wahapu's

hapt rangatiratanga by undermining their ability to exercise authority

as mana whenua.



28. The Crown holds full responsibility for the actions and inactions of
local government, including their failures in respect of Te Wahapu and

Maori generally.
Prejudice

29. The claimants say that the acts and omissions of the Crown are and/or
may be prejudicial to Maori in the legislation it passes, enabled by the

Constitution, which directly and indirectly harms Maori.

30. Further, the prejudice to Maori exists, and will continue to exist, until
they are active determiners of and contributors to the Constitution and
are able to administer and apply the Constitution to Maori and Maori
issues. It is at this point that the guarantee of tino rangatiratanga will be

affected.
Relief Sought
31. The claimants seek the following relief:

32. A finding that the Constitution in its current form prejudices, and is
likely to prejudice Maori and is inconsistent with the principles of te

Tiriti;
33. The Tribunal recommend that:-

a. The Crown and Maori, as equal partners, redesign the
Constitution to accurately reflect the rights and guarantees of
He Whakaputanga me te Tiriti o Waitangi. Such redesign
process must be consistent with the Articles and principles of te

Tiriti in and of itself;

b. In light of the new Constitution, a retrospective review of all

legislation to ensure its consistency;

c. The Crown to provide funding for Maori to proficiently engage

in a redesigning process at no cost to Maori;
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d. The new Constitution to ensure Maori are positioned with
control over funding for Maori issues and their tino

rangatiratanga;
e. The new Constitution to deem any unilateral changes to Crown-
Maori agreements, including te Tiriti o Waitangi, to be

unconstitutional and illegitimate.

34. Any other relief that the Tribunal considers appropriate and relevant.
Amendment

35. The claimants reserve the right to further amend this statement of claim.

DATED at Auckland this 18" day of April 2024

Signature:

Kelly Dixon
Counsel for the Wai 745 Claimants
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