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MAY IT PLEASE THE TRIBUNAL

This Amended Statement of Claim (ASOC) is filed on behalf of Wai 2945, a
claim Raewyn Louise Kapa for and on behalf of the whanau of Te Rito

Foundation (Claimant).

This ASOC is filed pursuant to s 6 of the Treaty of Waitangi Act 1975 and

amends the earlier statements of claim filed by the Claimant and Wai 2945.1

The Wai 2945 claim was originally filed with the Waitangi Tribunal (Tribunal)
in December 2019.2 This ASOC does not negate or replace any previous
statement of claim filed on behalf of Wai 2945. Rather, this ASOC amends
and supports the previous Wai 2945 statements of claim and amendments.
For a more complete understanding of the Wai 2945 claim, all previous

statements of claim should be read in conjunction with this ASOC.

THE CLAIM

4.

The Claimant says that she, her whanau, hapd, and the whanau of Te Rito
Foundation and their hap, have been prejudicially affected by the
Ordinances, Acts, regulations, proclamations, notices and other statutory
instruments, and the policies, practices, acts or omissions of the Crown, in
respect of Aotearoa New Zealand’s constitutional framework and settings,

the particulars of which are set out in this ASOC.

JURISDICTION

The claim meets the elements required of a claim under section 6(1) of the

Treaty of Waitangi Act 1975, namely that:3

a. The Claimant is Maori;

b. The Claimant has been, and continue to be, prejudicially affected by

the Crown acts and omissions, with particular regard to the

! Treaty of Waitangi Act 1975, s 6.

2 Wai 2945, #1.1.1.

3 Treaty of Waitangi Act 1975, s 6(1).



constitutional arrangements of Aotearoa New Zealand; and

c. These acts and omissions are in breach of, and inconsistent with, the

principles of Te Tiriti o Waitangi (Te Tiriti).

PRINCIPLES OF TE TIRITI

6. The Claimant says that the Crown’s acts and omissions are in breach of the

principles of Te Tiriti, namely, but not exclusively, the principles of:

a. Autonomy;

b. Active Protection;

c. Tino Rangatiratanga;

d. Partnership;

e. Equity;

f. The right to development;
g. Equality; and

h. Options.

FIRST CAUSE OF ACTION: FAILURE TO ACKNOWLEDGE AND PROTECT HE
WHAKAPUTANGA AND TE TIRITI

Breach

7. The Crown has failed to implement, acknowledge, respect, and protect He
Whakaputanga o te Rangatiratanga o Nu Tireni (He Whakaputanga) and Te
Tiriti in relation to Aotearoa New Zealand’s constitutional arrangements, in

breach of Te Tiriti and its principles.

Particulars

8. In 1835, leading Te Raki rangatira signed He Whakaputanga. As the Tribunal

has already found, He Whakaputanga was, in meaning and effect, a



declaration from those rangatira in which they:*

a. emphatically declared the reality that rangatiratanga, kingitanga,
and mana in relation to their territories rested alone with them on

behalf of their hap;

b. declared that no one else could come into their territories and make
laws, and nor could anyone exercise any function of government

unless appointed by them and acting under their authority;

C. agreed to meet annually at Waitangi and make their own decisions
about matters such as justice, peace, good order and trade involving

Europeans and Maori-European relationships in their territories;

d. acknowledged their friendship with Britain and the trading benefits

it brought; and

e. renewed their request for British protection against threats to their
authority, in return for their protection of British people and

interests in their territories.

9. Five years later, in 1840, representatives of the Crown and Maori signed an
agreement of partnership. The Tribunal has noted that in this agreement
Maori did not cede sovereignty to the British Crown.” In doing so, both
parties afforded certain rights and privileges to the other. One of the rights,
for example, guaranteed to Maori in Te Tiriti was the right to continued tino

rangatiratanga.®

10. Since the signing of Te Tiriti, Crown policy has been strategically ambiguous
wherein Te Tiriti’s status and position in New Zealand law has been
inconsistent, incoherent, and uncertain.” This has meant that throughout

history and into the present, those Tiriti-guaranteed rights have been

4 Waitangi Tribunal He Whakaputanga me Te Tiriti — the Declaration and the Treaty (Wai 1040, 2014) at 502.

5 Waitangi Tribunal He Whakaputanga me Te Tiriti — the Declaration and the Treaty (Wai 1040, 2014) at 526 — 527.
6 Te Tiriti o Waitangi 1840, art 2.

7 Geoffrey Palmer and Andrew Butler A Constitution for Aotearoa New Zealand (Victoria University Press,

Wellington, 2016) at 147.



constantly questioned, challenged, misconstrued, or ignored.?

11. At a statutory level, it is only when a piece of legislation refers to the Treaty
of Waitangi that Te Tiriti has any legal effect, and even then, that legal effect
is minimal.® Notably, it is the Treaty of Waitangi that is usually referred to by
legislation, not Te Tiriti. The present Government intends to remove

references to the Treaty in legalisation.®

12. Today, He Whakaputanga and Te Tiriti, and the rights therein, have no

solidified or entrenched protection under New Zealand law.
SECOND CAUSE OF ACTION: ELECTORAL AND VOTING RIGHTS
Breach

13. The Claimant says that the Crown’s electoral system, in both its historic and

contemporary forms, breaches Te Tiriti and its principles.
Particulars

14. Following the signing of Te Tiriti in 1840, the British government, incorrectly
assuming sovereign authority over New Zealand, passed several laws which
established a Westminster-style Parliament in New Zealand as the supreme
law-making authority.!! As mentioned above, this was done without the

consent of Maori.

15. When Parliament was established, election to the lower house (House of
Representatives) was by way of voting. As per the Constitution Act 1852, to

qualify as a voter, you had to be:!2

8 See, for example, Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) 72 (SC); Hunt v Gordon (1884) 2 NZLR CA
160, Re the Bed of the Wanganui River [1962] NZLR 600 (CA); New Zealand Settlements Act 1865; Foreshore and
Seabed Act 2004; Pae Ora (Disestablishment of Maori Health Authority) Amendment Act 2024.

° Geoffrey Palmer and Andrew Butler A Constitution for Aotearoa New Zealand (Victoria University Press,
Wellington, 2016) at 147.

10 New Zealand National Party and New Zealand First “Coalition Agreement” (2023) at 10.

1 phillip Joseph Constitutional and Administrative Law in New Zealand (4" ed, Thomson Reuters, Wellington, 2014)
at 529, 534.

12 Constitution Act 1852 (UK) 15 & 16 Vicc 72, s 7.



16.

17.

18.

a. male;

b. 21 or older; and

C. hold a freehold estate in the relevant district worth at least fifty
pounds.

The requirement to own land heavily limited Maori participation in the
democratic process as the Pakeha concept of land ownership conflicted, and
continues to conflict, with the te ao Maori perspective and understanding of
communal ownership of land.?® The requirement to own land was abolished
in 1879.1* After nearly three decades had passed, during which a huge
amount of land passed out of any form of Maori ownership, Maori were
again disadvantaged by being further marginalised from settler society and

systems.

Presently, New Zealand law prohibits prisoners who are serving sentences
longer than three years to enrol to vote in general elections.’® Regardless of
the public policy justification for this, this blanket prohibition on voting
disproportionately effects Maori as Maori are incarcerated at a higher rate
than Pakeha.!® Despite the Tribunal’s findings in He Aha | Péra Ai*” and the
Electoral (Registration of Sentenced Prisoners) Amendment Act 2020, the
law still restricts prisoners from voting, unless their sentence of

imprisonment is less than three years.®

Maori have not been treated as an equal partner when it comes to the
development of the electoral system and its rules. The systems that have
existed and do exist today were established without sufficient Maori

engagement or agreement.

13 Royal Commission on the Electoral System (1986) at 83.

14 Qualification of Electors Act 1879, s 2.

15 Electoral Act 1993, s 80(1)(d).

16 Te Uept Hapai te Ora “He Waka Roimata — Transforming our Criminal Justice System” (Ministry of Justice, 2019) at

6-7.

17 Waitangi Tribunal He Aha | Péra Ai? The Maori Prisoners’ Voting Report (Wai 2870, 2020).

18 Electoral (Registration of Sentenced Prisoners) Amendment Act 2020, s 7; Electoral Act 1993, s 86A



THIRD CAUSE OF ACTION: NO BINDING FORUM TO HEAR TE TIRITI BREACHES
Breach

19. The Claimant says that the current processes and procedures, designed by
the Crown, for Maori who wish to bring grievances against the Crown for

breaches of Te Tiriti are inconsistent with Te Tiriti and its principles.

Particulars

20. The Treaty of Waitangi Act 1975 establishes the Waitangi Tribunal as a

specialist forum to report on the status of Te Tiriti and its principles.’®

21. The Waitangi Tribunal is the only forum where Maori can raise grievances
against the Crown for its actions and omissions which breach Te Tiriti and its

principles.

22. The Waitangi Tribunal has the jurisdiction to hear claims and determine
whether they are well founded. The Tribunal does not have the jurisdiction
to make all-encompassing and binding recommendations or determinations
with respect to the Crown, or to impose financial penalties that must be
paid. Rather, the Tribunal’s powers are largely limited to making findings

and recommendations, of which the Crown can ignore.?®

23. Without a forum where findings or recommendations for remedies are
binding on the Crown, the Crown is able to continue to breach te Tiriti, with
little to no consequence. For example, the Crown admitted that passing the
Pae Ora (Disestablishment of Maori Health Authority) Amendment Act 2024

was likely in breach of Te Tiriti, but did so anyway.?*

FOURTH CAUSE OF ACTION: FAILURE TO ABIDE BY THE UNITED NATIONS

19 Treaty of Waitangi Act 1975, s 4.

20 For example, the Wai 2575 Health Services and Outcomes Kaupapa Inquiry panel recommended the
establishment of Te Aka Whai Ora. The Crown first accepted this recommendation, then promptly reversed track
and disestablished Te Aka Whai Ora in 2024.

2 Memorandum of counsel for the Crown in response to Tribunal directions dated 19 January 2024 (Wai 3307,

#2.5.3, 1 February 2024) at [12]



DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

Breach

24, The Claimant says that the Crown’s failure to abide by and acknowledge the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) as
having any legal effect in New Zealand is a breach of Te Tiriti o Waitangi and

its principles.

Particulars

25. UNDRIP affirms, consistent with many of the rights in Te Tiriti, that

indigenous peoples have a right to:?

a. self-determination to determine political status and freely pursue

their economic, social and cultural development;

b. autonomy or self-government in matters relating to their internal
and local affairs, as well as ways and means for financing their

autonomous functions;

c. maintain and strengthen their distinct political, legal, economic,
social and cultural institutions, while retaining their right to
participate fully, if they so choose, in the political, economic, social

and cultural life of the State;

d. full and equal enjoyment of all human rights and fundamental
freedoms as recognised in the Charter of the UN, the Universal
Declaration of Human Rights and international human rights law

without discrimination;

e. not be subjected to forced assimilation or destruction of their
culture;

f. live in freedom, peace and security as distinct peoples;

g. practise and revitalise their cultural traditions and customs;

22 United Nations Declaration on the Rights of Indigenous Peoples GA Res 61/295 (2007).



26.

27.

h. practise and teach their spiritual and religious traditions;

i participate in decisions in matters that affect their rights in

accordance with their own practices;

j. improvement of their development and economic and social

conditions without discrimination; and

k. redress by means that can include restitution, and fair and equitable

compensation.

At the time the UN passed UNDRIP, only four countries voted against it:
Australia, Canada, the United States of America, and New Zealand. New
Zealand objected to UNDRIP on four grounds, one being the refusal of the
Government of the time to acknowledge the right of Maori to their

whenua.?

New Zealand became a signatory to UNDRIP in April 2010 following a change
of government. Yet, this formal international commitment has proved
hollow as, after fourteen years, the New Zealand Government has not fully
supported or implemented UNDRIP, and is still developing a plan or strategy
to progress the aspirations of the Declaration. In essence, UNDRIP has no
direct legal status in Aotearoa New Zealand.?® The present New Zealand
Coalition Government has made it clear that it does not recognise the legal
effect of UNDRIP in New Zealand. This therefore further undermines the

rights of Maori.

FIFTH CAUSE OF ACTION: NEW ZEALAND BILL OF RIGHTS ACT 1990

Breach

28.

The Claimant says that the New Zealand Bill of Rights Act 1990 (NZBORA)

fails to provide sufficient protection of the rights of individuals, including

23 New Zealand Government “M3ori Party’s head in the clouds” Scoop (14 September 2007) <www.scoop.co.nz>.

24 Matthew Palmer and Matthew Smith “The Status and Effect in New Zealand Law of the UN Declaration on the

Rights of Indigenous Peoples” in Andrew Erueti (ed) International Indigenous Rights in Aotearoa New Zealand

(Victoria University Press, Wellington, 2017) at [85].



Maori.?

Particulars

29.

30.

31.

32.

33.

34.

In 1990, the NZBORA was made law. NZBORA’s purpose is to:?°

a. to affirm, protect, and promote human rights and fundamental

freedoms in New Zealand; and

b. to affirm New Zealand’s commitment to the International Covenant

on Civil and Political Rights.

The NZBORA fails to sufficiently guard or protect those rights and instead
leaves the rights of all New Zealanders in the hands of the Executive, that

being the Crown.

The NZBORA does not hold any special status in Aotearoa New Zealand’s
legal system and any of the rights contained in NZBORA can be eroded by

the vote of a simple majority in the House of Representatives.?’

The NZBORA does not give the judiciary the ability to strike down laws that
are inconsistent with the NZBORA, again reasserting the dominance of the

Executive government, and therefore, the Crown.?

Governments can and do act in ways that are inconsistent with NZBORA. For
example, even where the Attorney-General informs the Executive, as well as
the rest of Parliament, of a proposed bill’s inconsistency with the NZBORA,*
the Executive can still pursue laws, without hindrance or penalty, that it

knows are in breach of NZBORA.3°

With NZBORA being so weak and so easily changed and without any explicit

25 New Zealand Bill of Rights Act 1990.

26 New Zealand Bill of Rights Act 1990, preamble.

27 Geoffrey Palmer and Andrew Butler “A Constitution for Aotearoa New Zealand” (Victoria University Press,

Wellington, 2016) at 163.

28 Geoffrey Palmer and Andrew Butler “A Constitution for Aotearoa New Zealand” (Victoria University Press,

Wellington, 2016) at 162.

29 New Zealand Bill of Rights Act 1990, s 7.

30 Geoffrey Palmer and Andrew Butler “A Constitution for Aotearoa New Zealand” (Victoria University Press,

Wellington, 2016) at 163.



PREJUDICE

35.

RELIEF

36.

10

support for the Tiriti-guaranteed rights of Maori, Aotearoa New Zealand

does nothing to protect the text or principles of Te Tiriti.

The Claimant says that the Crown’s actions and omissions as outlined above

in this ASOC have resulted, and will continue to result, in significant and

irreversible prejudice to the Claimant, as well as other Maori. Such prejudice

includes, but is not limited to:

a.

The undermining of mana and tino rangatiratanga;

The failure to work with and treat Maori as an equal partner under

Te Tiriti;

Diminishment of the mana of He Whakaputanga and te Tiriti;

The denial of and failure to adequately protect Maori rights
guaranteed to them under Te Tiriti, domestic law, and international

law;

The failure to provide a binding system of remedy for Tiriti breaches;

The erosion of everything already built on and recognised by te Tiriti

o Waitangi and its principles; and

Such other prejudicial impacts suffered by the claimant as will be

further developed through claimant and technical evidence.

The Claimant seeks recommendations that the Crown provides:

Full and unconditional recognition and implementation of He
Whakaputanga and Te Tiriti o Waitangi within New Zealand’s

constitutional arrangements;

Adequate protection for Maori rights, including voting rights;

A binding forum where the Crown can be held to account for



11

breaches of Te Tiriti;

d. Prioritisation of the implementation of UNDRIP, including the full
and proper development of the Declaration plan and monitoring

mechanisms, in equal partnership with Maori; and

e. Any other recommendations the Tribunal sees fit.

37. Where appropriate, the Claimant will expand on relief as research and

evidence develop and inquiry matters progress.

LEAVE TO AMEND CLAIM

38. Counsel and the Claimant seek leave to further particularise this ASOC as
appropriate as more research and evidence comes to light and pursuant to

the Treaty of Waitangi Act 1975.3!

Dated at Wellington this 18" day of December 2024
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RMA Soriano, HT G FouI;igter, #d C B Fellowes
Counsel for the Claimant g

This AMENDED STATEMENT OF CLAIM is filed by R M A Soriano, Solicitor, of
Mahony Horner Lawyers, Counsel for the Claimant. The address for service for the

Claimant is Level 9, 3-11 Hunter Street, Wellington, 6011.

Documents for service on the Claimant can be left at that address or may be:
(i) Posted to the Solicitor at PO BOX 24515, Wellington; or

(ii) Transmitted to the Solicitor by email at: rox.soriano@mhlaw.co.nz

31 Treaty of Waitangi Act 1975, s 6.
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