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Introduction

The Wai 2214 claim was filed by Margaret Mutu for and on behalf of Te
Rlnanga-a-lwi o Ngati Kahu Charitable Trust and for the benefit of the

members of Ngati Kahu iwi.

The original claim was registered with the Waitangi Tribunal on 18 August
2008 and comprises both historical and contemporary allegations against
the Crown for breaches of their Te Tiriti duties to Ngati Kahu which have

prejudicially affected Ngati Kahu.

By this amended statement of claim the Wai 2214 seek to further
particularise their historical and contemporary claim issues for

consideration as part of the Wai 3330 Constitutional Inquiry.

Of utmost importance to Ngati Kahu is the recognition and preservation
of their Ngati Kahu identity as self-determined by them in accordance
with their own tikanga. Any inquiry into the constitutional framework of
Aotearoa, including the right to self-government and the electoral system
must recognise, promote and preserve Ngati Kahu fundamental rights of
tino rangatiratanga and self-determination in accordance with their own

tikanga.

Eligibility

5.

The Claimant is Maori and meets the requirements for bringing a claim as

set out in section 6 of the Treaty of Waitangi Act 1975 (“the Act”).

The Waitangi Tribunal is requested pursuant to the provisions of the Act
to inquire into this claim and to report on the causes of action and

recommendations sought.

The claim consists of issues of national significance to Maori and will
include evidence from experts of Ngati Kahu who have been intimately

involved in this area throughout their careers.

Ngati Kahu

8.

The core rohe of Ngati Kahu, in which the hapi and whanau of Ngati Kahu
hold customary interests, is generally shown in Appendix A to the first

Statement of Claim Wai 2214, #1.1.1 dated 18 August 2008. The primary
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Te Tiriti
10.

area of the foreshore and seabed under the mana of Ngati Kahu is shown
in Appendix B to that first Statement of Claim. The areas shown in those
appendices are the core areas of the rohe of Ngati Kahu and do not

represent the entirety of the rohe of Ngati Kahu.

The Claimant does not assert exclusive interests in the above lands.
Rather, the Claimant acknowledges the shared nature of customary
interests along with other hapl and iwi. The Claimant does assert that
since 1840 Ngati Kahu has held customary interests in the waterways, wai,

ngahere, and other resources within their lands.

Without limiting Te Tiriti, the Claimant asserts that the following are
among the principles of Te Tiriti which they say are relevant to the present

claim:

(a)  Partnership;

(b)  Good faith;

(c)  Active Proctection;

(d)  Tino Rangatiratanga;

(e)  Custom;and

(f) Good Governance.

Partnership

11.

12.

Te Tiriti established a relationship between Maori and the Crown akin to
partnership, which includes an obligation to act reasonably and with the

upmost good faith.!

The principle of partnership flows from the ‘essential compact’ born out
of Te Tiriti, being the Crowns right of kawanatanga in exchange for the
guarantee of tino rangatiratanga.? As such, the Crowns kawanatanga is

not an unfettered authority and is qualified by tino rangatiratanga. This

1 New Zealand Maori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 663-664

2 Waitangi Tribunal, Report on the Trans-Pacific Partnership Agreement (“CPTTP
Report”), at pg. 6; Waitangi Tribunal, Hauora: Report on stage one of the Health services
and outcome inquiry, at 27-28.
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13.

requires the acknowledgement of Maori control over their tikanga and to
manage their own affairs in a way that aligns with their customs and

values.?

Partnership imposes a duty on the Crown to engage with Maori on
matters of importance to them.* Partnership is a much stronger concept
than participation and it means at least joint decision-making between
Crown and Maori agencies and groups, as opposed to contribution to, or
participation in, decision making.® The requirement of the Crown to
partner with Maori is heightened where disparities in outcomes exists,®
and partnership should be empowering Maori to design and provide

services for Maori.”

Active Protection

14.

15.

Arising from Te Tiriti partnership, through the exchange of kawanatanga
and rangatiratanga,® the Crown has a duty to actively protect the rights
and interests of Maori under te Tiriti. This protection is not a passive
obligation, rather, the failure to actively protect Maori Treaty rights when
necessary is as much a breach of the Treaty as the active removal of those

rights.®

Active protection requires the Crown to focus specific attention to
inequities experienced by Maori and provide additional resources to
address the cause of those inequities.’? This includes substantive changes
to the structural conditions, such as legislation, policy, and economic

settings that cause inequality and disparities among Maori. !

3 Waitangi Tribunal, T Mai te Rangi ! Report on the Crown and Disproportionate
Reoffending Rates, at 25-26.

4 CPTTP Report, above n 2, at 23.

5 Hauora Report, above n 2, at 78

8 Hauora Report, above n 2, at 28-29 also see: Ti Mai te Rangi !, above n 3, at 62-63.

7 Waitangi Tribunal, The Napier Hospital and Health Services Report, at xxvi - in reference
to the development of health services.

8 Hauora Report at 30; TG Mai te Rangi !, at 26.

% Waitangi Tribunal, Report of the Waitangi Tribunal on the Manukau Claim, at p70; T
Mai te Rangi !, at 22.

10 Hauora Report, above n 2, at 32; Waitangi Tribunal He Paharakeke, He Rito
Whakakikinga Wharuarua (Wai 2915, 2021) (“Oranga Tamariki Report”), at 19.

11 Waitangi Tribunal, Oranga Tamariki Report, above n 10, at 20.



Tino Rangatiratanga
16. The obligation on the Crown to actively protect tino rangatiratanga is not
only codified in Te Tiriti but has been commented on and developed

through a vast range of Treaty jurisprudence.?

17. Tino Rangatiratanga includes, but is not limited to, authority for Maori to

make and enforce law over their people and within their territories.

Custom
18. A further fundamental principle of Te Tiriti is the preservation of Maori
custom including an ongoing distinctive existence as a people albeit

adapting as time passed and the combined society developed.

Good Government
19. Maori are entitled to the benefit of good government. Such good

government should exhibit itself in at least the following ways:

(a) Equal treatments by the law and by all Government agencies
(except to the extent necessary to redress past injustices and the
results of that in which event more favourable treatment is

appropriate).’*

(b)  Conditions that would enable Maori, despite settlement, not only

to survive but to progress because of it;*® and,

(c)  Aninability for the Crown to avoid its obligations by and delegation

of its duties under Te Tiriti.*®

Crown Breaches
20. Without limiting the above, the Claimant further alleges that in breach of
the principles of te Tiriti o Waitangi (“Te Tiriti”) the Crown carries out, or

is responsible for, the following acts and omissions:

12 Waitangi Tribunal, Te Paparahi o Te Raki Stage One Report — He Whakaputanga me Te
Tiriti — The Declaration and the Treaty (Wai 1040, 2014) at xxii.

13 Taiaroa v Minister of Justice (unreported decisions, HC Wellington, CP 99/94,
McGechan J, 29 August 1994) at 69.

1 Waitangi Tribunal, Offender Assessment Policies, (2005), at 13.

15 Waitangi Tribunal, Muriwhenua Fishing Report,(1988), at 194.

16 Waitangi Tribunal, Motunui-Waitara Report (1983), and the Waitangi Tribunal,
Manukau Report, (1985), at 73.



(b)

(d)

(e)

(g)

(h)

(i)

(i)

The failure to provide and guarantee a considered and robust
constitutional framework that adequately includes Te Tiriti and He
Whakaputanga o te Rangatiratanga o Nu Tireni (“He

Whakaputanga”);

The failure to recognise that Ngati Kahu and Maori people generally

have never ceded sovereignty to the Crown;

The reduction of Te Tiriti to mere principles through passing the Act
in reliance on the invalid doctrine of parliamentary supremacy and

the Doctrine of Discovery;

The promotion of Te Tiriti as a treaty of cession and not one of

partnership;’

The failure to recognise or actively protect Ngati Kahu tino

rangatiratanga;

The failure to engage Ngati Kahu and Maori people generally in

joint decision-making in matters that concern both Tiriti partners;

The failure to exercise kawanatanga in the manner it was conceived
of within Te Tiriti, whereby hapl and the Crown would be free to
exercise their own authority provided such exercise did not

impinge upon the rights or territories of others;®

The failure to provide Ngati Kahu the same “Article 3” rights as

provided to Pakeha;

The failure to adequately recognise or provide for the full

autonomy and te Tino Rangatiratanga of Ngati Kahu; and

The creation and implementation of legislation purporting to

extinguish Ngati Kahu customary title to their rohe moana and

17 Matike Mai Aotearoa He Whakaaro Here Whakaumu Mé Aotearoa The Report of
Matike Mai Aotearoa — The Independent Working Group on Constitutional
Transformation (2016) at 62.

18 The Report of Matike Mai Aotearoa, above n 19 at 40.



replacing those rights with a complicated system designed to

further fracture kotahitanga between Maori.

First Cause of Action: Failure to Recognise Tino Rangatiratanga

Allegations

21. The Crown breached the duty of good faith and principle of partnership

by failing to recognise and provide for Ngati Kahu tino rangatiratanga.

22. The Crown further breached the principles of the Treaty by supressing

Ngati Kahu from exercising te tino rangatiratanga.

Particulars

23. Article Two of Te Tiriti guarantees to Ngati Kahu their tino

rangatiratanga.®

24, According to Ngati Kahu, tino rangatiratanga is much broader than the
common translation as ‘Maori sovereignty’ implies. It is the exercise of
paramount and spiritually sanctioned power and authority. This includes
aspects of the English notions of ownership, status, influence, dignity,
respect and sovereignty, and has strong spiritual connotations.?
Rangatiratanga is more than mere chieftainship, it is paramount
authority.?! Despite this, Ngati Kahu have been subjected to the Crown’s

authority in the administration of their lands, people, taonga and order.

25. Since the signing of Te Tiriti the Crown has presumed it holds sovereignty
over Maori and delegated this purported authority to various local and
regional bodies in a manner which denies Maori and Ngati Kahu the right

to Tino Rangatiratanga.

26. The Crown continues to assert Parliamentary sovereignty over Ngati Kahu
and does not recognise their authority to make and regulate law in their

own lands and over their own taonga.

1% Waitangi Tribunal, Te Paparahi o Te Raki, above n 12 at 10.3.3(2), p 512.

20 Margaret Mutu “Constitutional Intentions: The Treaty Texts” in Weeping Waters: The
Treaty of Waitangi and Constitutional Change (Huia Publishers, Wellington, 2010) 13 at
26.

2L At 29.



27.

28.

29.

The Crown has refused to recognise Ngati Kahu authority over their own
lands, subjecting them to the processes of the western Court systems and

the Judiciary.

Ngati Kahu have not been permitted by the Crown to control their own
affairs, set their own rates or administer their own criminal justice system

within their rohe.

The Crown has failed to consult with Ngati Kahu when authorising
international agreements in enters into on behalf of Ngati Kahu or

developing laws it intends to apply to Ngati Kahu.

Second Cause of Action: Failure to Recognise Tikanga

Allegations

30.

The Crown has failed to recognise tikanga, in particular Ngati Kahu

tikanga, as the first law of New Zealand.

31. The Crown has failed to recognise tikanga as active and applicable law in
New Zealand.

Particulars

32. The Crown has failed to adequately recognise tikanga into law and
legislation, reducing its status to a mere consideration as part of a broader
western regime.

33. Without legislation guaranteeing the status of tikanga the doctrine of
Parliamentary Supremacy has operated to overwrite and overrule
tikanga. Consequently, Maori have instead had to rely on the Courts
recognising the ongoing status of tikanga at common law.

34. The Crown has refused to recognise title to land and resources through
tikanga.??

35. Tikanga is not adequately recognised in Parliamentary or Local

Government procedure.

22 See Ngati Apa v Attorney-General [2003] 2 NZLR 661.



36.

The Crown has implemented an electoral system in opposition to tikanga.

Third Cause of Action: Kawanatanga Wrongly Applied and Asserted by the

Crown

Allegations

37.

The Crown has failed to comply with Article 1 and 2 of Te Tiriti, where
Maori would retain tino rangatiratanga and the Crown would exercise
kawanatanga over its own people. Instead, the Crown has wrongly

asserted kawanatanga in lieu of tino rangatiratanga over Maori and Ngati

Kahu.

Particulars

38. Te Tiriti o Waitangi was signed by Maori rangatira and Crown
representatives in 1840.

39. Between 1840 and 1856, the Crown purports that New Zealand was ruled
by a Governor who was appointed by Britain, and also presided over the
Executive Council 3

40. On or about 1853, settlers held the first parliamentary election.?*

41. Parliament was established in New Zealand on or about 1854, where 37
parliamentarians were sworn and pledged allegiance to the Crown.?

42. Up until the 1890s, political parties did exist and parliament was
comprised of individual members.?®

43, On or about 1891, saw the formation of New Zealand’s first political party,
with more forming over the next few decades.”’

44, On or about the 1980s to the present, parliament shifted to the Mixed

Members Proportional representation electoral system.?

23 New Zealand Parliament (accessed 18 April 2024) https://www.parliament.nz/en/visit-
and-learn/history-and-buildings/quick-history/ .

24 |bid.
2 |bid.
%6 |bid.
27 |bid.
28 |bid.
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45.

46.

47.

48.

49.

50.

The Crown continues to wrongly presume Parliamentary sovereignty over
Ngati Kahu through kawanatanga, despite Maori never ceding their

sovereignty.?®

The Crown established its government in New Zealand without giving due

course to tino rangatiratanga under Article 2 of Te Tiriti.

The Crown imposed its electoral system on Ngati Kahu and Maori

generally, in breach of Articles 1 and 2.

Flowing from this, the Crown has assumed authority to enact regulations,
rules, policies, and legislation over Ngati Kahu without their mana,

consultation or consent.

Kawanatanga does not adequately provide for or respect Maori values
such as; mana, tapu, rangatiratanga, kaitiakitanga, manaakitanga,

whanaungatanga, or whakapapa.*®®

Kawanatanga does not adequately consider, respect, or acknowledge the

tino rangatiratanga of hapi.!

Fourth Cause of Action: Failure to Recognise Ngati Kahu Kaitiakitanga

Allegations

51.

The Crown has failed to respect and recognise the kaitiakitanga of Ngati
Kahu as an expression of their tino rangatiratanga, over their own taonga,

whenua, awa, moana, and taiao.

Particulars

52.

53.

The Crown has not recognised or acknowledged kaitiakitanga in regard to
its polices or practices in regard to Ngati Kahu taonga, whenua, awa,

moana, and taiao.

Without Ngati Kahu consent or consultation, the Crown has enacted

legislation that detrimentally affects Ngati Kahu kaitiakitanga, including:

2% Wai 1040, The Report on Stage 1 of the Te Paparahi o Te Raki Inquiry, at xxii.
30 Wai 3300, #4.1.1 at 70.
31 Wai 3300, #4.1.1 at 71.



(a) Foreshore and Seabed Act 2004;

(b) The Resource Management Act 1991,

(c) The Marine and Coastal Area (Takutai Moana) Act 2011,

(d) Climate Change Response Act 2002; and

(e) Environment Act 1986; and more.

Fifth Cause of Action: The Crown Has Failed to Properly Acknowledge and

Recognise He Whakaputanga o Nu Tireni

Allegations

54, The Crown has failed to recognise and acknowledge He Whakaputanga in

it’s constitutional arrangements with Ngati Kahu or Maori generally.

55. He Whakaputanga is the precursor to Te Tiriti o Waitangi that was signed
in 1840.32 However, the Crown has not formally recognised He
Whakaputanga as an inherent component of New Zealand’s foundational

constitutional make-up.

Particulars

56. On or about 1835, 34 rangatira signed He Whakaputanga o te
Rangatiratanga o Nu Tireni (known in English as the Declaration of

Independence of the United Tribes of New Zealand).*

57. He Whakaputanga asserted that sovereign power and authority in the
land resided with Te Whakaminenga, the Confederation of United Tribes,

and that no foreigners could make laws.3*

32 Wai 3300, #4.1.1 at 69.

33 New Zealand History (accessed 18 April 2024) https://nzhistory.govt.nz/parliaments-
first-sitting-in-
Auckland#:~:text=24%20May%201854&text=I1t%20started%20with%20a%20bang,for%2
0the%20next%2010%20years.

34 Ibid.
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https://nzhistory.govt.nz/parliaments-first-sitting-in-Auckland#:~:text=24%20May%201854&text=It%20started%20with%20a%20bang,for%20the%20next%2010%20years
https://nzhistory.govt.nz/parliaments-first-sitting-in-Auckland#:~:text=24%20May%201854&text=It%20started%20with%20a%20bang,for%20the%20next%2010%20years
https://nzhistory.govt.nz/parliaments-first-sitting-in-Auckland#:~:text=24%20May%201854&text=It%20started%20with%20a%20bang,for%20the%20next%2010%20years

58. The rangatira who signed He Whakaputanga did so to assert their
sovereignty over their territories, and as a result confirming that their
mana was retained and could never be lost.?®

59. Despite this, the Crown continued to presume a conjectural authority
over Maori that was and continues to be contrary to He Whakaputanga
and in breach of the articles of Te Tiriti.

60. Furthermore, the Crown has not incorporated, recognised, or adequately
acknowledged He Whakaputanga in its legislation, policy, practices, rules
or regulations, or constitutional instruments.

Prejudice

61. As a consequence of the Crown’s breaches as set out in this Statement of

Claim Ngati Kahu has suffered and continues to suffer serious prejudicial

effects including:

(a) The damage and undermining of the spiritual wellbeing of Ngati

Kahu hapi and whanau and individuals;

(b)  The diminishment of mana and rangatiratanga and a consequential

loss of economic, cultural and political autonomy;

(c)  The loss of or damage to the complex customary systems of law

and authority under tikanga;

(d) The loss of Ngati Kahu kaitiakitanga over their taonga, and

property;

(e)  The disintegration and decay of Ngati Kahu chiefly and hapi

authority;

(f)  The loss of knowledge of, or vastly reduced practice of, customary

religious practices and tikanga;

(g) The impairment of, or damage to, the spirit, wairua, mana and ihi

of Ngati Kahu and its members.

3 Wai 3300, #4.1.1 at 68-69.
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Relief

62. The Claimant therefore requests the Waitangi Tribunal to seek to help

remove and diminish the prejudice suffered by making findings that the

Crown has breached the principles of the Treaty of Waitangi as set out in

this Statement of Claim and recommendations seeking:

(a)

(b)

(c)

(d)

(g)

(h)

That the claim is well founded;

The full restoration and acknowledgment of the mana of Ngati

Kahu over their customary lands;

The full restoration and acknowledgment of the mana of te Tiriti o

Waitangi;

The full restoration and acknowledgment of the mana of He

Whakaputanga;

That the Crown immediately engage the iwi, hapi and whanau of
Ngati Kahu and all other tangata Maori of Aotearoa as partners in
constitutional reform to create a new constitutional framework

which upholds the hapi rangatiratanga guaranteed by Te Tiriti.

An immediate apology on behalf of the Crown and its agents;

Full costs to the Claimant and Ngati Kahu for the preparation and
presentation of their claims and for the settlement of any redress;

and,

Any such relief as the Tribunal deems appropriate.

Dated at Auckland, this 18" day of April 2024

C Panoho-Navaja / Neuton Lambert

Counsel for the Claimant
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This document is filed by Coral Panoho-Navaja or Neuton Lambert, solicitor for
the Claimant.

The address for service of the Claimant is at the offices of Wackrow Panoho &
Associates, Level 5, 50 Kitchener Street, Auckland 1010. Documents for service on
the above-named appellant may be left at this address for service or may be:

(a) Posted to the solicitor at PO Box 461, Shortland Street, Auckland 1140; or

(b) Transmitted to the solicitor by email to coral@wpalawyers.co.nz or
neuton@wpalawyers.co.nz
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