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MAY IT PLEASE THE TRIBUNAL
Introduction

1. These joint submissions are filed by counsel on behalf of the following
claimants participating in the Wai 3300: Tomokia nga tatau o Matangireia —

Constitutional Kaupapa Inquiry (“Inquiry”):
a. Bryce Peda-Aldridge for and on behalf of Nga Hapi o Whangaroa,
Te Whanau 0 Rataroa, Ngati Pakahi, Ngati Uru and Te Tahawai

hapl (Wai 2377);

b. Te Urunga Aroha Evelyn Kereopa for and on behalf of herself, and

members of Te lhingarangi, a hapi of Maniapoto (Wai 762);

c. Malcolm Kingi for and on behalf of himself, his whanau and Ngai
Tahu o Mohaka Waikare (Wai 2894);

d. lan John Mitchell for and on behalf of himself, his whanau and Ngati

Hineira and Te Uri Taniwha hapt, and Ngapuhi iwi (Wai 1716);

e. Violet Eva Walker on behalf of herself, her whanau and Ngati Rangi
o Waiapu ki Tawhiti and Ngati Kahu ki Whangaroa (Wai 2382);

f. Ryshell Griggs on behalf of herself and her whanau (Wai 3131);

g. Jason Koia, for and on behalf of himself, his whanau and Ruawaipu
iwi (Wai 1862); and

h. Maria Knight for and on behalf of the late Roger Tichborne and Nga
Hapd o Tokomaru Akau (Wai 2604).

(together, the “claimants”)



BACKGROUND

2. In Memorandum-Directions dated 20 August 2025, the Presiding Officer,
Chief Judge Dr C L Fox, set out a proposed research programme and
broader plan for the Inquiry." This included the following three research

reports:?

a. Report 1: Review and assess parliamentary sovereignty,

parliamentary practices, and constitutional convention.

b. Report 2: Review of the statutes associated with each inquiry theme
to identify how those statutes, if at all, reference the Treaty of

Waitangi, or how these laws provide for Maori.

c. Report 3: Review of electoral system from 1853 to present day, to

assess structure, representation, and provisions for Maori.

(“proposed research programme”)

3. The Presiding Officer noted that Tribunal staff will also prepare a list of
material relevant to the themes of the inquiry, and invited parties to identify
any material considered relevant for inclusion and the theme or themes the
material relates to.3 Parties were to file submissions on any further research
matters by 13 November 2025,% through which further research may be
added.®

4, These joint submissions outline the further matters the claimants consider
should be investigated as part of the Tribunal's proposed research
programme. In short, the claimants submit that while everything presently
addressed in the proposed research programme is relevant, its current
scope is insufficient to address the matters set out in the claimants’

statements of claim.

Wai 3300, #2.6.63.

Wai 3300, #2.6.63 at [5].
Wai 3300, #2.6.63 at [6].
Wai 3300, #2.6.63 at [7].
Wai 3300, #2.6.75 at [60].

a A W N =



Accordingly, a more fulsome research programme that squarely confronts

the claimants’ interests should be commissioned to enable the Tribunal to

fully investigate and adjudicate their contentions. In order to do so, the

claimants humbly request that in addition to the three reports set out as part

of the proposed research programme above, the following also be included:

A literary review of relevant research reports, tangata whenua
evidence, submissions, Waitangi Tribunal deliberations and
findings across all inquiries since 1975, as well as texts and other

commentaries both historical and political in relation to:

Maori not consenting to a cession of sovereignty;

the Crown’s use of force (and fear of force) to oppress

Maori into submission to Crown sovereignty; and

the Crown’s regime instituting oppressive practices,
including germ warfare, financial penalties and cultural

suppression to acquire de facto sovereignty.

(the “literary review”)

A research report that examines the additional steps taken by the
Crown in addition to the events of 1840, such as the signing of te
Tiriti 0 Waitangi (“te Tiriti”), the issuance of Hobson’s
proclamations and the publication of Hobson’s proclamations in the
London Gazette, to edify the Crown’s assumption of sovereignty
(“edification report”). This would interrogate the true legal basis

for the Crown’s assumption of sovereignty.

A research report that is focused on the Crown’s overarching
approach to the acquisition of sovereignty in Aotearoa; the cession
treaty being just a part thereof, and which approach included the

following procedures:

Captain James Cook’s “discovery” of Aotearoa in 1769;



ii. the Crown’s intent with and support for Hongi Hika;

iii. the Crown’s intent with the drafting of He Whakaputanga

and te Tiriti;
iv. application of the settlement doctrine; and
V. application of the doctrine of incontrovertibility.

(“Standard Operating Procedure report” or “SOP
report”)

6. The literary review, the edification report and the SOP report (together, the
‘proposed research”) are integral to the Inquiry’s kaupapa, and are unlikely
to fall within the ambit of any other inquiries. The Tribunal has itself recently
acknowledged that “we can commission research on the topics of
parliamentary sovereignty, parliamentary practices, and constitutional
convention”.® The claimants endorse this statement and urge the Tribunal to
do so fully by addressing the full extent and context surrounding Aotearoa’s

constitutional arrangements.

7. In the event that the Tribunal is either unwilling or unable to commission the
proposed research, the Tribunal's support for and/or endorsement thereof
nevertheless would allow Legal Aid Services to grant legal aid for the
purposes of commissioning the proposed research. Project briefs for further
consideration of the proposed research can be made available to the

Tribunal if required.

LITERARY REVIEW

8. As was hinted at in the joint memorandum of counsel dated 18 September
2025,” the claimants assert that the Crown’s assumption of sovereignty is

illegal because it:

6 Wai 3300, #2.6.75 at [59].
7 Wai 3300, #3.2.295.



a. lacked Maori consent to a cession of sovereignty via te Tiriti;

b. featured an extreme form of militarism used by the Crown; and

c. was the result of the Crown weakening Maori resolve through

oppressive practices.

It is uncontroversial to state that te Tiriti did not constitute a cession of
sovereignty. The Tribunal itself has made findings to this effect in The Report
on Stage 1 of the Te Paparahi o Te Raki Inquiry, stating that the rangatira
who signed te Tiriti in February 1840 did not cede their sovereignty to
Britain.® The claimants emphasise that the same finding is equally applicable
across Aotearoa, and that a literary review concerning the circumstances
surrounding the signing of te Tiriti elsewhere around the country, and of

those who didn’t sign, should be undertaken.

A lack of Maori consent

10.

It was an imperative for the Crown that Maori consent to the Crown’s
assumption of sovereignty. The first recorded requirement in this regard is
attributed to Sir James Stephen, Permanent Under-Secretary of State for
the Colonies from 1836 to 1847, in a draft set of instructions he is said to
have written for Hobson in December of 1838 or January of 1839.° According
to the Te Paparahi 6 Te Raki Tribunal, Normanby’s instructions are “the key
statement of British intentions in New Zealand prior to the signing of te Tiriti,

..>.1% The consent requirement was reconfirmed in Normanby’s instructions
to Hobson dated 14 August 1839."" The Lords Commissioners of Her

Majesty’s Treasury also placed a consent requirement on Hobson. A cession

8 Waitangi Tribunal, He Whakaputanga me te Tiriti The Declaration and the Treaty: The
Report on Stage 1 of the Te Paparahi o Te Raki Inquiry, (Wai 1040, 2014), at 529.

9 Consular instructions, second draft, 8 March 1839, CO 209/4: 221 at 226-7; cited in the
Brief of Evidence of Dr P G McHugh, Wai 1040, #A21, at 57. The historian Donald
Loveridge maintained that Stephen penned the draft instructions at some point during
the indicated period of time—see Brief of Evidence of Dr Donald Loveridge, Wai 1040,
#A18, at 140.

10 Waitangi Tribunal, He Whakaputanga me te Tiriti The Declaration and the Treaty: The
Report on Stage 1 of the Te Paparahi o Te Raki Inquiry, (Wai 1040, 2014), at 315.

" The Marquis of Normanby to Captain Hobson, 14 August 1839, BPP, 1840, vol 33 [560],
at 37-38.



11.

12.

treaty with Maori was necessary and this would have to be “obtained by

amicable negotiation with, and free concurrence of, the native chiefs”.'?

Crown witness Dr McHugh considered that the Crown was and is able to
assert that sovereignty was transferred by 1840’s end because by that time,
Hobson had discharged his office as Lieutenant-Governor in relation to the
requirements placed upon him for the acquisition of sovereignty including, in
particular, the compilation of sufficient consent from rangatira to the cession
of sovereignty.'® Notably, when explaining the issuance of his May 1840
proclamations to Lord Russell, Hobson claimed to have acquired the
“universal adherence of the native chiefs to the Treaty of Waitangi”.'
Hobson’s assertion in this regard is highly questionable and warrants

investigation.

A number of northern rangatira did not sign te Tiriti 6 Waitangi, including

Tareha of Ngati Rehia.' Hemi Kepa Tipe, Hare Hongi Hika and Paora

16

Ururoa of Whangaroa did not sign either,’® although they had signed He

Whakaputanga.'” There is evidence as well of hapl and rangatira
approaching Hobson to withdraw their signatures from the agreement.'®

Orange writes in relation to the northern signings:'®

Support had not been unanimous. Two major chiefs refused to sign,
another returned a gift of money and others attempted to withdraw their
commitment to the agreement. According to one account, just as
Hobson was about to depart from Hokianga, he received a letter signed
by a chief and fifty of his tribe, asking that they be disassociated from
the treaty and stating that they were not prepared to acknowledge the

Queen.

12 Letter of 22 June 1839 from GL Pennington to Stephen: BPP 1840 [238] pp 33-34
No.11, cited in the Brief of Evidence of Donald Loveridge, Wai 1040, #A18, at 150.

13 Hearing Week 4 Transcript, Wai 1040, #4.1.4, page 544.

14 Hobson to Russell, 25 May 1840, CO 209/6: 146 at 150, cited in the Brief of Evidence of
Paul McHugh, Wai 1040, #A21, paragraph 128.

15 Opening Submissions on Behalf of Wai 492 and Wai 1341, (8 June 2015), Wai 1040,
#3.3.133, paragraph 10.

16 Te Uira Associates, Oral and Traditional History Report for Te Rohe o Whangaroa, Wai
1040, #E32, page 164.

17 Te Uira Associates, Oral and Traditional History Report for Te Rohe o Whangaroa, Wai
1040, #E32, page 159.

18 Waitangi Tribunal, He Whakaputanga me te Tiriti The Declaration and the Treaty: The
Report on Stage 1 of the Te Paparahi o Te Raki Inquiry, (Wai 1040, 2014) page 364.

19 Orange, The Treaty of Waitangi, (Bridget Williams Books, Wellington, 1987) pages 65-
66.



13.

14.

15.

Elsewhere around the country, a number of important rangatira did not sign
te Tiriti 6 Waitangi including Te Wherowhero of the Waikato. Although the
future Maori king had signed the Declaration of Independence on 22 July
18309, just six months before te Tiriti 6 Waitangi was offered for signature,?°

Te Wherowhero refused to sign te Tiriti 6 Waitangi.

There is record of numerous other parties not signing te Tiriti 6 Waitangi.
According to Palmer, some rangatira did not sign because of suspicions of
British motives. Some feared that te Tiriti 6 Waitangi may lead to loss of land
and some were sceptical of the British ability to deal with tribal conflicts.
Others were worried about a loss of status in relation to the Queen and were
reassured on the point. Bishop Pompallier and certain Pakeha were thought
to be opposed to te Tiriti 6 Waitangi and to have exerted influence
accordingly.?’ Hobson was concerned enough about their suggestions that
land would be taken from Maori and their customs abolished that he issued
a circular letter in Maori that denied those suggestions and repeated
assurances he had given at Waitangi and Hokianga that he would “ever
strive to assure unto them the customs and all the possessions belonging to

the Maori”.??

Prior to the arrival of the Crown, nga hapi o Ngati Tiawharetoa exercised
their mana, tino rangatiratanga and kaitiakitanga with respect to their people,
land, waters, resources and other taonga. They were governed by and
operated according to their tikanga (laws) and traditions.?®* Ngati TGwharetoa
has never agreed to cede their sovereignty to the Crown.?* Te Heuheu
Takino Il was vehemently opposed to the signing of Te Tiriti o Waitangi, and

he renounced the Treaty before the Crown’s representative in Rotorua.?®

20 Palmer, The Treaty of Waitangi in New Zealand’s Law and Constitution, (Victoria
University Press, Wellington, 2008) page 41.

21 Palmer, The Treaty of Waitangi in New Zealand’s Law and Constitution, , (Victoria
University Press, Wellington, 2008) page 54.

22 T. Lindsay Buick, The Treaty of Waitangi: How New Zealand Became a British Colony,
2nd edition, New Plymouth, Thomas Avery and Sons Limited, 1933, page 191, as cited in
Palmer, The Treaty of Waitangi in New Zealand’s Law and Constitution, (Victoria
University Press, Wellington, 2008) page 54.

23 Ngati Tawharetoa Second Amended Statement of Claim (24 October 2013) Wai 898,
#1.2.117(a), paragraph 11.

24 Ngéti Tawharetoa Second Amended Statement of Claim (24 October 2013) Wai 898,
#1.2.117(a), paragraph 12.

25 Paranapa Otimi et al, Te Taumarumarutanga o Ngati Tdwharetoa, Traditional and Oral
History Report (2006), pages 277-279; as referenced in Ngati Tawharetoa Second
Amended Statement of Claim (24 October 2013) Wai 898, #1.2.117(a), paragraph 13.



16.

17.

18.

Chiefs of the Manukau Harbour refused to sign.?® Many Te Arawa rangatira
refused to sign te Tiriti.?” Tapaea of Ngai Te Rangi and Te Kani a Takirau of
the East Coast did not sign.?® The paramount chief of the South Island,
Tdhawaiki, had refused to sign an alternative treaty document proposed by
Governor Gipps in Sydney in January but did sign te Tiriti 6 Waitangi on

Ruapuke Island in June.?® No Tahoe rangatira signed te Tiriti 6 Waitangi.

We note that there were no signings in South Taranaki where Maori
remembered the HMS Alligator's criminal bombardment. In fact, there were
no signings in the expansive region that runs from Kawhia Harbour south to
Whanganui.>° Dr O’'Malley gave evidence that a relatively small number of
Ngati Maniapoto rangatira signed te Tiriti 0 Waitangi, which was perhaps
attributable to the failure to take copies of the agreement to any of the inland

settlements.?’

Dr O’Malley notes that Ngati Maniapoto were quite poorly
represented among the signatories, while it is not apparent that any Ngati
Raukawa signed Te Tiriti in Waikato. On the east coast from Poverty Bay

south to Cape Palliser, there were just 3 signings in the entire region.3?

We note that almost half of the total number of signings occurred in the
region from Auckland north to Cape Reinga, with 216 of those signatures

being penned within the relatively confined areas of Waitangi, Waimate,

26 QOrange, The Treaty of Waitangi, (Bridget Wiliams Books, Wellington, 1987) pages 68.

27 Orange, The Treaty of Waitangi, (Bridget Williams Books, Wellington, 1987) pages 76.

28 QOrange, The Treaty of Waitangi, (Bridget Williams Books, Wellington, 1987), pages 72.

29 He then immediately presented Bunbury with a memorandum concerning the
registration of a ship being built for him and request of guarantee, written in English, of
his and his tribe’s ownership of the island — Claudia Orange, The Treaty of Waitangi,
(Bridget Williams Books, Wellington, 1987) page 79. Bunbury spells the chief’'s name
“Tooiaki” and gives his nickname as “Bloody Jack”. He apparently appeared in the full
dress staff uniform of a British aide-de-camp. Letter from Major Bunbury to Captain
Hobson, 28 June 1840, enclosed in the Despatch from Governor-Hobson to the
Secretary of State for the Colonies, 15 October 1840 — Copies or Extracts of
Correspondence Relative to New Zealand, 1841, 311 Vol. XVI, British Parliamentary
Papers, page 107. As cited in Palmer, The Treaty of Waitangi in New Zealand’s Law
and Constitution, (Victoria University Press, Wellington, 2008) page 55.

30 Waitangi Tribunal, He Whakaputanga me te Tiriti The Declaration and the Treaty: The
Report on Stage 1 of the Te Paparahi o Te Raki Inquiry, (Wai 1040, 2014) Signing
locations of the Treaty of Waitangi, page 388.

31 Hearing Week 7 Transcript, Wai 898, #4.1.12, page 792.

32 Waitangi Tribunal, He Whakaputanga me te Tiriti The Declaration and the Treaty: The
Report on Stage 1 of the Te Paparahi o Te Raki Inquiry, (Wai 1040, 2014), Signing
locations of the Treaty of Waitangi, page 388.



19.

20.

21.

Hokianga, the Bay of Islands and Kaitaia (“the Northland signatories”).®® The
second largest iwi in New Zealand are the Ngati Porou people of the East
Coast. Their traditional rohe extends from Tdranga-nui-a-Kiwa north to
Potikirua. We compare their 16 signatories®* with the 216 signatures of
mainly Ngapuhi rangatira and readily infer that numerous Ngati Porou
rangatira did not sign. We would venture to state the same thing in relation
to the comparatively numerous Waikato-Tainui rangatira, who, guided
perhaps by Te Wherowhero’s determined refusal to consent, also withheld

their consent.

The other feature regarding the 216 Northland signatories is that with the
cession finding of Te Paparahi o Te Raki Tribunal in 2014, almost half of the
signatories to te Tiriti 06 Waitangi did not cede sovereignty. Even by Hobson’s
arbitrary and questionable standards, the minimum threshold for consent

was not met.

There were no signings of te Tiriti 8 Waitangi in the Mokai-Patea region. The
brothers Wi Te Ota and Rawiri Paturoa are Ngati Hauiti and Ngati Hinemanu.
They signed te Tiriti © Waitangi “somewhere in the Manawatu district” on 26
May 1840 in the presence of Henry Williams.®® There is no evidence that
there was consultation with inland Mokai-Patea Maori before they signed.

The great majority of Mokai-Patea rangatira did not sign te Tiriti 0 Waitang

In light of the number of rangatira who did not consent to the cession of
sovereignty, we submit that Sir James Stephen’s apprehension that “the
assent of the preponderating majority of the Chiefs is binding on the
Dissentient minority” was misplaced.®® It is moreso the case that a

“Dissentient” majority did not sign te Tiriti 6 Waitangi, especially since

Stephen could not include the northern signatory rangatira in his

33 Waitangi Tribunal, He Whakaputanga me te Tiriti The Declaration and the Treaty: The
Report on Stage 1 of the Te Paparahi o Te Raki Inquiry, (Wai 1040, 2014), Signing
locations of the Treaty of Waitangi, page 388.

34 Waitangi Tribunal, He Whakaputanga me te Tiriti The Declaration and the Treaty: The
Report on Stage 1 of the Te Paparahi o Te Raki Inquiry, (Wai 1040, 2014), Signing
locations of the Treaty of Waitangi, page 388. We have not included those who signed
at Tdranga (Gisborne) because of the likelihood that the Turanga signatories belonged
to other iwi such as Ngai Tamanuhiri, Rongowhakaata, Te Aitanga a Mahaki, Te
Whanau & Kai and Te Aitanga & Hauiti.

35 stirling, B., Muaiipoko Customary Interests, Wai 2200, #A182, at 107.

36 Stephen to Hope, cypher, 19 May 1843, CO 209/16: 454r, cited in the Brief of Evidence
of Dr P G McHugh, Wai 1040, #A21, paragraph 138.
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“preponderating maijority”, who did not ceded sovereignty according to Te
Paparahi 6 Te Raki Tribunal.®” However, the real issue for the Claimants is
that the office discharge thesis renders nugatory the inaccuracy of Hobson’s
assertion as to the level of consent acquired. The Crown’s failure with regard
to achieving “universal adherence” does not matter because Hobson
deemed himself to have discharged his office on the basis of the signatures
that were secured. Given the flaws that beset the process that is said to have
warranted the Crown’s assumption of sovereignty in 1840, it is submitted
that the aforesaid assumption was committed in breach of the Treaty

principles of partnership, good faith and active protection.

Militarism and oppressive practices

22.

Furthermore, there is a body of case law which enunciates a test to
determine the legality of a revolutionary government such as that which
assumed sovereignty in Aotearoa in 1840. According to this approach,
legality is determined with reference to considerations of morality and justice
in addition to effectiveness. The Courts in Ghana,®® Pakistan,?® the
Seychelles,*® Grenada,*' and Fiji*? have adopted various formulations of this
test for legality. In the case of Mitchell v Director of Public Prosecutions, the

test for legality was set out in the judgment of Haynes P:#3

... | would hold that for a revolutionary government to achieve de jure
status, that is, to become internally a legal and legitimate Government,
the following conditions should exist: (a) the revolution was successful,
in that the Government was firmly established administratively, there
being no other rival one; (b) its rule was effective, in that the people by
and large were behaving in conformity with and obeying its mandates;
(c) such conformity and obedience was due to popular acceptance and

support and was not mere tacit submission to coercion or fear of force;

37 It being found by the Te Paparahi o Te Raki Tribunal in its cession finding that northern
signatory Rangatira did not cede their sovereignty—see Waitangi Tribunal, He
Whakaputanga me te Tiriti The Declaration and the Treaty: The Report on Stage 1 of
the Te Paparahi o Te Raki Inquiry, (Wai 1040, 2014), at 529.

38 Sallah v Attorney-General of Ghana (Constitution Case No.8 1972). This case was one
of the first rejections of the Kelsenite principles outside of Pakistan.

39 Jilani v Government of the Punjab [1972] PLD 139 (SC Pakistan) (unreported); Bhutto v
Chief of Army Staff [1977] PLD 657 (SC Pakistan).

40 Vallabhaji v Controller of Taxes (1981) 7 CLB 1249 (CA Seychelles).

41 Mitchell v Director of Public Prosecutions (1986) LRC (Const) 35 (CA Grenada).

42 Republic of Fiji v Prasad [2001] 2 LRC 743 (CA Fiji).

43 Mitchell v Director of Public Prosecutions (1986) LRC (Const) 35 (CA Grenada) at 69.

1"



23.

24.

25.

and (d) it must not appear that the regime was oppressive and

undemocratic.

In accordance with the aforementioned test, the claimants’ assertion is that
the Crown’s use of military force in conflicts such as the Northern war, the
outbreak of fighting in Taranaki, the war in the Waikato, the bombardment of
Ngai Te Rangi, the fighting in the Urewera, in the eastern Bay of Plenty,
along the East Coast, in Tiranga, the Hawkes Bay, near Lake Taupo, to
remove Waitaha from Te Ao Marama, during Te Kooti's campaign, for the
arrest of Rua Kenana and elsewhere was used to evince the tacit
submission of Maori to coercion or fear of force. The claimants wish to
present technical and tangata whenua evidence so that findings in this

regard can be made by the Tribunal that would support the illegality claim.

Additionally, the Crown used other forms of oppressive conduct to acquire
sovereignty. The innocuous sounding Native Schools Act 1858 (“1858 Act”)
is one such example. During the Tribunal’'s hearing of the Wananga Capital
Establishment Inquiry (Wai 718), Dr Simon provided evidence concerning

the 1858 Act’s subjugative purpose:**

The Education Ordinance of 1847 first provided for Government funding
of mission schools. The support of mission schools continued via the
Native Schools Act 1858. Dr Simon believed that the Government was
using the schooling of Maori as a means of social control and
assimilation, and for the establishment of British law. She provided as
evidence a report by school inspector Hugh Carleton, who said in 1862
that schools were ‘aiming at a double objective, the civilisation of the

race and the quietening of the country . . ..

Hugh Carleton’s Parliamentary speech about the 1858 Act reveals the

legislation’s oppressive purpose:*°

It fails to civilise the race, because, as before observed, it does not reach

the masses. It fails to keep down the insurrectionary feeling, for it needs

44 Waitangi Tribunal, Wananga Capital Establishment Report (Wai 718), 1999, at 6.

45 Appendices to the Journals of the House of Representatives, 1862 Session I: Being the
2nd session of the 3 Parliament of New Zealand, E4 Native Schools, Reports of
Inspectors, at 18.

12



26.

27.

28.

something more than school-boy’s lessons to reconcile men to the idea
of lost nationality.

The Wananga Capital Establishment Tribunal accepted that Maori schools

were “vehicles of social control”:*®

Others, according to Dr Simon, were motivated by the opportunities that
schools presented as vehicles of social control. She again cited Hugh
Carleton, who asserted that ‘things had now come to pass that it was
necessary to either exterminate the Natives or to civilise them’, as well
as Major Heaphy, who stated that ‘Any expenditure in this direction
would be true economy, as the more Natives were educated the less

would be the future expenditure in police and gaols.

Other educationalists have acknowledged the social control purpose of the
assimilation agenda.*” Professor Ranginui Walker viewed assimilation as a

form of militarism:*8

Beginning with the missionaries, the founding fathers of the new nations
state were therefore committed to the policy of assimilation. To this end,
the missionaries, and later the state, used education as an instrument

of cultural invasion.

In addition to the maladministration of education, other forms of oppressive
conduct were utilised by the Crown to acquire sovereignty, such as, inter
alia, the wholesale dismantling of the Maori economy, the negligent failure
to prevent the spread of European diseases, political marginalisation from
central and local government, the suppression of tikanga Maori, the
undermining of hapl and iwi leadership, the constraining of Maori resource
management, the devastation of mahinga kai, the failure to support
paremata and komiti Maori and the perennial failure to address M3aori health
disparities. In an ideal hearing, the claimants would wish for the literary
review to evidence these forms of oppressive conduct across the years from

1840 to 2025 in order to make out their claim of illegality.

46 Waitangi Tribunal, Wananga Capital Establishment Report (Wai 718), 1999, at 6.

47 Openshaw, Lee and Lee, Challenging the Myths: Rethinking New Zealand’s Educational
History, The Dunmore Press: Palmerston North 1993, at 40.

48 Walker, Ranginui. Ka Whawhai Tonu Matou: Struggle Without End, 1990, at 145.

13



EDIFICATION REPORT

29.

30.

31.

As was prefaced above, the claimants also consider it would be useful to
commission the preparation of a report focused on establishing the precise
legal basis upon which the Crown can claim sovereignty over Aotearoa — the
edification report. While the Crown’s case in earlier Tribunal inquiries*® has
been that sovereignty was acquired by the Crown by 1840’s end, closer
historical analysis indicates that numerous additional steps were taken after
the signing of te Tiriti that established the Crown’s powers in Aotearoa. This
undermines the notion that the signing of te Tiriti in 1840 represents the

Crown’s assumption of legitimate sovereignty.

Although te Tiriti was signed by a number of rangatira at Waitangi on 6
February, 1840, it was not until 21 May of that year that William Hobson
asserted that the “full sovereignty” of the “Northern Island” of New Zealand
was vested in Her Majesty Queen Victoria on the basis of the cession
treaty.5° In thehis proclamation, Hobson asserted on the basis of discovery
that the “full sovereignty” of the “Middle Island”®' and “Stewart’s Island” was

vested in Her Majesty Queen Victoria.*?

Despite Hobson’s proclamations, there is considerable evidence to
suggesting that the Crown assumption of sovereignty was not effective at
1840. In fact, even in 1847 it was noted that the Crown was “unable in the
remote districts...to enforce the law”.5® This continued for decades, as during

the passing of the Maori Representation Act 1867 it was stated that all efforts

49 Closing Submissions of the Crown on Constitutional Issues (Topic 1), Wai 898,
#3.4.312, at [6], [31].

50 Hobson to Russell, 25 May 1840, CO 209/6: 156 (North Island) and 158 (South and
Stewart Islands); CO 209/7: 61 and 62, cited in P McHugh “The most decorous veil
which legal ingenuity can weave’: The British Annexation of New Zealand (1840)” 300—
320 at 316 in KL Grotke and MJ Prutsch (eds.) Constitutionalism, Legitimacy, and
Power: Nineteenth-century Experiences (2014, Oxford University Press, London).

51 The South Island of New Zealand.

52 Hobson to Russell, 25 May 1840, CO 209/6: 156 (North Island) and 158 (South and
Stewart Islands); CO 209/7: 61 and 62, cited in P McHugh “The most decorous veil
which legal ingenuity can weave’: The British Annexation of New Zealand (1840)” 300—
320 at 316 in KL Grotke and MJ Prutsch (eds.) Constitutionalism, Legitimacy, and
Power: Nineteenth-century Experiences (2014, Oxford University Press, London).

53 Native Secretary Nugent to Colonial Secretary, 2 January 1848, cited in V O’Malley,
Northern Crown Purchases, 1840-1865 dated July 2006, Wai 1040, #A6, at 98.
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32.

33.

34.

35.

to govern Maori had failed.®* Instead, the legal basis for the Crown’s claimed

sovereignty developed in a considerably more piecemeal fashion.

For example, Fisher J considered in the seminal 1992 case of Berkett v
Tauranga District Court that the New Zealand Constitution Act 1852 (an
English statute) was the means through which New Zealand’s Parliament

“derived its authority”.>® However, Professor Phillip Joseph stated that:%®

[tlhe English Acts Act 1854, and subsequently the English Laws Act of
1858 and 1908, gave statutory recognition to the inheritance of English
laws as from 14 January 1840, before the signing of the Treaty of
Waitangi on 6 February 1840.

On the other hand, Dr John Wilson is of the opinion that:%’

until the New Zealand Parliament passed the Statute of Westminster
Adoption Actin 1947 -the New Zealand Parliament was not a sovereign
parliament; it did not have the capacity to make all law (such as
legislating extra-territorially), and there were some laws that it could not

unmake.

Furthermore, the Constitution Act 1986 has been described as finally making
New Zealand “responsible for the development of its constitution” by
removing the ability for the British Parliament to do so0.°® However, it was
only through the Imperial Laws Application Act 1988 that a number of
statutes upon which Parliament’s sovereignty is based were incorporated

into New Zealand law.%°

Accordingly, the claimants urge the commission of the edification report,
providing an opportunity to explicitly elucidate the origins of the Crown’s

supposed sovereignty in Aotearoa.

54 Waitangi Tribunal, Part I: Tino Rangatiratanga Me Te Kawanatanga — Report on Stage 2
of the Te Paparahi o Te Raki Inquiry, (Wai 1040, 2022), at 1613.

55 Berkett v Tauranga District Court [1992] 3 NZLR 206 at 212.

56 Joseph, P Constitutional and Administrative Law, 4th ed., page 47.

57 Wilson, J “New Zealand Sovereignty: 1857, 1907, 1947, or 1987?” Political
Science, 60(2) (2008) 41-50. Accessed: https://doi.org/10.1177/003231870806000204

58 Mapp, Dr W “A New Constitution Act” Auckland University Law Review, 19 (2013) 35 —
50 at 39. Accessed: https://www.nzlii.org/nz/journals/AukULRev/2013/5.pdf.

59 Clark, D "The Icon of Liberty: The Status and Role of Magna Carta in Australian and
New Zealand Law" Melbourne University Law Review 24(3), (2000). Accessed:
https://www.austlii.edu. au/cgi-bin/viewdoc/au/journals/MULR/2000/34. html.
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SOP REPORT

36.

37.

In addition to the literary review and edification report, the SOP report is
aimed at investigating the extent to which the Crown’s actions in Aotearoa
from 1769 onwards represented an intentional ploy to gain sovereignty,

rather than a reluctant intervention.

Evidence of the standard operating procedures already abounds and so, in
fact, the Crown was not a reluctant intervenor in the affairs of this country as
has been claimed.?° To date, the said evidence has not yet been compiled
into a single research effort that is focused in the manner sought. Such an
examination is seen as being of assistance to the Waitangi Tribunal’s
assessment of parliamentary sovereignty. They establish the Crown’s long-
held and deep-seated interest in annexing Aotearoa. They establish how
difficult it is for one sovereign nation to acquire sovereignty over another
when conquest is not the professed mode of acquisition. The difficulties the
Crown encountered with its other attempts go to the difficulties encountered
by the Crown with the cession treaty. The flawed cession treaty explains why
reliance was eventually placed by the Crown on other modes of acquisition
such as settlement, militarism/oppression, the doctrine of acquiescence and

now the doctrine of incontrovertibility.

Cook’s “discovery”

38.

The Crown’s history of contact with New Zealand reveals that from the outset
it was determined to secure sovereignty, or in the least, ward off similar
incursions by other political powers. Such early intent is evident in Captain
James Cook’s secret instructions, wherein the Crown directed him to take
possession of New Zealand in the name of the King of Great Britain.®' A

copy of the secret instructions is attached and marked Appendix ‘A’.

60 P Adams, Fatal Necessity: British Intervention in New Zealand, 1830-1947 (2013, Bridget
Williams Books, Wellington).

61 Brief of Evidence of Dr Donald M Loveridge, Wai 1040, #A18, page 16, paragraph 5;
citing See National Library of Australia MS2 “Secret Instructions for Lieutenant James
Cook Appointed to Command His Majesty’s Bark the Endeavour 30 July 1768”,
(reproduced at http://www.foundingdocs.gov.au). In the case of the Queen Charlotte
Sound proclamation, the consent of local Maori was allegedly sought and obtained.
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39.

40.

41.

42.

Upon his arrival, Cook claimed New Zealand on behalf of the King by way of
discovery. Upon his arrival here, Cook claimed New Zealand on behalf of
the King by way of discovery. To signify the discovery claim, Cook and his
men raised flag staffs to fly the British ensign in three prominent places

around New Zealand.

Professor John Manning-Ward Ward (“Manning Ward”) wrote that by the
nineteenth century the Crown recognised that “Cook’s actions had become
obsolete through failure to establish administration in New Zealand.”®?

Claudia Orange agreed:®®

Any right deriving from Cook’s ‘discovery’ in 1769 had not been
confirmed by official declaration of intent to exercise exclusive control,
nor secured by occupation — factors considered necessary by

contemporary international legal experts to validate territorial claims.

Although British administration was not established timely enough to
comport with the discovery doctrine’s criterion, that can hardly have been
the reason why sovereignty was not acquired at the time of “discovery”. Had
that been the reason why, the eventual onset of British administration by say
1840 would have alone sufficed for the acquisition of sovereignty but it didn’t.
Instead, it was obvious and apparent to Cook and his peers that the country

was inhabited. The land was not terra nullius.

The diplomatic correspondence of Spain, England, France and the
Netherlands, particularly during the seventeenth century, contains evidence
that the foreign offices of these nations, from the latter part of the fifteenth to
the end of the seventeenth century, considered discovery with symbolic
taking of possession an adequate basis for legal title to terra nullius in North
America.®* Later, in the contest over the north-western territory, in which the
United States, England and Russia were involved during the first quarter of

the nineteenth century, mere discovery with symbolic taking of possession

62 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian Publishing
Co., 1948), at 74.

63 Claudia Orange, The Treaty of Waitangi, (Wellington: Bridget Williams Books, 1987) page
32 citing M.F. Lindley, The Acquisition and Government of Backward Territory in
International Law, (London: Longmans, Green and Co, 1926) chapters 18-19, John Ward,
British Policy in the South Pacific, (Sydney: Australasian Publishing Co., 1948) page 31,
footnote 11.

64 James Simsarian, ‘The Acquisition of Legal Title to Terra Nullius’, Political Science
Quarterly, Vol 53, No 1 (1938), at 111.
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43.

was considered insufficient to vest legal title in any of the claimants. Later in
that period, occupation was regarded as an essential concomitant in the

acquisition of terra nullius.%®

In any event, the point of these submissions is that Cook’s arrival
represented obvious and very early intent on the Crown’s part to assume
sovereignty in Aotearoa. And yet, it would appear, this aspect of Cook’s
voyage to Aotearoa has received very little historical or judicial
consideration. Of course, an early interest on the Crown’s part to sovereign
authority in Aotearoa flies in the face of the reluctant intervention orthodoxy.
But why is that? Why is it so important for the Crown to attempt to maintain

that its presence here in Aotearoa was last minute and hesitant?

Makings of a King

44,

45.

The Crown’s minimum intervention policy of its standard operating
procedure focused first on Cook’s discovery to effect the acquisition of
sovereignty. When that approach failed, the reposing of Maori sovereignty
in Hongi Hika became the focus. In support of this contention, we analyse
the approach taken by the Crown in relation to the acquisition of Tahiti. There
are distinct similarities. We then consider events in Aotearoa at the relevant

time and in England.

British contact with Tahiti began in 1767 when the explorer Wallis erected
the British flag on the island and claimed it for his king. Governors King and
Macquarie of New South Wales appointed Justices of the Peace.®® Having
arrived in 1797,%” the London Missionary Society (“‘LMS”) eventually secured
native sovereignty in Pomare and later in Pomare Il, although the LMS
remained the “real power from behind the scenes”.?® By 1815 there was “a

semblance of unified government to the islands [which] ... assured the

65 James Simsarian, ‘The Acquisition of Legal Title to Terra Nullius’, Political Science
Quarterly, Vol 53, No 1 (1938), at 111.

66 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) page 74.

67 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) page 91.

68 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) page vi.
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46.

47.

political position of the missionaries.”®® Manning Ward confirmed the

template that Tahiti was:"®

Pomare’s triumph is to be regarded as one of the first instances of
European influence underlying the emergence of a new island

government.

Eventually, the Crown’s regard for Pomare aggregated into recognition of
Tahitian sovereignty.”! Key to its recognition of ‘native sovereignty’ was the
Crown’s desire to “justify its own non-intervention [and] ... to put a brake on

French activity”.”?

Having laid the groundwork in Tahiti, the Crown looked for similar Pomare-
like figures elsewhere around the South Pacific, including Aotearoa. Here,
they settled on Hongi Hika. The Reverend Marsden recorded Hongi as
saying that “[t]here is but one king for England and there shall be but one for
New Zealand””® and Phillipson refers to his understanding that this is what
Marsden wished for Hongi as well.”* Marsden was quite capable of elevating
Hongi since he had had a hand in the elevation of Pomare Il in Tahiti.”® By
his own account Marsden “told him | thought the chiefs of New Zealand had
better make him king.”’® Marsden recorded Hongi as saying that “[t]here is
but one king for England and there shall be but one for New Zealand”,”” and
Phillipson refers to his understanding that this is what Marsden wished for

Hongi as well.”®

69 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) page 91

70 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) pages 91-92.

71 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) page 73.

72 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) page 73.

73 Marsden, J.B., ‘Memoirs of the Life and Labours of the Reverend Samuel Marsden of
Paramatta, Senior Chaplain of New South Wales: And of his Early Connexion with the
Missions to New Zealand and Tahiti’, 2011, Cambridge: Cambridge University Press,
page 142.

74 Phillipson, ‘Bay of Islands Maori and the Crown. 793-1853’, Wai 1040, #A1, page 61.

75 Dorothy Ulrich Cloher, Hongi Hika Warrior Chief, (Viking: Auckland, 2003), page 114.

76 Phillipson, Bay of Islands Maori and the Crown: 1793-1853, Wai 1040, #A1, pages 220-
221 citing Marsden, Journal, 8 October 1823, in JR Elder, Letters & Journals, page 383.

77 Marsden, J.B., ‘Memoirs of the Life and Labours of the Reverend Samuel Marsden of
Paramatta, Senior Chaplain of New South Wales: And of his Early Connexion with the
Missions to New Zealand and Tahiti’, 2011, Cambridge: Cambridge University Press,
page 142.

78 Phillipson, ‘Bay of Islands Maori and the Crown. 793-1853’, Wai 1040, #A1, page 61.
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48.

49.

50.

51.

52.

Samuel Marsden sought to elevate Hongi to sovereign status. He was quite
capable of doing so having had a hand in the elevation of Pomare Il in
Tahiti.”® By his own account Marsden “told him | thought the chiefs of New

Zealand had better make him king”.8°

We refer to Hongi’s visit to England in 1820. He was accompanied there by
Thomas Kendall and the chief Waikato. The party arrived in England on 8
August 1820 and it is said that the two New Zealanders were treated like

visiting dignitaries.®?’

Hongi and Waikato toured London, they took in the
Tower of London and there was a visit to Cambridge University as well. On
21 October 1820 Hongi and Waikato visited the House of Lords and they
took in a sitting of the British Parliament. Of the occasion, Thomas Creevey
MP wrote that he had met “the King of New Zealand and ... the Minister to

the King.”8?

Hongi and Waikato’s treatment as visiting state dignitaries is most evident
from their meeting with King George V. Cloher tells us that the King spent a
fortune on the event. It was held at Carlton House, the first palace he had

occupied as the Prince of Wales.®® Upon meeting, Hongi greeted the King:2*

saying “How do you do, Mr King George?”, to which the King replied,
“How do you do, Mr King Hongi?”

Hongi’s interest in military weapons compelled the King to take them to
Woolwich armoury where they were given a tour.25 The King then presented

Hongi with a suit of armour and several guns.

When Hongi returned to Whangaroa from England in 1821, he had hundreds
of muskets with him.8 Our submission is that the Crown supplied Hongi with
the guns to support his attempt to become the supreme rangatira or King of

New Zealand. As we note below, the provision of guns to prospective

79 Dorothy Ulrich Cloher, Hongi Hika Warrior Chief, (Viking: Auckland, 2003), page 114.

80 Phillipson, Bay of Islands Maori and the Crown: 1793-1853, Wai 1040, #A1, pages 220-
221 citing Marsden, Journal, 8 October 1823, in JR Elder, Letters & Journals, page 383.

81 Cloher, Hongi Hika: Warrior Chief, (Viking: Auckland, 2003), page 120.

82 Cloher, Hongi Hika: Warrior Chief, (Viking: Auckland, 2003), page 138.

83 Cloher, Hongi Hika: Warrior Chief, (Viking: Auckland, 2003), pge 140.

84 Phillipson, Bay of Islands Maori and the Crown: 1793-1853, Wai 1040, #A1, page 213.

85 Cloher, Hongi Hika: Warrior Chief, (Viking: Auckland, 2003), page 141

86 Cloher, Hongi Hika: Warrior Chief, (Viking: Auckland, 2003), page 155, citing F. Hall,
Journal, 4 September 1821, C N/O 49, microfilm HL.
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53.

leadership structures in places such as Tahiti, Fiji, Samoa and Tonga. British
officials were involved in each instance. Some have claimed that the chief
swapped presents that he had received from King George for muskets when
he arrived in Sydney on his way back to New Zealand. In this regard, we
note the finding by the Te Paparahi o Te Raki Tribunal in its Stage 1 report

that such an account is “far-fetched””®”

In the end, the scheme of elevating Hongi to sovereign status did not pan
out. He died in 1828 from a gunshot wound. Upon his death, it became
incumbent upon the Crown to search out an alternative. Since there was no-
one at the time who approached Hongi’s stature and abilities as a war leader,
the promotion of dynastic rule in New Zealand ended with him. It was time

for the Crown to devise a new plan.

Reposed in Te Wakaminenga

54.

55.

As is clear from their statements of claim, the claimants’ submission is that
by 1800, it was common practice amongst the colonising powers of western
Europe to search out and groom suitable indigenous persons or entities in a
given prospective colony in whom sovereign rights and powers could be
reposed. It was Cook who first observed that Maori were “too much divided
among themselves to unite in opposing [settlement]; by which means, and
kind and gentle usage, the colonists would be able to form strong parties
among them.”® When viewed in the context of the Crown’s standard
operating procedure, Cook foretold of the inevitable process of “picking

winners”.

Claudia Orange has argued that the Crown’s use of Te Wakaminenga or the
Confederation of Chiefs was “similar to tactics being used with other
indigenous peoples in the Pacific where foreign powers were vying with each

other to further their interests. Busby ... hoped to inhibit the intrusion of any

87 He Whakaputanga me Te Tiriti: The Report on Stage 1 of the Te Paparahi o Te Raki
Inquiry, Wai 1040, page 103.

88 He Whakaputanga me Te Tiriti: The Report on Stage 1 of the Te Paparahi o Te Raki
Inquiry, Wai 1040, page 103.88 See C.H.M. Waldock “Disputed Sovereignty in the
Falklands Islands Dependencies” (1948) 25 B.Y.B.I.L. 311 for fuller discussion on the
requirements of perfecting symbolic annexation with effective occupation.

21



56.

57.

political power other than Britain”.8° The tactics referred to by Orange were
the subject of study by Manning Ward, who considered British policy in the
South Pacific from 1786 to 1893.°° Manning Ward argued that the British
Crown’s primary policy in the South Pacific was one of minimum intervention
which was undone when native systems of rule failed to exhibit the functions
of civilised government which British policy credited them with.®" This policy
was motivated by the need to keep the cost of British intervention to an
absolute minimum and by the need to control and protect British subjects in

the islands.®?

In attempting to achieve minimum intervention, the Crown supported and
aided the creation of indigenous governments in a manner that ensured that
“the real power behind the scenes” was exercised by British subjects and in
a fashion that was beneficial to the Crown.®® Through the strategic use of
Christian missionaries and subsequently through Consuls, British Residents
and other official representatives, the Crown orchestrated the reposing of

sovereignty in indigenous kingdoms, sultanates and fiefdoms.

A key consequence was that such orchestration prevented or stalled the
intrusion of other foreign powers into the affairs of the prospective colony. It
paved the way for British aid, guidance and coercion as prospective
indigenous leaders stepped on to the international stage.®* A key factor in
the success of this procedure was the vulnerability of existing indigenous
systems of rule to reconfiguration in accordance with ‘civilised’ notions of
government, and their susceptibility to having “native sovereignty” reposed

in them.® It was the inability of indigenous systems of rule to perform the

89 Claudia Orange, The Treaty of Waitangi, (Wellington: Bridget Williams Books, 1987)
pages 22-23, citing John Manning Ward, British Policy in the South Pacific, (Sydney:
Australasian Publishing Co., 1948) chapter 8 and Eric Ramsden, Busby of Waitangi,
(Auckland: AH & AW Reed, 1942), pages 90-91.

90 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948).

91 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) page 165.

92 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) pages 41- 42.

93 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) pages vi, 165.

94 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) pages 41- 49, 72-78, 164-170.

95 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) pages 72-78.
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58.

59.

60.

functions of ‘civilised’ governments that ultimately led to explicit intervention

on the part of the coloniser.

Professor Alan Ward (“Professor Ward”) attested to his awareness of the

process that Manning Ward described:%

One Pacific people after another lost their independence. Not
even the emergence of viable, functioning Polynesian

monarchies with nominal British support could prevent it.

We feature the reference above to British support for an emerging
indigenous leadership structure that achieved independence, only to have it
taken from them. The evidence in this regard aptly describes the fate of Te
Wakaminenga here in Aotearoa and aspects of the fate of its precursor
prospect, Hongi Hika (referred to above). Having stated the procedure at
issue in general terms, Professor Ward then describes its application to
Tahiti:%’

Because of its strong influence of events in New Zealand in 1838- 40, it
is worth spending a little time considering the fate of Tahiti. By 1815 the
powerful Pomare dynasty, assisted by the missionaries of the London
Missionary Society (LMS) and armed with weapons procured through
the profits of the pork trade with New South Wales, had achieved a
stable and relatively competent governance of the Society Islands, the
first of the emerging Polynesian kingdoms. But the small remote Pacific
monarchies were vulnerable to the vaunting ambitions of local European
consular agents, and of naval captains who were under orders to
support the commercial ventures of their nations, and who could

overawe Polynesian monarchies with the firepower of their warships.

Professor Ward notes the identification and then grooming of a likely
candidate for elevation, the role of the missionaries, the provision of arms
and then the emergent government or kingdom. In addition to Tahiti, Ward
briefly describes the rise and fall of the Hawai'ian monarchy, although the
colonising entity there was the United States of America. In Hawaii, the local
monarchy was overthrown in 1898 and the country was then annexed.% In

Fiji, the chief Cakobau “had with the aid of European mercenaries who acted

9 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 9.
97 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 10.
98 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 13.
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61.

62.

63.

as his armourers, assumed dominance . . .”.%° With Fiji, we see the selection

of a suitable candidate for leadership and the provision of arms to them.1%°

In Samoa, the authority of the three leading families saw the group retain

formal independence through the 1870s and 1880s but then there was:'""

conflict between the factions, each supported by representatives of
Britain, the United States and Germany, backed by warships, naval

landing parties and trained Samoan militia.

A feature with Samoa was the way that the different colonising powers each
backed a different group but each ultimately for their own ends. Professor
Ward then offers similar comment in relation to Niue, the Solomon Islands
southward of Bougainville, the Torres Strait islands, Papua New Guinea,
New Caledonia, Guam, the Phillipines and the New Hebrides.'%? Of the
islands of the Pacific, only Tonga was not made a colony although it would
appear that Taufa’ahau conquered his rivals in the 1850s with assistance
from Great Britain.'%® Very briefly, Professor Ward then turns to the
partitioning of the whole of Africa by the early twentieth century, as well as
vast areas of Asia, including Burma, Malaysia, Indo-China, the Dutch East
Indies and parts of China. They too fell victim to European imperialism.'%

He then notes the following:'%®

Almost everywhere the pattern was the same: substantial penetration of
territory by merchants, investors and settlers of one or more western
nations, followed by assertion of formal control by their governments,
who felt obliged to support their nationals against the claims of those
from other states.

The mechanics of colonisation warrant the claimants’ assertion that the
process involved a standard operating procedure in relation to which there
was always certain componentry, such as the assertion of formal control by
the imperial governments. We focus in particular on the assertion of formal

control and how that was carried out. We find here as well that certain

99 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 14.
100 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 14.
101 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 15.
102 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 16.
103 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 17.
104 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 18.
105 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 19.
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64.

65.

66.

componentry was always present and it is in this context that events such
as Captain Cook’s “discovery” voyage, the heralding of Hongi Hika as king
and the signing of He Whakaputanga were an inevitability. We draw

attention to Professor Ward’s argument: 16

So long as the colonisers’ economic goals were not frustrated,
functioning indigenous administrations in Pacific protectorates were left

in place but they were always subordinated to the colonists’ interests.

Here the argument of Professor Ward is very similar to that of Manning

Ward, who noted that: "%’

[n]ative sovereignty was originally recognised, not because of a belief in
native rights, still less because the native governments were thought to
be capable of performing the functions of sovereign states in
international law, but rather, because the doctrine of native sovereignty
helped to make the policy of minimum intervention workable. So as soon
as native sovereignty impeded the main objectives of British policy, it

was promptly shelved.

We submit that the Crown’s dealings with Maori are characterised by this
procedure. Maori sovereignty was nominally recognised by Britain not for
the sake of Maori sovereign independence but because it was a necessary
part of the procedure for acquiring it. For the Crown, Te Wakaminenga and
the formation of a Maori government was a means to an end. It was not the
end itself. In fact, we submit that the record shows that a Maori government
was never properly entertained by senior Crown officials. Although Busby
may have been earnest with his intent, he never had the ability in the first
place to get the job done. This was no accident in our submission. His lack
of authority, the failure to provision him with troops and his lack of support

staff guaranteed failure in relation to the creation of a Maori government.

However, he was given enough guidance, power and resourcing to achieve
at least one goal—the reposing of Maori sovereignty in Te Wakaminenga.

But that having been said, it is important to understand that the acquisition

106 Brief of Evidence of Professor Alan Ward, Wai 1040, #A19, paragraph 20.3.
107 John Manning Ward, British Policy in the South Pacific, (Sydney: Australasian
Publishing Co., 1948) page 78.
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67.

of sovereignty in Aotearoa by way of Te Wakaminenga was not the only
method tried. There were precursors, which ultimately failed, and we have
discussed them above. Although they failed, they remain relevant in relation

to Crown intent viz a viz the acquisition of Aotearoa.

In light of the evidence already evident in this regard, the claimants
emphasise that a full research report into these actions before and after
1840 is warranted. The full context of the Crown’s actions, including
evidence as to the extent that they were premeditated, is necessary in order

for the Inquiry to achieve its lofty goals.

CONCLUSION

68.

While the research stage is an important step in any proceeding, the
ambitious scope of this Inquiry makes it particularly crucial. The matters
raised in the statements of claim are unlikely to be able to be investigated in
any other inquiry. Accordingly, the claimants respectfully request that the
Tribunal commission the following research in addition to the proposed

research programme:

a. A literary review of relevant research reports, tangata whenua
evidence, submissions, Waitangi Tribunal deliberations and
findings across all inquiries since 1975, as well as texts and other

commentaries both historical and political in relation to:

i. Maori not consenting to a cession of sovereignty;

i the Crown’s use of force (and fear of force) to oppress

Maori into submission to Crown sovereignty; and

iii. the Crown’s regime instituting oppressive practices,
including germ warfare, financial penalties and cultural

suppression to acquire de facto sovereignty.
b. A research report that examines the additional steps taken by the

Crown in addition to the events of 1840, such as the signing of te

Tiriti, the issuance of Hobson’s proclamations and the publication
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of Hobson’s proclamations in the London Gazette, to edify the
Crown’s assumption of sovereignty. This would interrogate the true

legal basis for the Crown’s assumption of sovereignty.
C. A research report that is focused on the Crown’s overarching
approach to the acquisition of sovereignty in Aotearoa; the cession

treaty being just a part thereof, and which approach included the

following procedures:

i. Captain James Cook’s “discovery” of Aotearoa in 1769;

ii. the Crown’s intent with and support for Hongi Hika;

iii. the Crown’s intent with the drafting of He Whakaputanga

and te Tiriti;
iv. application of the settlement doctrine; and
V. application of the doctrine of incontrovertibility.

DATED this 13" day of November 2025

O Y /—ﬂf

D C F Naden / H J Fletcher
Counsel Acting
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