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AND

IN THE MATTER OF

AND

IN THE MATTER OF

a claim by Donna Awatere-Huata of
Ngati Porou, Ngati Whakaue and Ngati
Hine, on behalf of herself and all Maori
(WAI 2494)

a claim by Dr Leonie Pihama,
Angeline Greensill, Mereana
Pitman, Hilda Halkyard-Harawira
and Te Ringahuia Hata (WAI 2872)



TENA E TE TARAIPIUNARA:

Introduction

1.

These submissions are filed for and on behalf of the following claims and

claimants:

1.1 Wai 3342 — a claim by Pita Tipene, Moana Maniapoto, Donna
Kerridge, George Laking, India Logan-Riley and Veronica Tawhai for
and on behalf of Nga Toki Whakarururanga.

1.2 Wai 1194 and Wai 1212 — a claim by Colleen Skerrett-White,
Timitepo Hohepa and Te Ariki Derek Morehu for and on behalf of
Ngaati Te Rangiunuora and supported by Ngaati Pikiao.

1.3 Wai 2494 — a claim by Donna Awatere-Huata for and on behalf of

herself, her whanau and iwi of Ngati Porou, Te Arawa and Ngati Hine.

1.4 Wai 2872 — a claim by Leonie Pihama, Angeline Greensill, Mereana
Pitman, Hilda Halkyard-Harawira and Te Ringahuia Hata.

(“the Claimants”)

These submissions are made in response to the Memorandum of Directions
dated from the Tribunal largely focussed to the proposed research program
(“the Research Program’) now proposed to assist forward planning and

preparation in the hearings process.

Counsel apologise for delayed filing of these submissions and seek leave

for the same.

Background

4.

In Memorandum-Directions' dated 20 August 2025, her Honour Chief
Judge Fox recorded that the Tribunal intends to commission three research
reports for the substantive hearing phase of the Wai 3300 Inquiry (Inquiry).
One of these reports (the Proposed Research) is to “[review] and assess
parliamentary sovereignty, parliamentary practices, and constitutional

convention.”?

Her Honour invited parties to make any submissions on any further

! ' Wai 3300, #2.6.63 at [5].

2 AL[7].



10.

research matters by 5:00 pm, Thursday 13 November 2025.

On 18 September 2025, counsel for the Crown filed submissions® on the
draft inquiry timetable proposal. As part of these submissions, Crown
counsel raised apparent issues with the Proposed Research in terms of the
Tribunal’s jurisdiction.*
The Crown submits that it is “not clear whether or how parliamentary
sovereignty, parliamentary practices, and constitutional conventions
fall within the subject range of s 6(1) [of the Treaty of Waitangi Act
1975], given they are not Crown policies or acts.” The Crown therefore
“sees problems with whether the Tribunal may properly commission

this research and inquire into these issues” and invited claimant counsel
to address that point in submissions.

On 31 October 2025, her Honour issued further Memorandum-Directions,’
finding that the Tribunal can commission research on the topics of
parliamentary sovereignty, parliamentary practices and constitutional

convention.

Counsel wish to record their endorsement of her Honour’s findings but
wish to make some further observations to assist in the planning program
now being developed, including any decisions around the nature and scope
of the research to be commissioned by the Tribunal and provide some

additional whakaaro on this point.

These observations relate in particular to the scope of Theme Two:
Kawanatanga, constitutional legitimacy and sovereignty, parliamentary
sovereignty and systems, nga ture pakeha, which her Honour Chief Judge
Fox confirmed in her Memorandum-directions of 29 October 2025

includes “International treaty-making and rangatiratanga”.%

To avoid duplication of other submissions made by counsel for the
claimants that are adopted in the main, especially the joint submission by
Mahoney Horner Law, we wish to make some brief observations around
the importance of framing of key concepts in Theme Two to ensure that
there is focus on the distinct parameters and constitutional frameworks

embedded in Te Tiriti o Waitangi and its sister document He

3 Wai 3300, #3.2.299 at [8].

4 AL [9].

> Wai 3300, #2.6.75 at [59].
 Wai 3300, #2.6.73 at [5] and Appendix B.



1.

12.

13.

14.

15.

Whakaputanga.

While our submissions below focus primarily on the Crown’s assertion of
sovereignty, this should not be taken as a concession on the other issues of
parliamentary practices and constitutional conventions that are relevant to

the present issues.

Counsel first reiterate the point made in the joint memorandum filed by
Bennion Law on 18 September 2025: it is difficult to inquire into issues
such as electoral rights and local government without first inquiring into
the more foundational issues relating to the Crown’s currently asserted

sovereignty.

The Claimants make the same point in relation to the international sphere

of treaty making.

Further, it is particularly difficult to see how the Tribunal can conduct a
constitutional inquiry at all without examining the “bedrock™ principles
of parliamentary sovereignty and Crown prerogative that underpin
Aotearoa’s legal and constitutional framework. They are the source from

which all Crown assumed power, and legitimacy to do so, ultimately flows.

The Crown’s position is one deeply contested by the claimants we
represent. They insist that any sucg assertions of power are irreconcilable
with the conclusion of Te Paparahi o Te Raki Inquiry that, in February
1840, the rangatira who signed te Tiriti did not cede their sovereignty. That
is, they did not cede their authority to make and enforce law over their

people or their territories.

Mana and the unceded right to treat

16.

17.

The Waitangi Tribunal in the Stage 1 Report of the Paparahi o te Raki
claim (Wai 1040) He Whakaputanga me Te Tiriti found that the rangatira
who signed Te Tiriti o Waitangi did not cede their sovereignty. That was

reiterated in the Stage 2 report of Rangatiranga me Kawanatanga.

Other hapii and iwi did not sign Te Tiriti. Some entered into unique
agreements with the Crown, including Te Arawa and Ngai Tuhoe, which
reflected the intrinsic treaty making authority of those rangatira; these
agreements have their own history of breach based on the same usurpation

of their mana and rangatiratanga by the Crown.



18.

19.

20.

21.

Nowhere across all of Aotearoa is there any valid basis to claim that Hapt
and Iwi transferred their sovereignty to the Crown, including their mana in
relationships between polities and the power to make treaties, whether with
other Hapti and Iwi or with foreign states. In Dr Moana Jackson’s words,
the signatories to Te Tiriti:’
... did not cede their authority to make and enforce law over their
people or their territories. Rather they agreed to share power and
authority with the Governor. They agreed to a relationship: one in
which they and Hobson were to be equal — equal while having different
roles and different spheres of influence. In essence, rangatira retained
their authority over their hapu and territories, while Hobson was given
authority to control Pakeha. Because mana could not be ceded in
tikanga or Maori legal terms it is in fact axiomatic that the authority and
responsibility of Iwi and Hapi to treat could also not be ceded. It is
similarly axiomatic that the authority to treat could not be delegated or
subordinated in a treaty to that of another polity. If it was impossible
and indeed culturally incomprehensible for one Iwi to permit another to
treat on its behalf it is at best illogical to assume that Iwi would allow
the Crown to do so. At worst such an assumption is a breach of Te Tiriti.
The Claimants observe that the Crown is well aware that Maori have
repeatedly challenged its claim to exclusive treaty-making authority, and
their own exclusion from international negotiations and decisions,
including on the UN Declaration on the Rights of Indigenous Peoples and
agreements like the Multilateral Agreement on Investment in the late

1990s and the Trans-Pacific Partnership Agreement (TPPA) in the 2010s.

The MFAT officials also know that claimants in recent Waitangi Tribunal
inquiries have insisted that the Wai 1040 finding that there was no cession
of sovereignty applies to international treaty making, and that the blanket

assertion of Crown sovereignty and prerogative is untenable.

The Waitangi Tribunal’s third report in the Wai 2522 TPPA Inquiry (Wai
2522) recognised that the question of treaty-making authority was live, but
rested with the Tribunal in Stage Two of Te Raki and the then-pending

Constitutional Kaupapa inquiry:®

Our concern remains that in this, our final report, we do not intrude into
matters still under consideration in the Te Raki inquiry. We maintain
the view that it is not appropriate in this final stage of inquiry to address
broad constitutional questions concerning the Crown—Maori
relationship in respect of international instruments, given the relatively
limited evidence and range of parties before us. We also note that a
kaupapa inquiry into the Constitution is pending.

7 Brief of Evidence of Moana Jackson, Wai 2522, Stage 1 Urgency Hearing, 26 February 2016.
8 Waitangi Tribunal, Report on the CPTPP, Wai 2522, at p. 22.



22. Furthermore, in 2022 the Te Paparahi o Te Raki (Wai 1040) Tribunal said
in its Stage 2 Report: *

In this report, we have not identified precisely when the sovereignty the
Crown holds and exercises today was acquired, nor have we considered
its legitimacy in a contemporary context — those questions may feature
in the Waitangi Tribunal’s forthcoming kaupapa inquiry into
constitutional issues.

23. Since the inception of this kaupapa inquiry the claimants have consistently
raised these matters as ones to be legitimately explored as part of the
constitutional issues of import arising from the terms of Te Tiriti and He
Whakaputanga. The Tribunal has acknowledged that by the inclusion of

“International treaty-making and rangatiratanga” in Theme Two.
Conclusion

24, Faced with all this, it is concerning that the Crown seems determined to
close off any space to raise these constitutional issues as part of the ambit
of this inquiry. While we take comfort from the recent directions of the
Tribunal on these matters, we reiterate our concerns for the purposes of
recording our protest at the Crown’s efforts to minimise exploration of
fundamental matters that go to the heart of the constitutional dynamics at

play as they impact in and on Aotearoa.

25. In light of these matters, we submit that the Tribunal must treat this matter
as integral to research and submissions in the Inquiry and then develop a

process that enables its proper exploration.
DATED at Rotorua/Heretaunga this 14" day of November 2025.

Annette Sykes Maia Te Hira

Counsel for the Claimants

® Waitangi Tribunal Tino Rangatiratanga me te Kawanatanga: The Report on Stage 2 of the Te
Paparahi o Te Raki Inquiry — Part I at xxiv—xxv.





